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Diversity
 and change mark the adolescent period. It stretches from pre-puberty through puberty to young adulthood, which typically ranges from ages 10 to 19. Despite that broad range, who is considered an adolescent varies: some can be younger or older, depending on cultural, social, and individual factors. There also is much diversity in the social, physical, mental, and emotional changes common to adolescents
. Even individual adolescents
’ own diversity can change; all markers used to designate diversity, including racial and sexual identity, develop through adolescence. By definition, adolescents
 are people becoming someone else.
The legal system acknowledges adolescents
’ diversity and transitional state. Notably, it varies legal ages at which adolescents
 can undertake adult responsibilities sufficiently to support assumptions that they can control their own rights. When it does so, the system presumes that adolescents
 are less in need of adults’ protections, able to engage in freedoms that adults have, and can be held accountable for their actions. The legal system does so, for example, when it recognizes that some adolescents
 have capacities and responsibilities similar to those of adults or when it recognizes that adolescents
’ actions are similar to those of adults.
The legal system’s recognition of differences and similarities between adults and adolescents
 has contributed to important developments in adolescents
’ rights. Those changes reflect changing perceptions of adolescents
 and their place in society. Reforms resulted in setting ages that reflect expectations about adolescents
’ own rights to, for example, assert confidentiality in health care, drive vehicles, engage in sexual activity, marry, use alcohol, and work. They also reflect expectations about adolescents
’ legal capacities that would allow them to be prosecuted and punished like adults and be treated like adults by law enforcement. The setting of these legal ages tends to vary considerably from activity to activity as well as from state to state and even from one situation to the next.
Despite wide variation, general trends emerge in setting the age at which adolescents
 can assert their rights or can be recognized as having responsibility for them. States increasingly coalesce in how they recognize adolescents
’ rights, such as 16 to consent to some forms of sexual activity, 17 or 18 to drive without restrictions, 18 to purchase tobacco and pornography
, and 21 to purchase alcohol. The most important trend is the one that sets a minor’s age of assumed legal independence—known as “the age of majority”—at 18. Despite these broadly accepted age trends, even the set ages play down the enormous diversity in adolescents
’ capabilities and circumstances. They also play down how indeterminate age can be as a marker of legal independence, as barely a few generations ago the age of majority was 21.
The ability to recognize and respond properly to diversity in adolescents
’ legal capacities need not be problematic, but concerns arise when responses do not reflect the justifications for granting or denying rights. For example, the legal system seeks to act reasonably and it cannot act irrationally. Yet, those basic standards are challenged when particular adolescents
 have the competence needed to engage in activities but are prohibited from doing so solely because of their age. Those standards also are challenged when adolescents
 lack capacities that the legal system incorrectly assumes that all adolescents
 possess.
Concerns about properly matching age with capacities and legal rights may be important and even point to injustices, but they actually need not factor into the legal system’s approach to adolescents
’ rights. The legal system can recognize or ignore adolescents
’ realities; it need not trouble itself with complexities and nuances. It need not because the legal system has developed predictable ways to address challenges raised by diversity. It tends to create groups in a manner that either ignores challenges or makes them inconsequential when they conflict with rationales use to designate groups. Nowhere is this more obvious than in the legal system’s approach to the period of adolescence.
The Stalled Development of Adolescents’ Rights
When society began to recognize adolescence as a distinct developmental period, the legal system essentially viewed adolescents
 as children rather than adults. Lumping adolescents
 with children meant assuming that they generally were vulnerable, incompetent, and needing care. This meant that adolescents
 were as legally disabled as young children. Although adolescents
 could have rights, those rights generally would be controlled by adults. Adults had the responsibility to direct the upbringing of children and, in doing so, the power to control the rights of adolescents
. In a real sense, adolescents
 were viewed as always in some form of custody, either in the custody of their parents or other adults. Also in a real sense, adolescents
 typically did not have rights. Instead, they essentially had an interest in a matter rather than a right that could be asserted, a condition exemplified by the control that parents have over the everyday lives of adolescents
. It is no mistake that the legal system calls young children and adolescents
 “minors
.”
Several factors supported the law’s use of a binary of adult/child that placed adolescents
 with young children. Doing so clearly indicated who had legal capacity, which facilitated responses to adolescents
. As an example, when adolescents
 needed medical care
, it made sense to ask a parent to consent for their child, which removed the need to determine a child’s relative ability to consent. It also was reasonable to assume that parents would be acting on their children’s best interests, particularly given their relationships. Relatedly, parents were in a position to know their children, which supported the legitimacy of their control over matters affecting them. The binary also clearly indicated who was responsible for the adolescent—if parents control the rights of their children, then they have the responsibility to properly care for them rather than having, for example, the government directly care for adolescents
. Taken together, these factors revealed that the binary generally worked and had broad support, which was yet another reason for the use of binaries. Society accepted the reasonable assumption that adolescents
 were best treated as children.
The binary may have had considerable appeal and served important functions, but it has faced mounting challenges. Particularly in the 1960s, the legal system began to recognize important individual rights that were so fundamental that it became unclear why adolescents
 would not have the power to exercise those rights (see Levesque 2000). One of the most important areas of law that recognized this need involved the right to make abortion
 decisions, a right that sufficiently mature minors
 now can control. As the legal system recognized adolescents
’ ability to control their rights, it also moved to reconsider the need to find adolescents
 more responsible for their actions. As a result, the juvenile justice system
 also eventually had difficulty applying a strict binary, and it too eventually sought to use more individualized approaches to determine whether some juveniles were really more like adults and, if so, then more reasonably treated like adults. Other reasons would support taking a more nuanced look at whether the legal system should develop adolescents
’ rights
 more along the lines of adults’ rights and responsibilities rather than those of children. Those reasons included concerns about public health and the need to protect the rights of adults. Regardless of the reasons for rethinking the dominant binary, the traditional binary that reduced the rights of adolescents
 and their responsibilities continues to be challenged and those challenges increase across contexts in which adolescents
 find themselves.
The challenges do not just go ignored. They go unrecognized. The familiar exceptions to the age of majority—driving, smoking, drinking, having sex
—tend to be concerns of adolescents
 and society. Yet, those rights only touch the surface of what could constitute adolescents
’ rights. Much still remains unknown, for example, about adolescents
’ rights to fundamental freedoms of expression, assembly, and religion. This lack of development is particularly striking given the significance of those freedoms. We do not yet have a full grasp, for example, on adolescents
’ rights to access information as well as develop their own consciences. Equally dramatically, much remains to be determined about adolescents
’ basic rights to privacy. That failed development leaves much unaddressed, such as the relative control adolescents
 have over information about them, over what others can do to their bodies and minds, and over their personal possessions and space (Levesque 2016). Even a right that all are assumed to have—the right to equal treatment—goes undeveloped. That right has undergone important transformations, such as when involving race, but ignored has been how the right relates to important markers for adolescents
, such as biological sex, sexual orientation, disability, economic status, weight, and mental health (see Levesque 2017). A close look at adolescents
’ everyday lives reveals many undeveloped areas of law. Considering the extent to which so much remains undeveloped, existing developments reveal a sleight of hand: A focus on some areas of law distracts from others that may well be even more important. Much is assumed to be the way it is supposed to be.
Obstacles Limiting Developments in Adolescents’ Rights
Two obstacles limit efforts to dismantle the adult/child binary that resists recognizing adolescents
’ control over their own rights in ways that would respect their competencies and needs as well as society’s socialization goals. The first is that the very belief that adolescents
 should have rights often defies conventional views of rights. The legal system grants rights to those it presumes to be fully rational, autonomous beings deemed capable of exercising free choice. Since most adolescents
, especially early adolescents
, lack fully developed rational capabilities necessary to be direct recipients of many rights, the legal system necessarily deems them dependent “incompetents.” To complicate matters even more, most adolescents
 are not really “individuals” who can function completely by themselves; they are, in many ways, dependent, and their dependency implies needed relationships with others. That dependency is the second general reason that adolescents
’ rights are difficult to recognize and respect. The dependency means that adolescents
 often are not like independent adults who set the standard for determining the qualities needed for exercising rights. In addition, the dependency is problematic in that the legal system tends to frame rights as liberties from others, particularly from the government; the legal system generally does not create rights in terms of what others must provide, such as financial, emotional, social, and intellectual resources. Adolescents
’ potential incompetency and dependency lead to the most central tension in modern conceptions of adolescents
’ legal status: the proper balance among parents’ rights, their children’s own rights, and a community/government’s place in recognizing and fostering those rights.
Parental Rights to Their Children
Conceptions of children’s rights
, including adolescents
’ rights, operate in the shadow of a long-standing legal principle that still dominates and influences this entire area of law. That principle is quite basic: The law privileges the rights of parents to the care and custody of their children. This core principle has deep historical roots and far-reaching influence. The principle drives many laws and even shapes legal doctrines that focus on children’s own rights. In Western countries, the notion of parents’ rights roots in Roman Law, as embodied in the doctrine of patria potestas. That doctrine granted the male head of a family full legal authority over his legitimate and adopted children, as well as further descendants in the male line, unless they were emancipated. It conferred on father’s nearly complete control over their children, including the power over life and death; and the courts had no role in mediating this relationship. Children essentially were parental property.
Although the once dominant view of children as parental property has faded, the impulse continues and shapes efforts to conceptualize and develop notions of adolescents
’ rights. This view is not meant to be pejorative, as it reflects the realities of children’s circumstances. If children need to be cared for by others, and if parents are the ones reasonably situated to care responsibly for them, parents must then have control over what happens to their children. Arguably, the related principle that parents control their children, with minimal government intervention, remains alive and well. The United States remains a steadfast and emblematic supporter of this approach. The modern expression of this legal principle is found in many iconic Supreme Court decisions establishing that the Constitution protects parents’ fundamental right to the care, custody, and management of their children. In fact, the leading contemporary case that affirmed the right of parents to control the development of their children recognized the right as especially strong during the period of adolescence (see Wisconsin v. Yoder 1972).
Solicitude for parents’ rights continues in several important ways within the social systems in which adolescents
 find themselves. These systems include those that typically are government supported (child welfare, justice, educational systems)
 and those that the legal system deems private (families and religious organizations). Regardless of their private/public distinctions, however, these conceptions influence the role of the government: strong protection of parental rights
 includes protection from governments’ efforts to intervene in families and the rights of parents. This approach, importantly, does not mean that adolescents
 do not have rights. Rather, it means that the extent to which adolescents
 do (barring extreme cases of parental failure that warrant a government’s taking over parental responsibilities) largely depends on their parents’ decisions to respect them.
The profound attachment to parental rights
 reflects the persuasiveness of rationales for supporting them. For example, parents seem particularly well situated to determine and act in their children’s best interest, at least in areas not squarely within the government’s expertise and not in circumstances when parents’ decisions transgress certain limits. Protections from governmental interventions also safeguard cultural and moral diversity in matters of child-rearing. Limiting a government’s intrusion in family life ensures that a government does not impose a uniform view of parenting. In democratic societies, this protection from governmental control in the name of diversity is seen as the foundation of democracy. Parents’ rights also protect parents from interventions based on impermissible grounds, such as race, or for improper reasons, such as preferring one set of parents over another purely for the material benefits available from a different family. The focus on parental responsibility also, of course, means that parents have the primary responsibility to support their children and families. This certainly reduces burdens (such as financial ones) that a government would otherwise need to carry if it took children under its charge. Finally, the weight accorded parental rights
 ensure that governments offer procedural protections that will provide parents with the resources to counter allegations that would support governmental interventions in their children’s lives. This would seem particularly important in light of the potential for the dehumanization of parents and children found in a variety of systems, such as child welfare and justice systems as well as educational systems. Overall, then, much can be said for systems that bestow on parents the right and duty to direct and control their children’s upbringing.
Adolescents’ Own, Independent Rights
The concept of parental rights
 may have a long history and retain considerable appeal, but so does the notion of adolescents
 having their own rights, independent of their parents. The same laws and principles that granted parents rights also placed on parents the high duty to foster their children’s healthy development and prepare them for appropriate roles in society. The leading contemporary case to do so recognized that the government could control the social development of young children much more than the development of adolescents
; the case deemed adolescents
 as best controlled by their parents (Wisconsin v. Yoder 1972). That stance was considered reasonable because adolescents
’ values and life ambitions, unlike those of younger children, could be too highly influenced by their peers and government-sponsored socializing institutions (such as public schools). For adolescents
, parents were deemed the most appropriate guides for their development and, as a result, the proper ones to control the rights that determine their children’s future. Still, parents were charged with acting responsibly and fostering the development of effective citizens. In a real sense, parents were permitted to control the rights of their children when they could demonstrate that they would do just as well, or better, than the government. The concept of adolescents
’ rights, just like the concept of parental rights
, then, concerns itself with who should control the development of individuals, with the goal of ensuring effective development for functioning appropriately in society. This goal led to developing adolescents
’ rights in at least three ways.
One approach to ensuring adolescents
’ rights centers on permitting adolescents
 to assert rights against their parents. This approach, arguably the earliest recognized strand of children’s rights
, fundamentally adopts a protectionist view. Legally, the approach dates to the nineteenth century, when courts challenged the view of divine parental authority to control children. This movement partly located the authority to control children in a parent’s civic duty and on the understanding that children were future citizens. This approach bestowed on the government the power to regulate parental authority by ensuring that such authority was exercised in the interests of children as well as the public.
The “child saving” movement illustrates the trend in protecting the development of citizens for a smoothly functioning society. That movement spread during the nineteenth century and contributed to the creation of government-supported educational
 systems as well as systems that permitted the removal of children from their homes to save them from dysfunctional families and to protect communities (see Levesque 2008a). This movement’s influence continues to be felt, but the rationales that supported the movement often become entangled with other approaches conceptualizing children’s rights
.
A second approach to conceiving adolescents
’ legal rights focuses on claims against governmental actions. These include claims against unnecessary governmental interventions, which could involve unnecessary intervention in children’s relationships with their parents. This preservationist strain of adolescents
’ rights reflects the view that unnecessary governmental interventions in families infringe on a child’s right to maintain relationships with their parents.
The approach centering on protecting from governmental interventions retains considerable appeal to the extent that preservation reflects respect for both parents’ rights and children’s own rights. Although this sharing of interests is often ignored, legal systems have recognized its appeal and significance. For example, the Supreme Court, known for embracing strong parental rights
 models, has noted that children and parents share vital interests in preventing the erroneous termination of their relationships (see Santosky v. Kramer 1982). Yet, commentators have tended to shy away from developing this approach, although some rightly argue that conceptions of children’s rights
 must include more general protections against governmental actions, a claim supported by research indicating that the government may unnecessarily remove children from their homes and have children, needlessly, spend time in alternative care away from their families (Levesque 2008a).
Yet another, related approach focuses on adolescents
’ direct interactions with social systems in ways that the law recognizes their interactions as independent from their parents. Perhaps the clearest example of this view involves the recognition of a child’s right to access social services, even without their parents’ permission. Although several important rationales support this approach, the approach essentially aims to liberate children from their parents’ hold over them and to limit the government’s power to exert more control over them more than it would over adults. The approach does recognize that not all children can act independently, a point highlighted by the approach’s general claim that children’s autonomy should be dictated by their evolving capacities.
The most frequently recognized examples of the third approach include medical decision-making without parental or judicial intervention and children’s power to waive their own rights when they interact with law enforcement (see Levesque 2006). These proposals, however, run counter to deeply held societal perceptions of who should guide children’s development. There has been some recognition that adolescents
 can have independent rights to specialized services (such as medical testing). But the major rationales supporting independent rights even for adolescents
 often are blurred, with some rationales being based on efforts to protect the public from disease and crime rather than protect children from their parents or the government itself. As a result, it remains to be seen how receptive society will be to efforts that advocate adolescents
’ independent rights, for example, to freedom of thought and speech
 (Levesque 2007, 2008b), conscience and religion (Levesque 2002), as well as privacy (Levesque 2016) and equal treatment (Levesque 2015). This lack of development need not mean that the approach has no currency, but it does mean that its potential success turns on its ability to address prevailing societal perceptions of adolescents
’ relative status in society, and especially their status within families.
A version of the third approach centers on the ability of adolescents
 to directly assert rights when they are the target of law enforcement and processed by the criminal justice system. In that system, much of the recent developments have focused on considering whether adolescents
 are more like children than adults, as the criminal justice system traditionally treated juveniles as adults. Many rationales explain the traditional failure to distinguish, but they essentially rest on the low standards adopted by the criminal justice system. Notably, for example, the criminal justice system has set a low standard of legal competence and allows individuals to exercise their rights
 when they may not be fully aware of their rights or the consequences of exercising them. This tendency is revealed most obviously in the exceedingly high percentage of adults and juveniles who waive their rights to counsel when interrogated by law enforcement, which they necessarily waive after having been informed of them (see Levesque 2006). Few contexts support the ability of juveniles to exercise their rights than the criminal justice system, even regardless of whether they are being processed in adult or juvenile court
.
Problematic Resolutions of Adolescents’ Rights
The diverse
 views of adolescents
’ rights have important implications to the extent that they most likely lead to strikingly different outcomes. These outcomes can differ markedly in whether they protect adolescents
. The clearest example involves arguments that adolescents
 are capable of knowing and exercising their rights. This may work well in some contexts and lead, for example, to what some view as enhanced protection of adolescents
’ welfare. The important example of this would be permitting minors
 to obtain judicial waivers for the usual requirement of parental permission for medical procedures that parents may not wish their children to have. Judicial waivers could protect minors
 from parental harm and protect society from harms that would ensue from adolescents
’ lack of access to services (Levesque 2000). Judicial waivers also affirm the importance of parental rights
, as they permit very limited exceptions and those exceptions include enlisting a responsible adult (a judge) who ensures that only appropriately capable adolescents
 can make important life decisions without parental input.
Arguing that specific adolescents
 can be capable of exercising their own rights, however, need not increase adolescents
’ welfare. For example, the recognition that some adolescents
 are more like adults has led some states to permit institutions to treat them like adults for the purpose of punishing them (see Levesque 2006). The legal system has protected adolescents
 from extreme forms of punishment, such as the death penalty. But it has not protected youth from other extreme forms. For example, much has been written about adolescents
’ rights not to be imprisoned for life without the possibility of parole. But those commentaries often misconstrue the Supreme Court’s actual position on the matter (as an example of misunderstanding, see Woolard 2012). In extreme cases, such as those involving juvenile homicide, juveniles could be incarcerated for life as long as courts consider their age when making sentencing decisions; and nothing bars courts from imposing sentences that would be the equivalent of life without parole, such as 50 years (see Miller v. Alabama 2012). It is difficult to equate granting adolescents
 more rights in these contexts with protecting their developmental needs and abilities.
Importantly, even recognizing adolescents
’ particular vulnerabilities and requiring the legal system to recognize them and enhance protection need not result in more positive outcomes. One recent example involves the Courts recognition that a child’s age cannot be automatically excluded from determinations that seek to determine whether a minor is in custody for the purposes of requiring Miranda warnings (J. D. B. v. North Carolina 2011). While that may seem like an important development, the Court only required considering age when an officer knows it or young age is reasonably obvious. This rule, for example, fails to protect the vast majority of juvenile suspects who physically look like adults and who would be the age range most likely to need the additional protection. Equally limiting, even if an officer does recognize that the juvenile needs enhanced protections because they seem young, the remedy is to read them their rights
. That remedy is problematic because the standard for appropriate waivers of rights makes it exceedingly easy for anyone to waive them, including the mentally ill and intellectually disabled who, like juveniles, routinely are deemed sufficiently competent to waive their Miranda rights
 (see Fare v. Michael C. 1979). The typical cure for these situations is to involve parents, a cure that actually may not be that protective either as parents pervasively have their children waive their rights when they would not when they the accused (Levesque 2006).
Misconceptions and limited views of rights highlight how current conceptions of rights do not work well when adolescents
 move outside of parents’ direct control. Challenges remain and responses to tensions that arise much to be desired. It is not surprising that every side of debates about the conception of adolescents
’ rights criticizes every other side for fundamentally undervaluing the welfare of adolescents
. Yet, each side espouses different ways of resolving the dominant practical tensions that adolescents
’ rights must confront.
The Pressing Need to Address Problematic Resolutions
Practical tensions relating to how best to develop adolescents
’ rights have become increasingly pressing to address given rapid social change and concerns about what the future holds for adolescents
. Stable and predictable environments once gave confidence to those selecting particular approaches to protecting adolescents
 and their rights. But such stability no longer is a given, and much predictability has disappeared. Even broadly accepted assumptions about what researchers knew about adolescents
 and their challenges unravel. The unraveling coincides with broad changes in the nature of governments—from federal to local levels. Governments increasingly dominate people’s lives, a change that necessarily influences the nature of rights, including those of adolescents
. It is difficult to overstate the breadth and depth of those challenges.
Practical challenges and changing governmental roles may spur the need to revisit the development of adolescents
’ rights, but even they do not reveal the full extent of the need. The failure to reconsider adolescents
’ rights reveals a fundamental legal failure. The legal system rests on notions of fairness, rationality, accountability, responsibility, competence, and equality
 before law. Those strongly engrained notions remain foundational ideals even unchallenged by the frequent failure to deliver on them. When it comes to adolescents
, the legal system essentially no longer even pretends that some of these ideals remain worth pursuing. Some domains of adolescents
’ rights have received attention and development, but an overall look reveals pervasively stalled efforts.
The lack of development in adolescents
’ rights leaves adolescents
 in a bind. Not knowing rights means not knowing responsibilities toward them; not knowing when rights exist means that they cannot be protected appropriately. This bind creates problematic systems for adolescents
 and those who interact with them for the simple reason that the legal system assumes that individuals know their rights and responsibilities. That is what makes pressing the need to revisit adolescents
’ rights. The current state of adolescents
’ rights is marked by variations, uncertainties, and failed developments. It remains very much context driven and increasingly not guided by broad legal principles.
So much uncertainty in recognizing adolescents
’ rights challenges efforts to guide the development of their rights. Yet, one certainty remains. In the United States, the developments will need to rest on basic legal principles that govern how society responds to individuals’ rights. They will need to rest on the foundation of all rights: The Constitution of the United States.
Why Constitutional Foundations Matter
All of the law’s efforts necessarily rest on the United States Constitution and the Supreme Court’s jurisprudence interpreting it. The Constitution’s significance emerges for three fundamental reasons. First, constitutional law sets the floor that guides the local, state, and federal governments’ development of laws. Regardless of the desires of those who seek to address social issues, the Supreme Court remains the final arbiter of the appropriateness of legal mandates as well as their application; and the Supreme Court fundamentally bases its decisions on interpretations of the Constitution. Second, constitutional law articulates the evolving standards of the prevailing moral consciousness relating to particular topics. Sometimes the Court merely reflects consensus, at other times it spurs it forward, while at other times it leaves room for differences as society moves toward consensus. The Court, guided by the Constitution, serves as the premier site for addressing the most challenging societal issues. Third, the Constitution undoubtedly supports our democracy, but it does so in ways that can be highly undemocratic. Democracies run by majority rule. Groups holding majorities shape policies guiding social development. By recognizing some rights as fundamental, the Constitution sets some rights outside of majority rule. The Court determines which rights cannot be usurped by majority vote. The Court and Constitution may not be truly anti-majoritarian, but they no doubt stand for the protection of individual rights in civil society. They protect not just against majority rule but also against powerful interest groups that would usurp individual rights. These three reasons for taking the Constitution seriously—it sets a floor for recognizing rights, it addresses challenging social issues, and it protects individual rights even when they might conflict with majority rule/interest groups—underscore its foundation for articulating adolescents
’ rights and shaping their development in times that challenge assumptions about adolescents
’ capacities, competencies, and responsibilities.
The Court may offer powerful statements reflecting or spurring consensus relating to individual rights, but it now rarely speaks with only one voice. Even in the rare instances of unanimity, the Court’s decisions remain open to multiple interpretations and nuanced applications. This is unsurprising. Cases that find their way to the Court raise complex and multifaceted issues, two characteristics that also mark the Court’s opinions on many legal disputes. In fact, although only an opinion joined by a majority of the Justices determines binding law, the Court’s decisions now frequently contain vigorous dissenting and concurring opinions that help guide the development of law often as much as the opinions that rule in specific instances. Together, those multiple opinions and interpretations encapsulate broader discourses and pinpoint issues that can direct the understanding of social disputes and shape responses to them.
The Court’s deliberateness ensures its significance. Its opinions are important not only for legal technicians but also for those seeking to understand how society can, does, and should approach social issues, especially divisive ones. The Court’s different statements often offer a sense of finality muted by a sense of flexibility and reasoned compromise. These are the types of compromises indicative of a deliberative, constitutional democracy. The compromises are the types needed to forge constitutional principles that can compel the allegiance of those whose lives it would constrain. The ability to resolve disputes and offer ways toward future developments makes significant the need to understand not just particular outcomes of Supreme Court cases but also the variety of principles and views that went into them. As much as the Constitution is revered, it remains the most contested legal document, one that the Court addresses dispute by dispute.
Understanding the foundations of particular constitutional decisions highlights well how the Constitution itself is both foundational yet limited. Diversity in legal opinions relating to specific issues exemplifies its limits. Those limits run deep. They root in the nature of the legal system that is best understood as an autopoietic system. That the legal system evinces autopoietic (originating from Greek “auto” for self- and “poiesis” for creation or production) dimensions means that the legal system is best understood as a relatively closed system, one that developed a particular language and, with that, concepts and views of how the world works. This means that it resists change from the outside (such as empirical reality), that it requires us to look in it for answers to issues that arise. It functions by having its own views of reality and of how reality works. By viewing reality and defining it on its own terms, the system is able to protect and preserve itself.
A system that produces itself, controls itself, and essentially exists for itself expectedly can leave much to be desired even though it functions well enough to serve its purposes. Just like the binary of adult/child, the legal system works well enough that it keeps its momentum, at least well enough that alternative approaches are not capable of supplanting them. And, just like the adult/child binary, numerous inadequacies emerge. In fact, how the legal system has conceived the entire construct of childhood serves as an exemplar of its failures and challenges. Foundationally, the legal system assumes that individuals who have rights are autonomous, independent, and rational beings. That assumption becomes highly problematic when dealing with individuals who do not have those characteristics. The legal system addresses that problem in a way that a typical autopoietic system does: it defines it away. In this instance, and as noted earlier, the legal system simply assumes that children are not independent individuals and that individuals who have the requisite qualities of individuality control the rights of others. This is an oversimplification of the rights of adolescents
, but it actually is the most effective way to understand the foundation of their rights and their development.
The limitations of the autopoietic nature of the legal system are what make so important the need to understand the foundation of adolescents
’ constitutional rights. When it comes to adolescents
, the legal system is made up of multiple legal systems—criminal justice, juvenile justice, child welfare—and social contexts broadly controlled by legal systems—schools, communities, religious groups, medical service providers, and families. The rights
 of adolescents
 tend to vary from one system and context to another. That variation continues even in the many systems that were developed and exist for addressing adolescents
’ needs.
The Chapters that Follow
Each of the following chapters adopts a similar approach. Each begins with a short introduction highlighting the nature of the sociolegal system relating to adolescents
. In doing so, the introductory materials present the context and the key issues relating to adolescents
, raise the key constitutional issues, and introduce the cases that will follow. The introductions are then followed by relevant Supreme Court cases. Those cases have been highly edited to remove redundancy and enhance clarity for readers not trained in reading legal materials. Notably, citations have been removed and the cases shortened by removing parts of discussions tangential to understanding the nature of the disputed rights as they would relate to adolescents
. In doing so, several concurring opinions were omitted, as well as many dissenting ones. When the materials are removed, however, the text clearly indicates their omission, such as when a separate opinion is omitted or when ellipses replace the deleted language. Many of the cases are followed by notes to help highlight key points; those notes also reveal the cases’ important contributions to the development of adolescents
’ rights.
The chapters are independent of each other but a strong understanding of the rights of adolescents
 requires considering them as a whole. The chapters cover multiple contexts in which adolescents
 find themselves. Their rights vary from one context to another. That variation is not unexpected. But, the variation is understood best by understanding the broad principles that guide the development of adolescents
’ rights. Those principles, in turn, are understood best by understanding how they play out in different contexts. Importantly, the rights of adolescents
 are not understandable without considering the rights and responsibilities of adults and young children. Still, when examining the rights of adolescents
, the materials focus on the specific rights of adolescents
, how their rights are peculiarly developed for them. This means that the chapters do not cover the entire spectrum of adults’ rights, e.g., we look at how the criminal court system treats juveniles differently from adults; we do not detail how criminal courts treat adults. Nor do the chapters address the entire spectrum of children’s rights
, e.g., we do not examine the intricacies of child welfare systems
. Although it would be helpful to analyze the full rights of young children and adults, doing so simply is not practicable given what that would entail. Instead, the chapters seek to be manageable rather than encyclopedic. They generally focus on identifying the principles and rationales supporting how adolescents
’ rights compare to those of young children or adults. In doing so, the text lays the foundation for what is known about adolescents
’ constitutional rights and allows for thinking through their future development.
Understanding the rights of adolescents
 requires starting with understanding the rights of their parents, which is the topic of Chap. 2, 
                Adolescents
                
               in Family Systems. Starting with the rights of parents is critical because adolescents
 often are viewed as not having rights at all, and the rights that they do have are perceived as actually belonging to their parents. The reality is much more nuanced, but understanding the role of parents in conceptions of adolescents
’ rights is the appropriate starting point for understanding the rights of adolescents
. How the legal system addresses parent–child relationships shapes how it can recognize the rights of adolescents
 when they are both in and outside of family systems. This chapter’s constitutional cases reveal the rationales for adopting this approach. Adolescents
’ rights rely on tradition, images of democracy, and conceptions of rights as well as on several practical considerations, such as parents’ being in the best position to determine their children’s best interests or understand their adolescents
’ competencies. What becomes notable is the manner that the Court uses the Constitution to protect rights in families: it uses the First Amendment
 right to religion to protect parental rights
 as well as the Fourteenth Amendment’s due process clause to protect parents’ liberties. The Court does recognize that adolescents
 have an interest in matters affecting them, but it pervasively stops short of recognizing those interests as rights that adolescents
 could control independently.

Adolescents
’ rights in health care systems complicate the challenging issues that typically characterize adolescents
’ rights. Chapter 3, 
                Adolescents
                
               in Health Care Systems, addresses the complexities that come with the provision of health care to adolescents
, especially as they relate to considerations of broader public health, professionals’ code of ethics, and families’ roles in the provision of care. Three issues arise when considering adolescents
’ ability to control or otherwise have a voice in their medical care
: their level of competence, confidentiality, and informed consent. Legally, these issues translate into concerns about the Fourteenth Amendment’s guarantee against the significant deprivation of liberty without due process of law. The health care context describes some aspects of that liberty, particularly the right to access care and the right to refuse care. In doing so, the cases highlight the important distinction between substantive due process (the nature of the relevant liberty, such as the “right to privacy”) and procedural due process (the mechanisms in place to protect the substantive liberty, such as a right to judicial hearings when the interests of parents and their children potentially conflict). Both aspects are critical to consider, as procedural protections increase in robustness as the relevant substantive liberty’s importance increases. Despite that general rule, this area of law tends to frame adolescents
’ rights as the type that parents control. In doing so, this area of law does not recognize rights that governments must provide, as there is no general right to health care provided affirmatively at the government’s expense.
One of the most important developments in adolescence is the development of a conscience, which can be viewed as the complex of ethical and moral principles that guides individuals’ actions and thoughts. When it comes to adolescents
, the legal system essentially has ignored the importance of one’s conscience. It generally leaves matters of conscience to families and parents charged with guiding their development. But, the legal system still addresses matters relating to adolescents
’ conscience through the “first freedoms” of speech, religion, and assembly. Chapter 4, 
                Adolescents
                
               in Religious Systems, centers on religious freedom because adolescents
’ rights relating to religion are those that come closest to directly addressing their conscience. While those rights may not necessarily relate to what typically are viewed as “religious rights
” in the sense of being attached to formal religions, they do address the fundamental issues relating to the ability to think about fundamental moral values that would guide one’s actions, who can influence the development of those beliefs, and the government’s role in shaping that socialization. The cases in this chapter focus on two contexts. The first involves social services supported by the government that can lead to supporting religious beliefs at the exclusion of others. The second addresses the government’s role in supporting prayers in public schools. These cases reveal how popular visions of the government’s role in shaping the development of religious beliefs fall apart when laws are implemented. The cases again raise the importance of considering the roles of parents and communities in shaping adolescents
’ rights. At their core, the cases provide a sense of who controls socializing institutions that can highly influence the development of people’s sense of self and their general orientation toward others.
Chapter 5, 
                Adolescents
                
               in 
                Child Welfare Systems
                
              , examines the rights of adolescents
 in a system that exists to ensure the safety of vulnerable children, including adolescents
. Yet, child welfare systems present the leading example of the legal system’s failure to carve out rights that recognize adolescents
’ abilities, capacities, and interests. To complicate matters, child welfare systems must simultaneously serve both parents and their children. As a result, child welfare systems are designed with competing goals in mind, such as: (1) children need protection from abuse and neglect, (2) children should have stable and permanent living arrangements, (3) parents are in the best position to care for their children, and (4) abusive and neglectful parents need considerable time and support to become suitable parents. These competing goals mean that children’s
 interests may conflict with those of their parents; they also mean that both parents and children’s interests may conflict with those of child welfare agencies. This chapter examines how these goals work with the developments in constitutional rights. That examination highlights two general types of rights: the right to be left alone and the right to be protected, which are understood as distinctions between negative and positive rights. The cases in this area reveal how the Constitution and the Court embrace negative rights and reject positive rights. That embrace particularly guides the development of child welfare systems
, including the government’s power to monitor families, parents’ obligations to affirmatively protect their children, and the government’s power to protect parental rights
.
Chapter 6, 
                Adolescents
                
               in Educational Systems, responds to the recognition that much of adolescents
’ daily activities involves schooling
. Given the centrality of education, it might be assumed that the legal system concerns itself with the extent to which students receive quality educations and with the need to ensure that schools provide appropriate curricular opportunities. But, that is not the case, with a few notable exceptions like those involving discrimination
 (and addressed in another chapter). Instead, concerns center on the schools’ power to shape students’ learning environments, especially when schools suspect or seek to prevent misbehavior. As a result, the major constitutional cases involving educational
 systems focus on the ability of schools to limit students’ freedoms and reduce protections from governmental intrusions. Examples include the power of schools to limit students’ speech (First Amendment
) as well as expand the ability of schools to invade students’ privacy (Fourth Amendment) and exert control (such as through corporal punishment, the Eighth Amendment). Although the Court long announced that students have constitutional rights in school settings (especially in public schools), the cases that have developed in this area of law reveal that students are not the constitutional persons the Court has held them up to be. This chapter presents materials exploring the nature of students’ limited rights, rationales for their limitations, and their implications. This context complements well others, such as those including child welfare and family life, as it provides yet another example of the Constitution’s focus on limiting the government’s power.
Police often must deal with juveniles and face challenges when dealing with them: juveniles commit a significant percentage of offenses, juveniles have more negative attitudes toward police, and juveniles have peculiar vulnerabilities that hamper police responses to them. Despite these challenges, the rights of juveniles in policing contexts have not been the subject of considerable developments that would distinguish them from those of adults. The
 juvenile court
 revolution leading to the creation of a different system for responding to juveniles’ offending, for example, did not reach police. Chapter 7, 
                Adolescents
                
               in Policing Systems, examines the failed development through search and seizure
 (4th Amendment) cases as well as those dealing with interrogation
 (5th Amendment). This line of cases reveals a recent development that does recognize how vulnerable juveniles might need additional protections, but a close look at those cases still reveals limited developments. Despite efforts to recognize juveniles’ potentially different needs, this area of law highlights the challenge of developing rights specifically for juveniles mainly because of the need to give police power to apprehend offenders, fight crime, and protect society, which inevitably gives law enforcement considerable discretion to deal with juveniles as they would adults.

Juvenile justice systems
 can vary greatly from one jurisdiction to the next. They can vary according to who they have control over (such as offenders, victims, and/or families) and what they can do with them. Chapter 8, 
                Adolescents
                
               in 
                Juvenile Court
                
               Systems, focuses on how the legal system treats offenders, particularly delinquent youth in the juvenile justice system
. In that system, we learn that juveniles need important protections. Despite granting juveniles broad protection, the Court limits them in two important ways: either juveniles’ rights are limited because the Court does not grant full protections or because the Court grants full protections but minors
 may have limited capacities/abilities to benefit from them. For example, juveniles are given due process protections, under the Fourteenth Amendment, in detention hearings, but the Court reduces the protection by supporting justifications that permit treating juveniles differently when making detention decisions. Similarly, the Court recognizes many rights in juvenile adjudications, including the right to notice of the charges (6th Amendment), right to counsel
 (6th Amendment), right to confrontation and cross-examination (6th Amendment), and privilege against self-incrimination (5th Amendment). But it denies what might be perceived as key due process rights like the right to a transcript of the proceedings and right to appellate review: two limitations that leave immense discretion to the juvenile courts and that would be quite outrageous if denied by any other court. In other cases, the Court denies the right to speedy, public and impartial jury trials (6th Amendment). Few systems involve explicitly stated constitutional rights as much as juvenile courts. The chapter underscores how this area of law may recognize rights explicitly identified in the Constitution but, while doing so, this area of law may not necessarily apply well to adolescents
. This area of law helps readers understand the rationales for the legal system’s differential treatment of adolescents
 and the relative legitimacy of those rationales.
Criminal justice processes involve a balance between liberty and order. This balance means that the fundamental concern for addressing the rights of adolescents
 in criminal courts center on how their status figures in efforts to preserve their basic rights against state encroachment while, at the same time, accommodating to the need for legitimate state encroachment to protect individuals and fetter crime. That is the topic of Chap. 9, 
                Adolescents
                
               in Criminal Court Systems. Remarkably, once adolescents
 are in the adult criminal justice system, their rights become essentially the same as those of adults. The reason for the similarity is that adolescents
 tried in criminal courts essentially are deemed adults. Yet, two major constitutional issues typically arise when criminal courts process adolescents
. The first set of issues involves the nature of their right not to be in the adult system. These issues raise procedural concerns, such as what kind of protections adolescents
 do have from being erroneously tried in adult courts and from being denied the benefits of juvenile court
 adjudications. The second set of issues involves the nature of punishments that criminal courts can impose. This set of rights is something particularly important in that the legal system typically assumes that certain capacities are needed for specific punishments and, equally importantly, the legal system concerns itself with ensuring that specific individuals properly receive punishments. As a result, this set of issues raises procedural due process protections, such as those ensuring that adolescents
 receive appropriate punishments relative to their capacities. In addition, this set of issues raises 8th Amendment concerns, such as those regarding the nature of punishments themselves and whether adolescents
 should even be eligible to receive specific punishments. This area of law reveals important aspects of the period of adolescence that matters most to constitutional law. In doing so, it provides the groundwork for guiding developments in other areas because adolescents
 in the criminal justice system have direct control over their rights, something different from other systems that often need to consider parental rights
.
Chapter 10, 
                Adolescents
                
               in 
                Media
                
               Systems, addresses how the legal system responds to adolescents
’ media
 environments. It is now well accepted that adolescents
 live in a saturated and rapidly changing media
 environment, one that is highly vivid, on-demand, increasingly interactive and social. Developments in media
 and its use have fostered dramatic social changes and triggered new risks with them. But, legally, those developments are not that remarkable, a point often lost on those who study adolescents
 and the media
. The wide variety of media
 that inundates adolescents
 is what the Constitution deems “speech.” As a First Amendment
 freedom, speech remains highly protected. That protection is particularly unique in that it challenges traditional views of rights when it comes to adolescents
. Notably, for example, this area of law aims to protect the “marketplace of ideas.” Protecting that marketplace, through the free exchange of information, challenges efforts to regulate (typically meaning limit) one group’s access when doing so necessarily limits the access of other groups that could legitimately claim access. This is the fundamental dilemma often associated with adolescents
’ media
 rights. When it comes to adolescents
, typical responses to dealing with media
 predominantly leave matters to parents, and, if not parents, then to the media
 itself. The constitutional cases involving adolescents
’ media
 rights focus on how minors
 access problematic media
 as well as how the media
 uses information about minors
. None focus on the media
’s benefits to adolescents
. And, cases that focus on harms center on a very narrow set that actually are not necessarily harmful. As a result, the cases reveal few limits on adolescents
’ access to media
, but they do not necessarily grant adolescents
 rights to access media
.
Few aspects of adolescent life are as important as how adolescents
 address belonging to groups. Despite being a time when individuals seek to secure a sense of individual identity, the period of adolescence also is a time when people seek to fit in, be with others, and gain a sense of group identity. Adolescents
 are particularly sensitive about meaningfully belonging to groups. As a result, being seen or treated differently because of their association with a group can have dramatic effects. Similarly, so can the failure to belong. Because of this heightened sensitivity to group membership and its developmental significance to the adolescent period, group-based differential treatment necessarily plays a determinative role in adolescents
’ everyday lives, development, and outcomes. Importantly, group-based differential treatment can lead to dramatic effects for reasons other than adolescents
’ heightened sensitivities, as differential treatment can have dramatic effects on any group. Yet, the legal system does not directly concern itself with many forms of differential treatment; it generally concerns itself with inappropriate discrimination
. Chapter 11, 
                Adolescents
                
               in Discriminating Systems, details the types of discrimination
 that do and do not matter under the Constitution, as illustrated in cases involving biological sex, race, economic status, and immigration status. The focus is on understanding the Fourteenth Amendment’s equal protection clause and explaining the nature and development of legal rules relating to it. One obvious rule is that discrimination
 occurs when the government differentiates among individuals based on a protected group status, such as prohibitions against discrimination
 based on race. A less obvious rule is that, in some instances, the legal system requires or permits differential treatment, even based on race. These legal rules address a fundamental tension: the need to treat everyone the same way as well as the need to treat some differently so that they can be in positions to be treated equally to others. Stated differently, contemporary equality
 jurisprudence seeks to discern whether and, if so, when to treat people differently so that they actually are treated the same way in terms of, for example, the ability to take advantage of opportunities or to not be inappropriately disadvantaged. In putting this discernment into practice, the legal system actually permits much more differential treatment than it prohibits, which makes important the need to understand more precisely what the legal system means by equality
.
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Understanding the rights of adolescents requires starting with understanding the rights of their parents. Doing so is necessary because adolescents often are viewed as not having rights at all, and the rights that they do have are viewed as actually belonging to their parents. That may be a reasonable observation, but the reality is more nuanced. It is best to approach adolescents’ rights in light of parental rights to control their children, and to view parents as generally retaining the right to control the rights of their children. This approach highlights one of the major issues in the study of adolescents’ rights: when do parents begin to lose control over their children’s rights.
Despite the overall general assumption that parents control adolescents’ rights, children do retain important “rights” against their parents. Notably, they retain the right not to be unjustifiably harmed. That right, however, is an odd one because that right actually is controlled by the government. For example, in cases that are brought to court, it is the state v. a defendant. Or, when a child is maltreated, it is simply “in the matter of…” a particular child who is identified by their initials; the child really does not retain rights against their parents. In fact, for example, children generally do not retain rights against their parents. They typically are unable to bring lawsuits against them, mainly on the justification that such actions are prohibited due to the need to protect family privacy and decision-making.
The above general orientation to the rights of adolescents is important to understand, as it eventually shapes how the legal system can recognize the rights of adolescents when they are outside of family systems. The Supreme Court cases in this chapter provide an overview of the leading cases that provide the rationales for adopting this approach to adolescents’ rights. Those rationales focus on tradition, images of democracy, and conceptions of rights as well as on several practical considerations, such as parents’ being in the best position to determine what is in their children’s best interests.
The cases in this chapter do more than provide a sense of legal doctrine about adolescents’ rights in their families. They also offer a glimpse of the developmental assumptions that the legal system makes about adolescents as well as their families and their place in society. At its core, the legal system views adolescents as dependent, incompetent, immature, vulnerable, and in need of adult guidance. While lumping them with infants and younger children, the legal system still views adolescents in a more positive light as they are deemed as something to cherish and protect in the name of preserving society, especially society’s smooth functioning now and in the future.
The Constitutional Foundations
The cases dealing with adolescents in families create the foundation of their rights. The cases reveal that they have important interests in a wide variety of decisions that affect their family life and their futures. The Supreme Court recognizes those interests but frames them in a way that broadly grants parents control over them. It does so by recognizing parents’ fundamental rights bottomed on the First Amendment (particularly religious freedom) and basic due process protections of liberties. The cases reveal how the Court has done so rather than, for example, recognizing adolescents’ own independent rights. In doing so, they reveal multiple rationales. Those rationales range from images of family life, visions of democracy, civic responsibilities, to practical considerations. In one of the leading cases, Yoder, the Court even diminishes the independent rights of children especially when they have reached the period of adolescence. The Court provides compelling reasons, and in doing so clarifies the types of liberties that are at stake, including the ones that matter and are in need of protection.
Many issues arise from the cases that detail how the Court has envisioned adolescents’ rights in families and how far those rights transfer to situations outside of the home, such as in schools, communities and even in relationships with extended family members. Among the most important issues to arise is the challenge of envisioning alternatives. It becomes clear that there are many reasons to reduce adolescents’ rights particularly because they are adolescents, which raises the fundamental issue of when should adolescents have control over their own rights and shape their own development.
The Cases That Follow
The body of constitutional law cases addressing adolescents’ rights in families is exceedingly large. Part of that has to do with the general need to consider the rights of parents when considering the rights of adolescents in most contexts. As a result, many of the cases found in this book offer many nuances on the rights of adolescents in their families. The best way to eventually understand those nuances is to begin by examining two areas of focus that serve as the foundation for current doctrine and that highlight the rationales supporting the general patterns of adolescents’ rights.
The first focus is on the control that parents have over their children’s development as illustrated by instances in which children move outside of their families and parents seek to control the environments in which their children will develop. Although children may be influenced by many societal forces, schooling is deemed the most influential as it specifically aims to inculcate values and prepare youth for their roles in society. While there may well have been other contexts that would have been more helpful in developing the rights of parents, it is that context that initially involved the most challenges to parental rights and efforts to balance those rights against societal needs and children’s interests.
Three foundational cases set the contours of this focus. The first, Meyer v. Nebraska, is a case about teachers’ right to teach in a foreign language that includes parental rights. The second, Pierce v. Society of Sisters, is about Catholic nun’s defiance of a ban against requiring children to attend only public schools. Remarkably, both cases end up being about the rights of parents to control their children’s educations. The third case, Wisconsin v. Yoder, is a nearly 50-year follow-up that examines whether parents have a right to remove children formal educational systems. The Court hints at many reasons when parents may retain that right, but much is left undeveloped given the facts of the case and what is decided about it. We are left with broad principles that leave much to be determined.
These cases are best understood as the legal system’s effort to determine the extent to which parents control their children’s educational environments, with the rationales for these analyses guiding the development of parental rights in other contexts. Regrettably, these cases do not leave a sense of children’s own interests at stake given that their interests and those of their parents coincide. At the onset, then, we learn that the leading cases still leave much to be determined. They make us wonder whether existing doctrine will serve other situations well and wonder what other factors might gain prominence. Still, they do detail key principles and factors that would shape cases involving the rights of parents.
The chapter’s second focus centers on the limits of parental rights. This brings us to the seminal case, Prince v. Massachusetts, the first Supreme Court case to addresses the government’s ability to protect children by supporting infringements on parental rights and a contemporary case, Troxel v. Granville, that addresses the rights of parents to restrict others’ relationships with their children. In the first situation, the leading case actually leaves unclear whether parental rights and the interests of the children conflict. It is society’s claim that children are at risk that sets the standard. In the second situation, the case does not even directly consider children’s interests, as parents are the ones deemed to have control over who can form relationships with their children.
Despite the broad passage of time, again nearly half a century, between Prince and Granville, it is somewhat puzzling to find that so much still remains unaddressed and unanswered, as the cases set a harm standard for determining when to protect the rights of parents to control their children. As the name of the standard indicates, that standard requires that parents place their children at risk of harm. Doing so raises the issue of what types of harms suffice for intervening in the parent–child relationship. It also raises the concern that focusing on harm makes for a peculiar way to follow through with the assumption that parents act on their children’s best interests, which was the key assumption that justified granting parents control over their children’s rights. Together, the cases point to the reason that the Court adopts the harm standard rather than the best interests standard when the government will infringe on the right of parents to control their children’s upbringing.
________________________

              Meyer v. Nebraska
            
262 U.S. 390 (1923)
Mr. Justice McReynolds delivered the opinion of the Court.
Plaintiff in error was tried and convicted in the District Court for Hamilton County, Nebraska, under an information which charged that on May 25, 1920, while an instructor in Zion Parochial School, he unlawfully taught the subject of reading in the German language to Raymond Parpart, a child of ten years, who had not attained and successfully passed the eighth grade. The information is based upon “An act relating to the teaching of foreign languages in the State of Nebraska” …
Section 1. No person, individually or as a teacher, shall, in any private, denominational, parochial or public school, teach any subject to any person in any language other than the English language.
Sec. 2. Languages, other than the English language, may be taught as languages only after a pupil shall have attained and successfully passed the eighth grade as evidenced by a certificate of graduation issued by the county superintendent of the county in which the child resides.
Sec. 3. Any person who violates any of the provisions of this act shall be deemed guilty of a misdemeanor and upon conviction, shall be subject to a fine of not less than twenty-five dollars ($25), nor more than one hundred dollars ($100) or be confined in the county jail for any period not exceeding thirty days for each offense.
…
The Supreme Court of the State affirmed the judgment of conviction. It declared the offense charged and established was “the direct and intentional teaching of the German language as a distinct subject to a child who had not passed the eighth grade,” in the parochial school maintained by Zion Evangelical Lutheran Congregation, a collection of Biblical stories being used therefor. And it held that the statute forbidding this did not conflict with the Fourteenth Amendment, but was a valid exercise of the police power. The following excerpts from the opinion sufficiently indicate the reasons advanced to support the conclusion.
The salutary purpose of the statute is clear. The legislature had seen the baneful effects of permitting foreigners, who had taken residence in this country, to rear and educate their children in the language of their native land. The result of that condition was found to be inimical to our own safety. To allow the children of foreigners, who had emigrated here, to be taught from early childhood the language of the country of their parents was to rear them with that language as their mother tongue. It was to educate them so that they must always think in that language, and, as a consequence, naturally inculcate in them the ideas and sentiments foreign to the best interests of this country. The statute, therefore, was intended not only to require that the education of all children be conducted in the English language, but that, until they had grown into that language and until it had become a part of them, they should not in the schools be taught any other language. The obvious purpose of this statute was that the English language should be and become the mother tongue of all children reared in this state. The enactment of such a statute comes reasonably within the police power of the state.
It is suggested that the law is an unwarranted restriction, in that it applies to all citizens of the state and arbitrarily interferes with the rights of citizens who are not of foreign ancestry, and prevents them, without reason, from having their children taught foreign languages in school. That argument is not well taken, for it assumes that every citizen finds himself restrained by the statute. The hours which a child is able to devote to study in the confinement of school are limited. It must have ample time for exercise or play. Its daily capacity for learning is comparatively small. A selection of subjects for its education, therefore, from among the many that might be taught, is obviously necessary. The legislature no doubt had in mind the practical operation of the law. The law affects few citizens, except those of foreign lineage. Other citizens, in their selection of studies, except perhaps in rare instances, have never deemed it of importance to teach their children foreign languages before such children have reached the eighth grade. In the legislative mind, the salutary effect of the statute no doubt outweighed the restriction upon the citizens generally, which, it appears, was a restriction of no real consequence.
The problem for our determination is whether the statute as construed and applied unreasonably infringes the liberty guaranteed to the plaintiff in error by the Fourteenth Amendment. “No State shall… deprive any person of life, liberty, or property, without due process of law.”
While this Court has not attempted to define with exactness the liberty thus guaranteed, the term has received much consideration and some of the included things have been definitely stated. Without doubt, it denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men. The established doctrine is that this liberty may not be interfered with, under the guise of protecting the public interest, by legislative action which is arbitrary or without reasonable relation to some purpose within the competency of the State to effect. Determination by the legislature of what constitutes proper exercise of police power is not final or conclusive but is subject to supervision by the courts. The American people have always regarded education and acquisition of knowledge as matters of supreme importance which should be diligently promoted. The Ordinance of 1787 declares, “Religion, morality, and knowledge being necessary to good government and the happiness of mankind, schools and the means of education shall forever be encouraged.” Corresponding to the right of control, it is the natural duty of the parent to give his children education suitable to their station in life; and nearly all the States, including Nebraska, enforce this obligation by compulsory laws.
Practically, education of the young is only possible in schools conducted by especially qualified persons who devote themselves thereto. The calling always has been regarded as useful and honorable, essential, indeed, to the public welfare. Mere knowledge of the German language cannot reasonable be regarded as harmful. Heretofore it has been commonly looked upon as helpful and desirable. Plaintiff in error taught this language in school as part of his occupation. His right thus to teach and the right of parents to engage him so to instruct their children, we think, are within the liberty of the Amendment.
…
Evidently the legislature has attempted materially to interfere with the calling of modern language teachers, with the opportunities of pupils to acquire knowledge, and with the power of parents to control the education of their own.
It is said the purpose of the legislation was to promote civic development by inhibiting training and education of the immature in foreign tongues and ideals before they could learn English and acquire American ideals; and “that the English language should be and become the mother tongue of all children reared in this State.” It is also affirmed that the foreign born population is very large, that certain communities commonly use foreign words, follow foreign leaders, move in a foreign atmosphere, and that the children are thereby hindered from becoming citizens of the most useful type and the public safety is imperiled.
That the State may do much, go very far, indeed, in order to improve the quality of its citizens, physically, mentally and morally, is clear; but the individual has certain fundamental rights which must be respected. The protection of the Constitution extends to all, to those who speak other languages as well as to those born with English on the tongue. Perhaps it would be highly advantageous if all had ready understanding of our ordinary speech, but this cannot be coerced by methods which conflict with the Constitution a desirable end cannot be promoted by prohibited means.
For the welfare of his Ideal Commonwealth, Plato suggested a law which should provide: “That the wives of our guardians are to be common, and their children are to be common, and no parent is to know his own child, nor any child his parent… The proper officers will take the offspring of the goods parents to the pen or fold, and there they will deposit them with certain nurses who dwell in a separate quarter; but the offspring of the inferior, or of the better when they chance to be deformed, will be put away in some mysterious, unknown place, as they should be.” In order to submerge the individual and develop ideal citizens, Sparta assembled the males at seven into barracks and intrusted their subsequent education and training to official guardians. Although such measures have been deliberately approved by men of great genius, their ideas touching the relation between individual and State were wholly different from those upon which our institutions rest; and it hardly will be affirmed that any legislature could impose such restrictions upon the people of a State without doing violence to both letter and spirit of the Constitution.
The desire of the legislature to foster a homogeneous people with American ideals prepared readily to understand current discussions of civic matters is easy to appreciate. Unfortunate experiences during the late war and aversion toward every characteristic of truculent adversaries were certainly enough to quicken that aspiration. But the means adopted, we think, exceed the limitations upon the power of the State and conflict with rights assured to plaintiff in error. The interference is plain enough and no adequate reason therefor in time of peace and domestic tranquility has been shown.
The power of the State to compel attendance at some school and to make reasonable regulations for all schools, including a requirement that they shall give instructions in English, is not questioned. Nor has challenge been made of the State’s power to prescribe a curriculum for institutions which it supports. Those matters are not within the present controversy. Our concern is with the prohibition approved by the Supreme Court. … mere abuse incident to an occupation ordinarily useful is not enough to justify its abolition, although regulation may be entirely proper. No emergency has arisen which renders knowledge by a child of some language other than English so clearly harmful as to justify its inhibition with the consequent infringement of rights long freely enjoyed. We are constrained to conclude that the statute as applied is arbitrary and without reasonable relation to any end within the competency of the State.
As the statute undertakes to interfere only with teaching which involves a modern language, leaving complete freedom as to other matters, there seems no adequate foundation for the suggestion that the purpose was to protect the child’s health by limiting his mental activities. It is well known that proficiency in a foreign language seldom comes to one not instructed at an early age, and experience shows that this is not injurious to the health, morals or understanding of the ordinary child.
The judgment of the court below must be reversed and the cause remanded for further proceedings not inconsistent with this opinion.
Reversed.
Justice Holmes, concurring and joined by Justice Sutherland. [omitted]

              Notes and Queries
              	1.Meyer is one of the leading “parental rights
” cases. What are the foundations of parental rights
?

 

	2.What does Meyer reveal about children’s rights?

 

	3.What developmental assumptions of childhood does the Court make? What assumptions does the Court make about a child’s relationship to his community?

 

	4.Given that parents retain an interest in directing their children’s learning, what would be the outcome of a case involving parents teaching their children only German?
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              Pierce v. Society of Sisters
            
268 U.S. 510 (1925)

              Mr. Justice McReynolds delivered the opinion of the Court.
            
These appeals are from decrees, based upon undenied allegations, which granted preliminary orders restraining appellants from threatening or attempting to enforce the Compulsory Education Act adopted November 7, 1922, under the initiative provision of her Constitution by the voters of Oregon. They present the same points of law; there are no controverted questions of fact. Rights said to be guaranteed by the federal Constitution were specially set up, and appropriate prayers asked for their protection.
The challenged Act, effective September 1, 1926, requires every parent, guardian or other person having control or charge or custody of a child between eight and sixteen years to send him “to a public school for the period of time a public school shall be held during the current year” in the district where the child resides; and failure so to do is declared a misdemeanor. There are exemptions not specially important here for children who are not normal, or who have completed the eighth grade, or who reside at considerable distances from any public school, or whose parents or guardians hold special permits from the County Superintendent. The manifest purpose is to compel general attendance at public schools by normal children, between eight and sixteen, who have not completed the eighth grade. And without doubt enforcement of the statute would seriously impair, perhaps destroy, the profitable features of appellees’ business and greatly diminish the value of their property.
Appellee, the Society of Sisters, is an Oregon corporation, organized in 1880, with power to care for orphans, educate and instruct the youth, establish and maintain academies or schools, and acquire necessary real and personal property. …
After setting out the above facts the Society’s bill alleges that the enactment conflicts with the right of parents to choose schools where their children will receive appropriate mental and religious training, the right of the child to influence the parents’ choice of a school, the right of schools and teachers therein to engage in a useful business or profession, and is accordingly repugnant to the Constitution and void. And, further, that unless enforcement of the measure is enjoined the corporation’s business and property will suffer irreparable injury.
…
No answer was interposed in either cause, and after proper notices they were heard by three judges on motions for preliminary injunctions upon the specifically alleged facts. The court ruled that the Fourteenth Amendment guaranteed appellees against the deprivation of their property without due process of law consequent upon the unlawful interference by appellants with the free choice of patrons, present and prospective. It declared the right to conduct schools was property and that parents and guardians, as a part of their liberty, might direct the education of children by selecting reputable teachers and places. Also, that these schools were not unfit or harmful to the public, and that enforcement of the challenged statute would unlawfully deprive them of patronage and thereby destroy their owners’ business and property. Finally, that the threats to enforce the Act would continue to cause irreparable injury; and the suits were not premature.
No question is raised concerning the power of the State reasonably to regulate all schools, to inspect, supervise and examine them, their teachers and pupils; to require that all children of proper age attend some school, that teachers shall be of good moral character and patriotic disposition, that certain studies plainly essential to good citizenship must be taught, and that nothing be taught which is manifestly inimical to the public welfare.
The inevitable practical result of enforcing the Act under consideration would be destruction of appellees’ primary schools, and perhaps all other private primary schools for normal children within the State of Oregon. These parties are engaged in a kind of undertaking not inherently harmful, but long regarded as useful and meritorious. Certainly there is nothing in the present records to indicate that they have failed to discharge their obligations to patrons, students or the State. And there are no peculiar circumstances or present emergencies which demand extraordinary measures relative to primary education.
Under the doctrine of Meyer v. Nebraska we think it entirely plain that the Act of 1922 unreasonably interferes with the liberty of parents and guardians to direct the upbringing and education of children under their control. As often heretofore pointed out, rights guaranteed by the Constitution may not be abridged by legislation which has no reasonable relation to some purpose within the competency of the State. The fundamental theory of liberty upon which all governments in this Union repose excludes any general power of the State to standardize its children by forcing them to accept instruction from public teachers only. The child is not the mere creature of the State; those who nurture him and direct his destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations.
…
The decrees below are Affirmed.

              Notes and Queries
              	1.What does Pierce add to Meyer v. Nebraska? Is it significant for the manner it confirms the liberty of parents? How does it envision that liberty in relation to the state: What would legitimize state intervention in parent-child relationships?

 

	2.Under Pierce, what is the role of schools in fostering child development?

 

	3.The Court notes, in what has become a highly cited sentence, that “[t]he child is not the mere creature of the State; those who nurture him and direct his destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations.” What do you suppose the Court meant by those “additional obligations”?
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              Wisconsin v. Yoder
            
406 U.S. 205 (1972)

              Mr. Chief Justice Burger delivered the opinion of the Court.
            
On petition of the State of Wisconsin, we granted the writ of certiorari in this case to review a decision of the Wisconsin Supreme Court holding that respondents’ convictions of violating the State’s compulsory school-attendance law were invalid under the Free Exercise Clause of the First Amendment to the United States Constitution made applicable to the States by the Fourteenth Amendment. For the reasons hereafter stated we affirm the judgment of the Supreme Court of Wisconsin.
Respondents Jonas Yoder and Wallace Miller are members of the Old Order Amish religion, and respondent Adin Yutzy is a member of the Conservative Amish Mennonite Church. They and their families are residents of Green County, Wisconsin. Wisconsin’s compulsory school-attendance law required them to cause their children to attend public or private school until reaching age 16 but the respondents declined to send their children, ages 14 and 15, to public school after they completed the eighth grade. The children were not enrolled in any private school, or within any recognized exception to the compulsory-attendance law, and they are conceded to be subject to the Wisconsin statute.
On complaint of the school district administrator for the public schools, respondents were charged, tried, and convicted of violating the compulsory -attendance law in Green County Court and were fined the sum of $5 each. Respondents defended on the ground that the application of the compulsory- attendance law violated their rights under the First and Fourteenth Amendments. The trial testimony showed that respondents believed, in accordance with the tenets of Old Order Amish communities generally, that their children’s attendance at high school, public or private, was contrary to the Amish religion and way of life. They believed that by sending their children to high school, they would not only expose themselves to the danger of the censure of the church community, but, as found by the county court, also endanger their own salvation and that of their children. The State stipulated that respondents’ religious beliefs were sincere.
In support of their position, respondents presented as expert witnesses scholars on religion and education whose testimony is uncontradicted. They expressed their opinions on the relationship of the Amish belief concerning school attendance to the more general tenets of their religion, and described the impact that compulsory high school attendance could have on the continued survival of Amish communities as they exist in the United States today. …
Formal high school education beyond the eighth grade is contrary to Amish beliefs, not only because it places Amish children in an environment hostile to Amish beliefs with increasing emphasis on competition in class work and sports and with pressure to conform to the styles, manners, and ways of the peer group, but also because it takes them away from their community, physically and emotionally, during the crucial and formative adolescent period of life. During this period, the children must acquire Amish attitudes favoring manual work and self-reliance and the specific skills needed to perform the adult role of an Amish farmer or housewife. They must learn to enjoy physical labor. Once a child has learned basic reading, writing, and elementary mathematics, these traits, skills, and attitudes admittedly fall within the category of those best learned through example and “doing” rather than in a classroom. And, at this time in life, the Amish child must also grow in his faith and his relationship to the Amish community if he is to be prepared to accept the heavy obligations imposed by adult baptism. In short, high school attendance with teachers who are not of the Amish faith – and may even be hostile to it – interposes a serious barrier to the integration of the Amish child into the Amish religious community. Dr. John Hostetler, one of the experts on Amish society, testified that the modern high school is not equipped, in curriculum or social environment, to impart the values promoted by Amish society.
The Amish do not object to elementary education through the first eight grades as a general proposition because they agree that their children must have basic skills in the “three R’s” in order to read the Bible, to be good farmers and citizens, and to be able to deal with non-Amish people when necessary in the course of daily affairs. They view such a basic education as acceptable because it does not significantly expose their children to worldly values or interfere with their development in the Amish community during the crucial adolescent period. While Amish accept compulsory elementary education generally, wherever possible they have established their own elementary schools in many respects like the small local schools of the past. In the Amish belief higher learning tends to develop values they reject as influences that alienate man from God.
On the basis of such considerations, Dr. Hostetler testified that compulsory high school attendance could not only result in great psychological harm to Amish children, because of the conflicts it would produce, but would also, in his opinion, ultimately result in the destruction of the Old Order Amish church community as it exists in the United States today. The testimony of Dr. Donald A. Erickson, an expert witness on education, also showed that the Amish succeed in preparing their high school age children to be productive members of the Amish community. He described their system of learning through doing the skills directly relevant to their adult roles in the Amish community as “ideal” and perhaps superior to ordinary high school education. The evidence also showed that the Amish have an excellent record as law-abiding and generally self-sufficient members of society.
Although the trial court in its careful findings determined that the Wisconsin compulsory school-attendance law “does interfere with the freedom of the Defendants to act in accordance with their sincere religious belief” it also concluded that the requirement of high school attendance until age 16 was a “reasonable and constitutional” exercise of governmental power, and therefore denied the motion to dismiss the charges. The Wisconsin Circuit Court affirmed the convictions. The Wisconsin Supreme Court, however, sustained respondents’ claim under the Free Exercise Clause of the First Amendment and reversed the convictions. A majority of the court was of the opinion that the State had failed to make an adequate showing that its interest in “establishing and maintaining an educational system overrides the defendants’ right to the free exercise of their religion.”
I
There is no doubt as to the power of a State, having a high responsibility for education of its citizens, to impose reasonable regulations for the control and duration of basic education. Providing public schools ranks at the very apex of the function of a State. … … a State’s interest in universal education, however highly we rank it, is not totally free from a balancing process when it impinges on fundamental rights and interests, such as those specifically protected by the Free Exercise Clause of the First Amendment, and the traditional interest of parents with respect to the religious upbringing of their children so long as they, in the words of Pierce, “prepare [them] for additional obligations.”
It follows that in order for Wisconsin to compel school attendance beyond the eighth grade against a claim that such attendance interferes with the practice of a legitimate religious belief, it must appear either that the State does not deny the free exercise of religious belief by its requirement, or that there is a state interest of sufficient magnitude to override the interest claiming protection under the Free Exercise Clause. …
…
II
We come then to the quality of the claims of the respondents concerning the alleged encroachment of Wisconsin’s compulsory school-attendance statute on their rights and the rights of their children to the free exercise of the religious beliefs they and their forebears have adhered to for almost three centuries. In evaluating those claims we must be careful to determine whether the Amish religious faith and their mode of life are, as they claim, inseparable and interdependent. A way of life, however virtuous and admirable, may not be interposed as a barrier to reasonable state regulation of education if it is based on purely secular considerations; to have the protection of the Religion Clauses, the claims must be rooted in religious belief. Although a determination of what is a “religious” belief or practice entitled to constitutional protection may present a most delicate question, the very concept of ordered liberty precludes allowing every person to make his own standards on matters of conduct in which society as a whole has important interests. …
… [T]he record in this case abundantly supports the claim that the traditional way of life of the Amish is not merely a matter of personal preference, but one of deep religious conviction, shared by an organized group, and intimately related to daily living.
… The respondents freely concede, and indeed assert as an article of faith, that their religious beliefs and what we would today call “life style” have not altered in fundamentals for centuries. Their way of life in a church-oriented community, separated from the outside world and “worldly” influences, their attachment to nature and the soil, is a way inherently simple and uncomplicated, albeit difficult to preserve against the pressure to conform. Their rejection of telephones, automobiles, radios, and television, their mode of dress, of speech, their habits of manual work do indeed set them apart from much of contemporary society; these customs are both symbolic and practical.
…
The impact of the compulsory-attendance law on respondents’ practice of the Amish religion is not only severe, but inescapable, for the Wisconsin law affirmatively compels them, under threat of criminal sanction, to perform acts undeniably at odds with fundamental tenets of their religious beliefs. Nor is the impact of the compulsory-attendance law confined to grave interference with important Amish religious tenets from a subjective point of view. It carries with it precisely the kind of objective danger to the free exercise of religion that the First Amendment was designed to prevent. As the record shows, compulsory school attendance to age 16 for Amish children carries with it a very real threat of undermining the Amish community and religious practice as they exist today; they must either abandon belief and be assimilated into society at large, or be forced to migrate to some other and more tolerant region.
…
III
Neither the findings of the trial court nor the Amish claims as to the nature of their faith are challenged in this Court by the State of Wisconsin. Its position is that the State’s interest in universal compulsory formal secondary education to age 16 is so great that it is paramount to the undisputed claims of respondents that their mode of preparing their youth for Amish life, after the traditional elementary education, is an essential part of their religious belief and practice. Nor does the State undertake to meet the claim that the Amish mode of life and education is inseparable from and a part of the basic tenets of their religion – indeed, as much a part of their religious belief and practices as baptism, the confessional, or a Sabbath may be for others.
…
We turn, then, to the State’s broader contention that its interest in its system of compulsory education is so compelling that even the established religious practices of the Amish must give way. Where fundamental claims of religious freedom are at stake, however, we cannot accept such a sweeping claim; despite its admitted validity in the generality of cases, we must searchingly examine the interests that the State seeks to promote by its requirement for compulsory education to age 16, and the impediment to those objectives that would flow from recognizing the claimed Amish exemption.
The State advances two primary arguments in support of its system of compulsory education. It notes, as Thomas Jefferson pointed out early in our history, that some degree of education is necessary to prepare citizens to participate effectively and intelligently in our open political system if we are to preserve freedom and independence. Further, education prepares individuals to be self-reliant and self-sufficient participants in society. We accept these propositions.
However, the evidence adduced by the Amish in this case is persuasively to the effect that an additional one or two years of formal high school for Amish children in place of their long-established program of informal vocational education would do little to serve those interests. …
…
We must not forget that in the Middle Ages important values of the civilization of the Western World were preserved by members of religious orders who isolated themselves from all worldly influences against great obstacles. There can be no assumption that today’s majority is “right” and the Amish and others like them are “wrong.” A way of life that is odd or even erratic but interferes with no rights or interests of others is not to be condemned because it is different.
The State, however, supports its interest in providing an additional one or two years of compulsory high school education to Amish children because of the possibility that some such children will choose to leave the Amish community, and that if this occurs they will be ill-equipped for life. The State argues that if Amish children leave their church they should not be in the position of making their way in the world without the education available in the one or two additional years the State requires. However, on this record, that argument is highly speculative. There is no specific evidence of the loss of Amish adherents by attrition, nor is there any showing that upon leaving the Amish community Amish children, with their practical agricultural training and habits of industry and self-reliance, would become burdens on society because of educational short-comings. Indeed, this argument of the State appears to rest primarily on the State’s mistaken assumption, already noted, that the Amish do not provide any education for their children beyond the eighth grade, but allow them to grow in “ignorance.” To the contrary, not only do the Amish accept the necessity for formal schooling through the eighth grade level, but continue to provide what has been characterized by the undisputed testimony of expert educators as an “ideal” vocational education for their children in the adolescent years.
There is nothing in this record to suggest that the Amish qualities of reliability, self-reliance, and dedication to work would fail to find ready markets in today’s society. …
Insofar as the State’s claim rests on the view that a brief additional period of formal education is imperative to enable the Amish to participate effectively and intelligently in our democratic process, it must fall. The Amish alternative to formal secondary school education has enabled them to function effectively in their day-to-day life under self-imposed limitations on relations with the world, and to survive and prosper in contemporary society as a separate, sharply identifiable and highly self-sufficient community for more than 200 years in this country. In itself this is strong evidence that they are capable of fulfilling the social and political responsibilities of citizenship without compelled attendance beyond the eighth grade at the price of jeopardizing their free exercise of religious belief. …
…
We should also note that compulsory education and child labor laws find their historical origin in common humanitarian instincts, and that the age limits of both laws have been coordinated to achieve their related objectives. In the context of this case, such considerations, if anything, support rather than detract from respondents’ position. …
The requirement of compulsory schooling to age 16 must therefore be viewed as aimed not merely at providing educational opportunities for children, but as an alternative to the equally undesirable consequence of unhealthful child labor displacing adult workers, or, on the other hand, forced idleness. The two kinds of statutes – compulsory school attendance and child labor laws – tend to keep children of certain ages off the labor market and in school; this regimen in turn provides opportunity to prepare for a livelihood of a higher order than that which children could pursue without education and protects their health in adolescence.
In these terms, Wisconsin’s interest in compelling the school attendance of Amish children to age 16 emerges as somewhat less substantial than requiring such attendance for children generally. For, while agricultural employment is not totally outside the legitimate concerns of the child labor laws, employment of children under parental guidance and on the family farm from age 14 to age 16 is an ancient tradition that lies at the periphery of the objectives of such laws. There is no intimation that the Amish employment of their children on family farms is in any way deleterious to their health or that Amish parents exploit children at tender years. Any such inference would be contrary to the record before us. Moreover, employment of Amish children on the family farm does not present the undesirable economic aspects of eliminating jobs that might otherwise be held by adults.
IV
Finally, the State, on authority of Prince v. Massachusetts, argues that a decision exempting Amish children from the State’s requirement fails to recognize the substantive right of the Amish child to a secondary education, and fails to give due regard to the power of the State as parens patriae to extend the benefit of secondary education to children regardless of the wishes of their parents. Taken at its broadest sweep, the Court’s language in Prince, might be read to give support to the State’s position. However, the Court was not confronted in Prince with a situation comparable to that of the Amish as revealed in this record… …
This case, of course, is not one in which any harm to the physical or mental health of the child or to the public safety, peace, order, or welfare has been demonstrated or may be properly inferred. The record is to the contrary, and any reliance on that theory would find no support in the evidence.
Contrary to the suggestion of the dissenting opinion of Mr. Justice Douglas, our holding today in no degree depends on the assertion of the religious interest of the child as contrasted with that of the parents. It is the parents who are subject to prosecution here for failing to cause their children to attend school, and it is their right of free exercise, not that of their children, that must determine Wisconsin’s power to impose criminal penalties on the parent. The dissent argues that a child who expresses a desire to attend public high school in conflict with the wishes of his parents should not be prevented from doing so. There is no reason for the Court to consider that point since it is not an issue in the case. The children are not parties to this litigation. The State has at no point tried this case on the theory that respondents were preventing their children from attending school against their expressed desires, and indeed the record is to the contrary. The State’s position from the outset has been that it is empowered to apply its compulsory-attendance law to Amish parents in the same manner as to other parents – that is, without regard to the wishes of the child. That is the claim we reject today.
…
The State’s argument proceeds without reliance on any actual conflict between the wishes of parents and children. It appears to rest on the potential that exemption of Amish parents from the requirements of the compulsory-education law might allow some parents to act contrary to the best interests of their children by foreclosing their opportunity to make an intelligent choice between the Amish way of life and that of the outside world. The same argument could, of course, be made with respect to all church schools short of college. There is nothing in the record or in the ordinary course of human experience to suggest that non-Amish parents generally consult with children of ages 14-16 if they are placed in a church school of the parents’ faith.
Indeed it seems clear that if the State is empowered, as parens patriae, to “save” a child from himself or his Amish parents by requiring an additional two years of compulsory formal high school education, the State will in large measure influence, if not determine, the religious future of the child. Even more markedly than in Prince, therefore, this case involves the fundamental interest of parents, as contrasted with that of the State, to guide the religious future and education of their children. The history and culture of Western civilization reflect a strong tradition of parental concern for the nurture and upbringing of their children. …
…
… The record strongly indicates that accommodating the religious objections of the Amish by forgoing one, or at most two, additional years of compulsory education will not impair the physical or mental health of the child, or result in an inability to be self-supporting or to discharge the duties and responsibilities of citizenship, or in any other way materially detract from the welfare of society.
In the face of our consistent emphasis on the central values underlying the Religion Clauses in our constitutional scheme of government, we cannot accept a parens patriae claim of such all-encompassing scope and with such sweeping potential for broad and unforeseeable application as that urged by the State.
V
For the reasons stated we hold, with the Supreme Court of Wisconsin, that the First and Fourteenth Amendments prevent the State from compelling respondents to cause their children to attend formal high school to age 16. …
Affirmed.

              Mr. Justice Stewart, with whom Mr. Justice Brennan joins, concurring.
            
This case involves the constitutionality of imposing criminal punishment upon Amish parents for their religiously based refusal to compel their children to attend public high schools. Wisconsin has sought to brand these parents as criminals for following their religious beliefs, and the Court today rightly holds that Wisconsin cannot constitutionally do so.
This case in no way involves any questions regarding the right of the children of Amish parents to attend public high schools, or any other institutions of learning, if they wish to do so. As the Court points out, there is no suggestion whatever in the record that the religious beliefs of the children here concerned differ in any way from those of their parents. Only one of the children testified. The last two questions and answers on her cross-examination accurately sum up her testimony:
Q. So I take it then, Frieda, the only reason you are not going to school, and did not go to school since last September, is because of your religion?
A. Yes.
Q. That is the only reason?
A. Yes.
It is clear to me, therefore, that this record simply does not present the interesting and important issue discussed in Part II of the dissenting opinion of Mr. Justice Douglas. With this observation, I join the opinion and the judgment of the Court.

              Mr. Justice White, with whom Mr. Justice Brennan and Mr. Justice Stewart join, concurring.
            
…
… I join the Court because the sincerity of the Amish religious policy here is uncontested, because the potentially adverse impact of the state requirement is great, and because the State’s valid interest in education has already been largely satisfied by the eight years the children have already spent in school.

              Mr. Justice Douglas, dissenting in part.
            
I
I agree with the Court that the religious scruples of the Amish are opposed to the education of their children beyond the grade schools, yet I disagree with the Court’s conclusion that the matter is within the dispensation of parents alone. …
…
Religion is an individual experience. It is not necessary, nor even appropriate, for every Amish child to express his views on the subject in a prosecution of a single adult. Crucial, however, are the views of the child whose parent is the subject of the suit. Frieda Yoder has in fact testified that her own religious views are opposed to high-school education. I therefore join the judgment of the Court as to respondent Jonas Yoder. But Frieda Yoder’s views may not be those of Vernon Yutzy or Barbara Miller. I must dissent, therefore, as to respondents Adin Yutzy and Wallace Miller as their motion to dismiss also raised the question of their children’s religious liberty.
II
This issue has never been squarely presented before today. Our opinions are full of talk about the power of the parents over the child’s education. And we have in the past analyzed similar conflicts between parent and State with little regard for the views of the child. Recent cases, however, have clearly held that the children themselves have constitutionally protectable interests.
These children are “persons” within the meaning of the Bill of Rights. We have so held over and over again. …
On this important and vital matter of education, I think the children should be entitled to be heard. While the parents, absent dissent, normally speak for the entire family, the education of the child is a matter on which the child will often have decided views. He may want to be a pianist or an astronaut or an oceanographer. To do so he will have to break from the Amish tradition.
It is the future of the student, not the future of the parents, that is imperiled by today’s decision. If a parent keeps his child out of school beyond the grade school, then the child will be forever barred from entry into the new and amazing world of diversity that we have today. The child may decide that is the preferred course, or he may rebel. It is the student’s judgment, not his parents’, that is essential if we are to give full meaning to what we have said about the Bill of Rights and of the right of students to be masters of their own destiny. If he is harnessed to the Amish way of life by those in authority over him and if his education is truncated, his entire life may be stunted and deformed. The child, therefore, should be given an opportunity to be heard before the State gives the exemption which we honor today.
The views of the two children in question were not canvassed by the Wisconsin courts. The matter should be explicitly reserved so that new hearings can be held on remand of the case.
III
I think the emphasis of the Court on the “law and order” record of this Amish group of people is quite irrelevant. A religion is a religion irrespective of what the misdemeanor or felony records of its members might be. I am not at all sure how the Catholics, Episcopalians, the Baptists, Jehovah’s Witnesses, the Unitarians, and my own Presbyterians would make out if subjected to such a test. It is, of course, true that if a group or society was organized to perpetuate crime and if that is its motive, we would have rather startling problems akin to those that were raised when some years back a particular sect was challenged here as operating on a fraudulent basis. But no such factors are present here, and the Amish, whether with a high or low criminal record, certainly qualify by all historic standards as a religion within the meaning of the First Amendment
.

              Notes and Queries
              	1.What parental, child, and state interests does education serve?

 

	2.Does Yoder compromise the state’s interest in an educated citizenry capable of democratic participation?

 

	3.How do you distinguish Yoder from situations in which a parent could be deemed neglectful if he exploited their child’s labor and earning power rather than sending him to school?

 

	4.Suppose Justice Douglas prevailed. What should be the outcome of a case where significant differences of opinion existed between parent and child? Did the Court allow parents to pre-empt their children’s worldviews?

 

	5.Do Justices Stewart and Brennan really address the dissent’s claim?

 

	6.How would you distinguish Yoder from Prince in terms of the impact of parental religious freedom on children?

 




            
________________________

              Prince v. Massachusetts
            
321 U.S. 158 (1944)

              Mr. Justice Newmark delivered the opinion of the Court.
            
The case brings for review another episode in the conflict between Jehovah’s Witnesses and state authority. This time Sarah Prince appeals from convictions for violating Massachusetts’ child labor laws, by acts said to be a rightful exercise of her religious convictions.
When the offenses were committed she was the aunt and custodian of Betty M. Simmons, a girl nine years of age. Originally there were three separate complaints. They were, shortly, for (1) refusal to disclose Betty’s identity and age to a public officer whose duty was to enforce the statutes; (2) furnishing her with magazines, knowing she was to sell them unlawfully, that is, on the street; and (3) as Betty’s custodian, permitting her to work contrary to law. The Supreme Judicial Court reversed the conviction under the first complaint on state grounds; but sustained the judgments founded on the other two. They present the only questions for our decision. These are whether [the statute], as applied, contravene the Fourteenth Amendment by denying or abridging appellant’s freedom of religion and by denying to her the equal protection of the laws.
…
The story told by the evidence has become familiar. It hardly needs repeating, except to give setting to the variations introduced through the part played by a child of tender years. Mrs. Prince, living in Brockton, is the mother of two young sons. She also has legal custody of Betty Simmons, who lives with them. The children too are Jehovah’s Witnesses and both Mrs. Prince and Betty testified they were ordained ministers. The former was accustomed to go each week on the streets of Brockton to distribute “Watchtower” and “Consolation,” according to the usual plan. She had permitted the children to engage in this activity previously, and had been warned against doing so by the school attendance officer, Mr. Perkins. But, until December 18, 1941, she generally did not take them with her at night.
That evening, as Mrs. Prince was preparing to leave her home, the children asked to go. She at first refused. Childlike, they resorted to tears; and, motherlike, she yielded. Arriving downtown, Mrs. Prince permitted the children “to engage in the preaching work with her upon the sidewalks.” That is, with specific reference to Betty, she and Mrs. Prince took positions about twenty feet apart near a street intersection. Betty held up in her hand, for passersby to see, copies of “Watch Tower” and “Consolation.” From her shoulder hung the usual canvas magazine bag, on which was printed: “Watchtower and Consolation 5 cents per copy.” No one accepted a copy from Betty that evening and she received no money. Nor did her aunt. But on other occasions, Betty had received funds and given out copies.
Mrs. Prince and Betty remained until 8:45 p. m. A few minutes before this, Mr. Perkins approached Mrs. Prince. A discussion ensued. He inquired and she refused to give Betty’s name. However, she stated the child attended the Shaw School. Mr. Perkins referred to his previous warnings and said he would allow five minutes for them to get off the street. Mrs. Prince admitted she supplied Betty with the magazines and said, “Neither you nor anybody else can stop me … This child is exercising her God-given right and her constitutional right to preach the gospel, and no creature has a right to interfere with God’s commands.” However, Mrs. Prince and Betty departed. She remarked as she went, “I’m not going through this anymore. We’ve been through it time and time again. I’m going home and put the little girl to bed.” It may be added that testimony, by Betty, her aunt and others, was offered at the trials, and was excluded, to show that Betty believed it was her religious duty to perform this work and failure would bring condemnation “to everlasting destruction at Armageddon.”
As the case reaches us, the questions are no longer open whether what the child did was a “sale” or an “offer to sell” … or was “work” … …
The only question remaining therefore is whether, as construed and applied, the statute is valid. Upon this the court said: “We think that freedom of the press and of religion is subject to incidental regulation to the slight degree involved in the prohibition of the selling of religious literature in streets and public places by boys under twelve and girls under eighteen, and in the further statutory provisions herein considered, which have been adopted as means of enforcing that prohibition.”
Appellant does not stand on freedom of the press. Regarding it as secular, she concedes it may be restricted as Massachusetts has done. Hence, she rests squarely on freedom of religion under the First Amendment, applied by the Fourteenth to the states. She buttresses this foundation, however, with a claim of parental right as secured by the due process clause of the latter Amendment. These guaranties, she thinks, guard alike herself and the child in what they have done. Thus, two claimed liberties are at stake. One is the parent’s, to bring up the child in the way he should go, which for appellant means to teach him the tenets and the practices of their faith. The other freedom is the child’s, to observe these; and among them is “to preach the gospel … by public distribution” of “Watchtower” and “Consolation,” in conformity with the scripture: “A little child shall lead them.”
If by this position appellant seeks for freedom of conscience a broader protection than for freedom of the mind, it may be doubted that any of the great liberties insured by the First Article can be given higher place than the others. All have preferred position in our basic scheme. All are interwoven there together. Differences there are, in them and in the modes appropriate for their exercise. But they have unity in the charter’s prime place because they have unity in their human sources and functionings. Heart and mind are not identical. Intuitive faith and reasoned judgment are not the same. Spirit is not always thought. But in the everyday business of living, secular or otherwise, these variant aspects of personality find inseparable expression in a thousand ways. They cannot be altogether parted in law more than in life.
To make accommodation between these freedoms and an exercise of state authority always is delicate. It hardly could be more so than in such a clash as this case presents. On one side is the obviously earnest claim for freedom of conscience and religious practice. With it is allied the parent’s claim to authority in her own household and in the rearing of her children. The parent’s conflict with the state over control of the child and his training is serious enough when only secular matters are concerned. It becomes the more so when an element of religious conviction enters. Against these sacred private interests, basic in a democracy, stand the interests of society to protect the welfare of children, and the state’s assertion of authority to that end, made here in a manner conceded valid if only secular things were involved. The last is no mere corporate concern of official authority. It is the interest of youth itself, and of the whole community, that children be both safeguarded from abuses and given opportunities for growth into free and independent well-developed men and citizens. Between contrary pulls of such weight, the safest and most objective recourse is to the lines already marked out, not precisely but for guides, in narrowing the no man’s land where this battle has gone on.
The rights of children to exercise their religion, and of parents to give them religious training and to encourage them in the practice of religious belief, as against preponderant sentiment and assertion of state power voicing it, have had recognition here… Previously in Pierce v. Society of Sisters this Court had sustained the parent’s authority to provide religious with secular schooling, and the child’s right to receive it, as against the state’s requirement of attendance at public schools. And in Meyer v. Nebraska, children’s rights to receive teaching in languages other than the nation’s common tongue were guarded against the state’s encroachment. It is cardinal with us that the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder. And it is in recognition of this that these decisions have respected the private realm of family life which the state cannot enter.
But the family itself is not beyond regulation in the public interest, as against a claim of religious liberty. And neither rights of religion nor rights of parenthood are beyond limitation. Acting to guard the general interest in youth’s well being, the state as parens patriae may restrict the parent’s control by requiring school attendance, regulating or prohibiting the child’s labor and in many other ways. Its authority is not nullified merely because the parent grounds his claim to control the child’s course of conduct on religion or conscience. Thus, he cannot claim freedom from compulsory vaccination for the child more than for himself on religious grounds. The right to practice religion freely does not include liberty to expose the community or the child to communicable disease or the latter to ill health or death. The catalogue need not be lengthened. It is sufficient to show what indeed appellant hardly disputes, that the state has a wide range of power for limiting parental freedom and authority in things affecting the child’s welfare; and that this includes, to some extent, matters of conscience and religious conviction.
But it is said the state cannot do so here. This, first, because when state action impinges upon a claimed religious freedom, it must fall unless shown to be necessary for or conducive to the child’s protection against some clear and present danger and, it is added, there was no such showing here. The child’s presence on the street, with her guardian, distributing or offering to distribute the magazines, it is urged, was in no way harmful to her, nor in any event more so than the presence of many other children at the same time and place, engaged in shopping and other activities not prohibited. Accordingly, in view of the preferred position the freedoms of the First Article occupy, the statute in its present application must fall. It cannot be sustained by any presumption of validity. And, finally, it is said, the statute is, as to children, an absolute prohibition, not merely a reasonable regulation, of the denounced activity.
Concededly a statute or ordinance identical in terms with except that it is applicable to adults or all persons generally, would be invalid. But the mere fact a state could not wholly prohibit this form of adult activity, whether characterized locally as a “sale” or otherwise, does not mean it cannot do so for children. Such a conclusion granted would mean that a state could impose no greater limitation upon child labor than upon adult labor. Or, if an adult were free to enter dance halls, saloons, and disreputable places generally, in order to discharge his conceived religious duty to admonish or dissuade persons from frequenting such places, so would be a child with similar convictions and objectives, if not alone then in the parent’s company, against the state’s command.
The state’s authority over children’s activities is broader than over like actions of adults. This is peculiarly true of public activities and in matters of employment. A democratic society rests, for its continuance, upon the healthy, well-rounded growth of young people into full maturity as citizens, with all that implies. It may secure this against impeding restraints and dangers within a broad range of selection. Among evils most appropriate for such action are the crippling effects of child employment, more especially in public places, and the possible harms arising from other activities subject to all the diverse influences of the street. It is too late now to doubt that legislation appropriately designed to reach such evils is within the state’s police power, whether against the parent’s claim to control of the child or one that religious scruples dictate contrary action.
It is true children have rights, in common with older people, in the primary use of highways. But even in such use streets afford dangers for them not affecting adults. And in other uses, whether in work or in other things, this difference may be magnified. This is so not only when children are unaccompanied but certainly to some extent when they are with their parents. What may be wholly permissible for adults therefore may not be so for children, either with or without their parents’ presence.
Street preaching, whether oral or by handing out literature, is not the primary use of the highway, even for adults. While for them it cannot be wholly prohibited, it can be regulated within reasonable limits in accommodation to the primary and other incidental uses. But, for obvious reasons, notwithstanding appellant’s contrary view, the validity of such a prohibition applied to children not accompanied by an older person hardly would seem open to question. The case reduces itself therefore to the question whether the presence of the child’s guardian puts a limit to the state’s power. That fact may lessen the likelihood that some evils the legislation seeks to avert will occur. But it cannot forestall all of them. The zealous though lawful exercise of the right to engage in propagandizing the community, whether in religious, political or other matters, may and at times does create situations difficult enough for adults to cope with and wholly inappropriate for children, especially of tender years, to face. Other harmful possibilities could be stated, of emotional excitement and psychological or physical injury. Parents may be free to become martyrs themselves. But it does not follow they are free, in identical circumstances, to make martyrs of their children before they have reached the age of full and legal discretion when they can make that choice for themselves. Massachusetts has determined that an absolute prohibition, though one limited to streets and public places and to the incidental uses proscribed, is necessary to accomplish its legitimate objectives. Its power to attain them is broad enough to reach these peripheral instances in which the parent’s supervision may reduce but cannot eliminate entirely the ill effects of the prohibited conduct. We think that with reference to the public proclaiming of religion, upon the streets and in other similar public places, the power of the state to control the conduct of children reaches beyond the scope of its authority over adults, as is true in the case of other freedoms, and the rightful boundary of its power has not been crossed in this case.
In so ruling we dispose also of appellant’s argument founded upon denial of equal protection. It falls with that based on denial of religious freedom, since in this instance the one is but another phrasing of the other. Shortly, the contention is that the street, for Jehovah’s Witnesses and their children, is their church, since their conviction makes it so; and to deny them access to it for religious purposes as was done here has the same effect as excluding altar boys, youthful choristers, and other children from the edifices in which they practice their religious beliefs and worship. The argument hardly needs more than statement, after what has been said, to refute it. However Jehovah’s Witnesses may conceive them, the public highways have not become their religious property merely by their assertion. And there is no denial of equal protection in excluding their children from doing there what no other children may do.
Our ruling does not extend beyond the facts the case presents. We neither lay the foundation “for any [that is, every] state intervention in the indoctrination and participation of children in religion” which may be done “in the name of their health and welfare” nor give warrant for “every limitation on their religious training and activities.” The religious training and indoctrination of children may be accomplished in many ways, some of which, as we have noted, have received constitutional protection through decisions of this Court. These and all others except the public proclaiming of religion on the streets, if this may be taken as either training or indoctrination of the proclaimer, remain unaffected by the decision.
The judgment is
Affirmed.

              Mr. Justice Jackson, joined by Mr. Justice Roberts and Mr. Justice Frankfurter, concurring.
            
The novel feature of this decision is this: the Court holds that a state may apply child labor laws to restrict or prohibit an activity of which, as recently as last term, it held: “This form of religious activity occupies the same high estate under the First Amendment as do worship in the churches and preaching from the pulpits. It has the same claim to protection as the more orthodox and conventional exercises of religion.” …
It is difficult for me to believe that going upon the streets to accost the public is the same thing for application of public law as withdrawing to a private structure for religious worship. But if worship in the churches and the activity of Jehovah’s Witnesses on the streets “occupy the same high estate” and have the “same claim to protection” it would seem that child labor laws may be applied to both if to either. … a foundation is laid for any state intervention in the indoctrination and participation of children in religion, provided it is done in the name of their health or welfare. …
My own view may be shortly put: I think the limits begin to operate whenever activities begin to affect or collide with liberties of others or of the public. Religious activities which concern only members of the faith are and ought to be free – as nearly absolutely free as anything can be. But beyond these, many religious denominations or sects engage in collateral and secular activities intended to obtain means from unbelievers to sustain the worshippers and their leaders. They raise money, not merely by passing the plate to those who voluntarily attend services or by contributions by their own people, but by solicitations and drives addressed to the public by holding public dinners and entertainments, by various kinds of sales and Bingo games and lotteries. All such money-raising activities on a public scale are, I think, Caesar’s affairs and may be regulated by the state so long as it does not discriminate against one because he is doing them for a religious purpose, and the regulation is not arbitrary and capricious, in violation of other provisions of the Constitution.
The Court … now draws a line based on age that cuts across both true exercise of religion and auxiliary secular activities. I think this is not a correct principle for defining the activities immune from regulation on grounds of religion. … I have no alternative but to dissent from the grounds of affirmance of a judgment which I think was rightly decided, and upon right grounds, by the Supreme Judicial Court of Massachusetts.

              Mr. Justice Murphy dissenting.
            
This attempt by the state of Massachusetts to prohibit a child from exercising her constitutional right to practice her religion on the public streets cannot, in my opinion, be sustained.
The record makes clear the basic fact that Betty Simmons, the nine-year-old child in question, was engaged in a genuine religious, rather than commercial, activity. She was a member of Jehovah’s Witnesses and had been taught the tenets of that sect by her guardian, the appellant. Such tenets included the duty of publicly distributing religious tracts on the street and from door to door. Pursuant to this religious duty and in the company of the appellant, Betty Simmons on the night of December 18, 1941, was standing on a public street corner and offering to distribute Jehovah’s Witness literature to passersby. There was no expectation of pecuniary profit to herself or to appellant. It is undisputed, furthermore, that she did this of her own desire and with appellant’s consent. She testified that she was motivated by her love of the Lord and that He commanded her to distribute this literature; this was, she declared, her way of worshipping God. She was occupied, in other words, in “an age-old form of missionary evangelism” with a purpose “as evangelical as the revival meeting.”
Religious training and activity, whether performed by adult or child, are protected by the Fourteenth Amendment against interference by state action, except insofar as they violate reasonable regulations adopted for the protection of the public health, morals and welfare. Our problem here is whether a state, under the guise of enforcing its child labor laws, can lawfully prohibit girls under the age of eighteen and boys under the age of twelve from practicing their religious faith insofar as it involves the distribution or sale of religious tracts on the public streets. No question of freedom of speech or freedom of press is present and we are not called upon to determine the permissible restraints on those rights. Nor are any truancy or curfew restrictions in issue. The statutes in question prohibit all children within the specified age limits from selling or offering to sell “any newspapers, magazines, periodicals or any other articles of merchandise of any description … in any street or public place.” Criminal sanctions are imposed on the parents and guardians who compel or permit minors in their control to engage in the prohibited transactions. The state court has construed these statutes to cover the activities here involved, thereby imposing an indirect restraint through the parents and guardians on the free exercise by minors of their religious beliefs. This indirect restraint is no less effective than a direct one. A square conflict between the constitutional guarantee of religious freedom and the state’s legitimate interest in protecting the welfare of its children is thus presented.
…
In dealing with the validity of statutes which directly or indirectly infringe religious freedom and the right of parents to encourage their children in the practice of a religious belief, we are not aided by any strong presumption of the constitutionality of such legislation. On the contrary, the human freedoms enumerated in the First Amendment and carried over into the Fourteenth Amendment are to be presumed to be invulnerable and any attempt to sweep away those freedoms is prima facie invalid. It follows that any restriction or prohibition must be justified by those who deny that the freedoms have been unlawfully invaded. The burden was therefore on the state of Massachusetts to prove the reasonableness and necessity of prohibiting children from engaging in religious activity of the type involved in this case.
The burden in this instance, however, is not met by vague references to the reasonableness underlying child labor legislation in general. The great interest of the state in shielding minors from the evil vicissitudes of early life does not warrant every limitation on their religious training and activities. The reasonableness that justifies the prohibition of the ordinary distribution of literature in the public streets by children is not necessarily the reasonableness that justifies such a drastic restriction when the distribution is part of their religious faith. If the right of a child to practice its religion in that manner is to be forbidden by constitutional means, there must be convincing proof that such a practice constitutes a grave and immediate danger to the state or to the health, morals or welfare of the child. The vital freedom of religion, which is “of the very essence of a scheme of ordered liberty,” cannot be erased by slender references to the state’s power to restrict the more secular activities of children.
The state, in my opinion, has completely failed to sustain its burden of proving the existence of any grave or immediate danger to any interest which it may lawfully protect. There is no proof that Betty Simmons’ mode of worship constituted a serious menace to the public. It was carried on in an orderly, lawful manner at a public street corner. And “one who is rightfully on a street which the state has left open to the public carries with him there as elsewhere the constitutional right to express his views in an orderly fashion. This right extends to the communication of ideas by handbills and literature as well as by the spoken word.” The sidewalk, no less than the cathedral or the evangelist’s tent, is a proper place, under the Constitution, for the orderly worship of God. Such use of the streets is as necessary to the Jehovah’s Witnesses, the Salvation Army and others who practice religion without benefit of conventional shelters as is the use of the streets for purposes of passage.
It is claimed, however, that such activity was likely to affect adversely the health, morals, and welfare of the child. Reference is made in the majority opinion to “the crippling effects of child employment, more especially in public places, and the possible harms arising from other activities subject to all the diverse influences of the street.” To the extent that they flow from participation in ordinary commercial activities, these harms are irrelevant to this case. And the bare possibility that such harms might emanate from distribution of religious literature is not, standing alone, sufficient justification for restricting freedom of conscience and religion. Nor can parents or guardians be subjected to criminal liability because of vague possibilities that their religious teachings might cause injury to the child. The evils must be grave, immediate, substantial. Yet there is not the slightest indication in this record, or in sources subject to judicial notice, that children engaged in distributing literature pursuant to their religious beliefs have been or are likely to be subject to any of the harmful “diverse influences of the street.” Indeed, if probabilities are to be indulged in, the likelihood is that children engaged in serious religious endeavor are immune from such influences. Gambling, truancy, irregular eating and sleeping habits, and the more serious vices are not consistent with the high moral character ordinarily displayed by children fulfilling religious obligations. Moreover, Jehovah’s Witness children invariably make their distributions in groups subject at all times to adult or parental control, as was done in this case. The dangers are thus exceedingly remote, to say the least. And the fact that the zealous exercise of the right to propagandize the community may result in violent or disorderly situations difficult for children to face is no excuse for prohibiting the exercise of that right.
No chapter in human history has been so largely written in terms of persecution and intolerance as the one dealing with religious freedom. From ancient times to the present day, the ingenuity of man has known no limits in its ability to forge weapons of oppression for use against those who dare to express or practice unorthodox religious beliefs. And the Jehovah’s Witnesses are living proof of the fact that even in this nation, conceived as it was in the ideals of freedom, the right to practice religion in unconventional ways is still far from secure. Theirs is a militant and unpopular faith, pursued with a fanatical zeal. They have suffered brutal beatings; their property has been destroyed; they have been harassed at every turn by the resurrection and enforcement of little used ordinances and statutes. To them, along with other present-day religious minorities, befalls the burden of testing our devotion to the ideals and constitutional guarantees of religious freedom. We should therefore hesitate before approving the application of a statute that might be used as another instrument of oppression. Religious freedom is too sacred a right to be restricted or prohibited in any degree without convincing proof that a legitimate interest of the state is in grave danger.

              Notes and Queries
            

              	1.Which opinion evinces greater respect for children’s rights
? Nine-year-old Simmons is an ordained minister, as are all members of her congregation. Should she receive direct First Amendment
 protection? What does the manner the Court frames her rights tell us about the rights of children? Does the Court grant children rights in disputes with their parents? The Court no longer doubts that children have rights. The major concern now involves the extent to which children’s own individual interests may prevail over parental opposition and the extent to which children should control their rights (or have a parent or other adult control them). What do Prince’s lessons tell us about how to address these issues?

 

	2.Are you persuaded that the activities of Mrs. Prince were the type contemplated as problematic by child labor and solicitation laws? Assuming the state has an interest in enacting child labor laws, how are those affected by the facts presented in Prince. If the goal is to protect children, was the child not protected enough by Mrs. Prince? The Court evinces concern about child labor in public places; is that concern legitimate? Is it legitimate in this case? Should we be more concerned about child labor in families or places more hidden from public view?

 

	3.Justice Newmark quotes from a prior case to note that:It is cardinal with us that the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder. And it is in recognition of this that these decisions have respected the private realm of family life which the state cannot enter.



What is it that the state cannot supply? Does he refer to moral standards? If so, then what is the role of law and why is the state interfering?

 

	4.Justice Murphy’s dissent would find that the real issue is not the reasonableness of the statute but the need to have “convincing proof that such a practice constitutes a grave and immediate danger to the state or to the health, morals or welfare of the child.” Whose rights do you suppose such a rule would really protect?

 




            
________________________

              Troxel v. Granville
            
530 U.S. 57 (2000)

              Justice O’Connor announced the judgment of the Court and delivered an opinion, in which The Chief Justice, Justice Ginsburg, and Justice Breyer join.
            
Section 26.10.160(3) of the Revised Code of Washington permits “any person” to petition a superior court for visitation rights “at any time,” and authorizes that court to grant such visitation rights whenever “visitation may serve the best interest of the child.” Petitioners Jenifer and Gary Troxel petitioned a Washington Superior Court for the right to visit their grandchildren, Isabelle and Natalie Troxel. Respondent Tommie Granville, the mother of Isabelle and Natalie, opposed the petition. The case ultimately reached the Washington Supreme Court, which held that § 26.10.160(3) unconstitutionally interferes with the fundamental right of parents to rear their children.
I
Tommie Granville and Brad Troxel shared a relationship that ended in June 1991. The two never married, but they had two daughters, Isabelle and Natalie. Jenifer and Gary Troxel are Brad’s parents, and thus the paternal grandparents of Isabelle and Natalie. After Tommie and Brad separated in 1991, Brad lived with his parents and regularly brought his daughters to his parents’ home for weekend visitation. Brad committed suicide in May 1993. Although the Troxels at first continued to see Isabelle and Natalie on a regular basis after their son’s death, Tommie Granville informed the Troxels in October 1993 that she wished to limit their visitation with her daughters to one short visit per month.
In December 1993, the Troxels commenced the present action by filing, in the Washington Superior Court for Skagit County, a petition to obtain visitation rights with Isabelle and Natalie. The Troxels filed their petition under two Washington statutes. Only the latter statute is at issue in this case. Section 26.10.160(3) provides: “Any person may petition the court for visitation rights at any time including, but not limited to, custody proceedings. The court may order visitation rights for any person when visitation may serve the best interest of the child whether or not there has been any change of circumstances.” At trial, the Troxels requested two weekends of overnight visitation per month and two weeks of visitation each summer. Granville did not oppose visitation altogether, but instead asked the court to order one day of visitation per month with no overnight stay. In 1995, the Superior Court issued an oral ruling and entered a visitation decree ordering visitation one weekend per month, one week during the summer, and four hours on both of the petitioning grandparents’ birthdays.
Granville appealed, during which time she married Kelly Wynn. Before addressing the merits of Granville’s appeal, the Washington Court of Appeals remanded the case to the Superior Court for entry of written findings of fact and conclusions of law. On remand, the Superior Court found that visitation was in Isabelle and Natalie’s best interests:The Petitioners [the Troxels] are part of a large, central, loving family, all located in this area, and the Petitioners can provide opportunities for the children in the areas of cousins and music.
… The court took into consideration all factors regarding the best interest of the children and considered all the testimony before it. The children would be benefitted from spending quality time with the Petitioners, provided that that time is balanced with time with the childrens’ [sic] nuclear family. The court finds that the childrens’ [sic] best interests are served by spending time with their mother and stepfather’s other six children.



Approximately nine months after the Superior Court entered its order on remand, Granville’s husband formally adopted Isabelle and Natalie.
The Washington Court of Appeals reversed the lower court’s visitation order and dismissed the Troxels’ petition for visitation, holding that nonparents lack standing to seek visitation under § 26.10.160(3) unless a custody action is pending. In the Court of Appeals’ view, that limitation on nonparental visitation actions was “consistent with the constitutional restrictions on state interference with parents’ fundamental liberty interest in the care, custody, and management of their children.” Having resolved the case on the statutory ground, however, the Court of Appeals did not expressly pass on Granville’s constitutional challenge to the visitation statute.
The Washington Supreme Court granted the Troxels’ petition for review and … affirmed. … The Washington Supreme Court nevertheless agreed with the Court of Appeals’ ultimate conclusion that the Troxels could not obtain visitation of Isabelle and Natalie pursuant to § 26.10.160(3). The court rested its decision on the Federal Constitution, holding that § 26.10.160(3) unconstitutionally infringes on the fundamental right of parents to rear their children. In the court’s view, there were at least two problems with the nonparental visitation statute. First, according to the Washington Supreme Court, the Constitution permits a State to interfere with the right of parents to rear their children only to prevent harm or potential harm to a child. Section 26.10.160(3) fails that standard because it requires no threshold showing of harm. Second, by allowing “‘any person’ to petition for forced visitation of a child at ‘any time’ with the only requirement being that the visitation serve the best interest of the child,” the Washington visitation statute sweeps too broadly. “It is not within the province of the state to make significant decisions concerning the custody of children merely because it could make a ‘better’ decision.” The Washington Supreme Court held that “parents have a right to limit visitation of their children with third persons,” and that between parents and judges, “the parents should be the ones to choose whether to expose their children to certain people or ideas.”…
We granted certiorari and now affirm the judgment.
II
The demographic changes of the past century make it difficult to speak of an average American family. The composition of families varies greatly from household to household. While many children may have two married parents and grandparents who visit regularly, many other children are raised in single-parent households. …
The nationwide enactment of nonparental visitation statutes is assuredly due, in some part, to the States’ recognition of these changing realities of the American family. Because grandparents and other relatives undertake duties of a parental nature in many households, States have sought to ensure the welfare of the children therein by protecting the relationships those children form with such third parties. The States’ nonparental visitation statutes are further supported by a recognition, which varies from State to State, that children should have the opportunity to benefit from relationships with statutorily specified persons, for example, their grandparents. The extension of statutory rights in this area to persons other than a child’s parents, however, comes with an obvious cost. For example, the State’s recognition of an independent third-party interest in a child can place a substantial burden on the traditional parent-child relationship. …
The Fourteenth Amendment provides that no State shall “deprive any person of life, liberty, or property, without due process of law.” We have long recognized that the Amendment’s Due Process Clause, like its Fifth Amendment counterpart, “guarantees more than fair process.” The Clause also includes a substantive component that “provides heightened protection against government interference with certain fundamental rights and liberty interests.”
The liberty interest at issue in this case the interest of parents in the care, custody, and control of their children is perhaps the oldest of the fundamental liberty interests recognized by this Court. …
…
Section 26.10.160(3), as applied to Granville and her family in this case, unconstitutionally infringes on that fundamental parental right. The Washington nonparental visitation statute is breathtakingly broad. According to the statute’s text, “any person may petition the court for visitation rights at any time,” and the court may grant such visitation rights whenever “visitation may serve the best interest of the child.” That language effectively permits any third party seeking visitation to subject any decision by a parent concerning visitation of the parent’s children to state-court review. Once the visitation petition has been filed in court and the matter is placed before a judge, a parent’s decision that visitation would not be in the child’s best interest is accorded no deference. Section 26.10.160(3) contains no requirement that a court accord the parent’s decision any presumption of validity or any weight whatsoever. Instead, the Washington statute places the best-interest determination solely in the hands of the judge. Should the judge disagree with the parent’s estimation of the child’s best interests, the judge’s view necessarily prevails. Thus, in practical effect, in the State of Washington a court can disregard and overturn any decision by a fit custodial parent concerning visitation whenever a third party affected by the decision files a visitation petition, based solely on the judge’s determination of the child’s best interests. The Washington Supreme Court had the opportunity to give § 26.10.160(3) a narrower reading, but it declined to do so.
Turning to the facts of this case, the record reveals that the Superior Court’s order was based on precisely the type of mere disagreement we have just described and nothing more. The Superior Court’s order was not founded on any special factors that might justify the State’s interference with Granville’s fundamental right to make decisions concerning the rearing of her two daughters. To be sure, this case involves a visitation petition filed by grandparents soon after the death of their son the father of Isabelle and Natalie but the combination of several factors here compels our conclusion that § 26.10.160(3), as applied, exceeded the bounds of the Due Process Clause.
First, the Troxels did not allege, and no court has found, that Granville was an unfit parent. That aspect of the case is important, for there is a presumption that fit parents act in the best interests of their children. …
…
The problem here is not that the Washington Superior Court intervened, but that when it did so, it gave no special weight at all to Granville’s determination of her daughters’ best interests. More importantly, it appears that the Superior Court applied exactly the opposite presumption. …
The judge’s comments suggest that he presumed the grandparents’ request should be granted unless the children would be “impacted adversely.” In effect, the judge placed on Granville, the fit custodial parent, the burden of disproving that visitation would be in the best interest of her daughters. The judge reiterated moments later: “I think [visitation with the Troxels] would be in the best interest of the children and I haven’t been shown it is not in [the] best interest of the children.” …
Finally, we note that there is no allegation that Granville ever sought to cut off visitation entirely. Rather, the present dispute originated when Granville informed the Troxels that she would prefer to restrict their visitation with Isabelle and Natalie to one short visit per month and special holidays. In the Superior Court proceedings Granville did not oppose visitation but instead asked that the duration of any visitation order be shorter than that requested by the Troxels. While the Troxels requested two weekends per month and two full weeks in the summer, Granville asked the Superior Court to order only one day of visitation per month (with no overnight stay) and participation in the Granville family’s holiday celebrations. … The court instead rejected Granville’s proposal and settled on a middle ground, ordering one weekend of visitation per month, one week in the summer, and time on both of the petitioning grandparents’ birthdays.
Considered together with the Superior Court’s reasons for awarding visitation to the Troxels, the combination of these factors demonstrates that the visitation order in this case was an unconstitutional infringement on Granville’s fundamental right to make decisions concerning the care, custody, and control of her two daughters. …
…
Accordingly, the judgment of the Washington Supreme Court is affirmed.
It is so ordered.
Justice Souter, concurring in the judgment. [omitted]

              Justice Thomas, concurring in the judgment.
            
…
Consequently, I agree with the plurality that this Court’s recognition of a fundamental right of parents to direct the upbringing of their children resolves this case. … parents have a fundamental constitutional right to rear their children, including the right to determine who shall educate and socialize them. The opinions of the plurality, Justice Kennedy, and Justice Souter recognize such a right, but curiously none of them articulates the appropriate standard of review. I would apply strict scrutiny to infringements of fundamental rights. Here, the State of Washington lacks even a legitimate governmental interest to say nothing of a compelling one in second-guessing a fit parent’s decision regarding visitation with third parties. On this basis, I would affirm the judgment below.
Justice Stevens, dissenting. [omitted]
…

              Justice Scalia, dissenting.
            
In my view, a right of parents to direct the upbringing of their children is among the “unalienable Rights” with which the Declaration of Independence proclaims “all Men … are endowed by their Creator.” And in my view that right is also among the “other [rights] retained by the people” which the Ninth Amendment says the Constitution’s enumeration of rights “shall not be construed to deny or disparage.” The Declaration of Independence, however, is not a legal prescription conferring powers upon the courts; and the Constitution’s refusal to “deny or disparage” other rights is far removed from affirming any one of them, and even farther removed from authorizing judges to identify what they might be, and to enforce the judges’ list against laws duly enacted by the people. Consequently, while I would think it entirely compatible with the commitment to representative democracy set forth in the founding documents to argue, in legislative chambers or in electoral campaigns, that the state has no power to interfere with parents’ authority over the rearing of their children, I do not believe that the power which the Constitution confers upon me as a judge entitles me to deny legal effect to laws that (in my view) infringe upon what is (in my view) that unenumerated right.
…
…I think it obvious – whether we affirm or reverse the judgment here, or remand … that we will be ushering in a new regime of judicially prescribed, and federally prescribed, family law. I have no reason to believe that federal judges will be better at this than state legislatures; and state legislatures have the great advantages of doing harm in a more circumscribed area, of being able to correct their mistakes in a flash, and of being removable by the people.
For these reasons, I would reverse the judgment below.

              Justice Kennedy, dissenting.
            
…
While it might be argued as an abstract matter that in some sense the child is always harmed if his or her best interests are not considered, the law of domestic relations, as it has evolved to this point, treats as distinct the two standards, one harm to the child and the other the best interests of the child. The judgment of the Supreme Court of Washington rests on that assumption, and I, too, shall assume that there are real and consequential differences between the two standards.
…
To say that third parties have had no historical right to petition for visitation does not necessarily imply, as the Supreme Court of Washington concluded, that a parent has a constitutional right to prevent visitation in all cases not involving harm. True, this Court has acknowledged that States have the authority to intervene to prevent harm to children, but that is not the same as saying that a heightened harm to the child standard must be satisfied in every case in which a third party seeks a visitation order. It is also true that the law’s traditional presumption has been “that natural bonds of affection lead parents to act in the best interests of their children” and “simply because the decision of a parent is not agreeable to a child or because it involves risks does not automatically transfer the power to make that decision from the parents to some agency or officer of the state.” The State Supreme Court’s conclusion that the Constitution forbids the application of the best interests of the child standard in any visitation proceeding, however, appears to rest upon assumptions the Constitution does not require.
My principal concern is that the holding seems to proceed from the assumption that the parent or parents who resist visitation have always been the child’s primary caregivers and that the third parties who seek visitation have no legitimate and established relationship with the child. That idea, in turn, appears influenced by the concept that the conventional nuclear family ought to establish the visitation standard for every domestic relations case. As we all know, this is simply not the structure or prevailing condition in many households. …
… Some preexisting relationships, then, serve to identify persons who have a strong attachment to the child with the concomitant motivation to act in a responsible way to ensure the child’s welfare. …
…
In light of the inconclusive historical record and case law, as well as the almost universal adoption of the best interests standard for visitation disputes, I would be hard pressed to conclude the right to be free of such review in all cases is itself “‘implicit in the concept of ordered liberty.’” In my view, it would be more appropriate to conclude that the constitutionality of the application of the best interests standard depends on more specific factors. In short, a fit parent’s right vis-a-vis a complete stranger is one thing; her right vis-a-vis another parent or a de facto parent may be another. …
…
It should suffice in this case to reverse the holding of the State Supreme Court that the application of the best interests of the child standard is always unconstitutional in third-party visitation cases. Whether, under the circumstances of this case, the order requiring visitation over the objection of this fit parent violated the Constitution ought to be reserved for further proceedings. Because of its sweeping ruling requiring the harm to the child standard, the Supreme Court of Washington did not have the occasion to address the specific visitation order the Troxels obtained. More specific guidance should await a case in which a State’s highest court has considered all of the facts in the course of elaborating the protection afforded to parents by the laws of the State and by the Constitution itself. Furthermore, in my view, we need not address whether, under the correct constitutional standards, the Washington statute can be invalidated on its face. This question, too, ought to be addressed by the state court in the first instance.
In my view, the judgment under review should be vacated and the case remanded for further proceedings.

              Notes and Queries
              	1.Justice Kennedy makes important distinctions between the harm and best interests standards. Would you conclude that the best interests standard would be appropriate if the person seeking visitation already had an established relationship?

 

	2.The Court rested its decision on the “sweeping breadth” of the statute, which it found impermissible. Therefore, it did not consider whether the Due Process Clause requires all nonparental visitation statutes to include a showing of harm or potential harm to the child as a condition precedent to granting visitation. How should legislatures respond to this mandate?

 

	3.This case seems of considerable significance in that it actually is the first time the Court recognized specifically that parents have a fundamental liberty interest in controlling the associational rights of their children. Despite the long list of parental rights
 cases, the Court apparently had never before addressed this issue squarely. Now, at least five justices – Justices O’Connor, Rehnquist, Ginsburg, Breyer, and Thomas – seem prepared to recognize that determination of a child’s associations is a fundamental liberty interest held by parents. Do you find this as a sound policy development? Would a statutory presumption in favor of parents best serve the parents, the child, and the legal system that seeks to protect them all?

 

	4.It would seem that an approach that requires deference to parents must be safeguarded by high standards, and a harm standard offers a particularly strong and coherent means of screening out encroachment on parental freedoms. Yet, the Court rejected the harm-based approach, which may reveal its lack of commitment to such a strongly deferential approach. For those interested in devising a workable standard, does the case leave you unsatisfied by the manner in which the Court did not offer guidance to legislatures that need to articulate a standard allowing them to favor parents? What directions and assumptions should a legislature take from this case?
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Adolescents’ rights in health care systems complicate the challenging issues that typically characterize adolescents’ rights. In addition to dealing with issues between adolescents and their parents, this context addresses the complexities that come with the provision of health care to individuals as well as those that must consider broader public health. To complicate matters even more, health care professionals are guided by their own code of professional ethics. While laws, ethics codes, and visions of family life often approach complex situations in similar ways, challenges often arise because of the diversity of adolescents’ capacities and their potential needs.
The complexities are readily obvious when taking a look at the ethical principles that guide the work of health care professionals. The seminal document in the field of bioethics, the Belmont Report, articulated three broad principles that guide the delivery of health care. The first principle involves autonomy. That principle states that individuals should be treated as autonomous agents and that those with diminished autonomy are entitled to protection. An autonomous individual is one capable of deliberating personal goals and acting on that deliberation. The second principle is beneficence. That is the obligation to not harm, to maximize possible benefits and to minimize harm to patients. As such, the principle includes nonmaleficence, which is protecting patients from harm. The third principle is justice/equity. This principle seeks to ensure a fair share of social and medical resources; it also encourages social equity.
While there have been expansions of the moral values guiding practice, the Report’s principles serve as starting points to think through the need for special considerations when developing the rights of adolescents. When dealing with adolescents in need of health care, their potential vulnerability is of paramount importance. They are potentially vulnerable because of their levels of maturity to make sound decisions and their need to rely on others for a variety of ways that they need support, including social, financial, psychological supports. Because of these potential vulnerabilities, their autonomy, dignity, and integrity could be threatened and need assistance to enable them to realize their full potential.
In terms of the provision of clinical care, three issues relate to the ability of adolescents to control or otherwise have a voice in their medical care. The first involves their competence, which generally refers to their relative ability to understand the issues linked with a situation requiring a decision. Competence is the precondition for the second issue, which is confidentiality. In health care decisions, confidentiality refers to a competent adolescent’s ability to demand that their health care providers do not divulge information that has been disclosed to them without their (the adolescents’) consent. The third issue relates to a competent adolescents’ right to make both judgments and decisions about their health services: informed consent. Informed consent involves a wide array of situations involving adolescent health care, ranging from accessing medication, obtaining medical testing, access to medical devices, undergoing surgery and participating in interventions as well as research.
Whether adolescents’ competence actually matters in specific situations, however, is a legal matter. Much depends on the nature of the medical care as well as a balancing of the interests of the adolescents, their parents, and society. This chapter examines these considerations in three leading Supreme Court cases that highlight different aspects of decision-making that involves a mix between children, their parents, and their health care providers’ perspectives and interests.
The Constitutional Foundations

Cases addressing adolescents in health care systems create challenges for the general rule that parents have the right to control their children’s upbringing, even including their children’s health care. The Constitutional law that these cases develop is the Fourteenth Amendment’s guarantee against the deprivation of liberty without due process of law. The health care context describes some aspects of that liberty, particularly the right to receive and the right to refuse care. In doing so, the cases highlight the important distinction between substantive due process (the nature of the relevant liberty, such as the “right to privacy”) and procedural due process (the protections in place to protect the substantive liberty). Both aspects are critical to consider, as the more important the substantive liberty, the more robust the procedural protections (or more compelling are the state’s interest to reduce those procedural protections).
The Cases That Follow

The first leading case, Bellotti v. Baird, involves perhaps the most important case to think through the rights of adolescents. It does so by examining an instance in which their rights might conflict with those of their parents: the right to abortion. The case gains significance as it details when adolescents may have rights against their parents and, if they do, then how to go about protecting them, which can serve as a paradigm to address other instances in which there may be conflict with parents. Perhaps the most remarkable aspect of the case is consideration made to giving rights to adolescents to make important, life-changing decisions without their parents even knowing about it. In doing so, the case develops what has become known as the “mature minor rule,” which involves a “judicial bypass” that creates adolescents’ rights and permits avoiding parental involvement in adolescents’ exercise of their rights. It is difficult to play down the significance of this case, as it relates directly to health care and provides a more general framework for thinking through when adolescents should have rights, particularly basic liberties, independent from their parents. Yet, the case also highlights important limits in the rights of adolescents, particularly when compared with the rights of adults.
The second case, Parham v. J.R., again deals with potential for conflicts between parents and their children. This time, the parents are fully aware of their child’s need for health care treatment. In fact, the parents are the ones seeking treatment for their children, in this case, institutionalization for mental health treatment. The concern that arises is what types of protections must be in place to protect against parents’ ill-advised decisions to seek and obtain extreme forms of care. The case makes the fundamental point that minors do have protections against their parents, that they have liberties that may vary from those of their parents, and that minors deserve basic protections against their parents when their recognized liberties are at stake. The case gains significance for detailing the factors courts consider when determining whether adolescents are to have protections against their parents and, if so, the nature of those protections. Despite important progress in thinking through the rights of adolescents, the case still leaves much unanswered and unclear as to how much protection minors do have against unwanted treatment.
The last case, Cruzan v. Director, Missouri Health Department, involves a twist on the rights of children. It actually involves an adult, but it is an adult deemed incompetent (as adolescents tend to be viewed). The case examines how to go about determining when and how incompetent children have rights, as well as how to go about protecting those rights when the children are, in fact, not only incompetent but unable to participate directly in the health care that they receive. The case addresses the issues in an extreme context that literally involves life and death decisions: whether to continue life-sustaining treatment. This extreme case highlights the challenges that come from efforts to involve incompetent individuals in important decisions and parents’ power to control their children’s health care.
________________________

              Bellotti v. Baird
            
443 U.S. 622 (1979)

              MR. JUSTICE POWELL announced the judgment of the Court and delivered an opinion, in which THE CHIEF JUSTICE, MR. JUSTICE STEWART, and MR. JUSTICE REHNQUIST joined.
            
These appeals present a challenge to the constitutionality of a state statute regulating the access of minors to abortions. …
I
A
On August 2, 1974, the Legislature of the Commonwealth of Massachusetts passed, over the Governor’s veto, an Act pertaining to abortions performed within the State. According to its title, the statute was intended to regulate abortions “within present constitutional limits.” Shortly before the Act was to go into effect, the class action from which these appeals arise was commenced in the District Court to enjoin, as unconstitutional, the provision of the Act now codified as Mass. Gen. Laws Ann., chap. 112, § 12S.
Section 12S provides in part:If the mother is less than eighteen years of age and has not married, the consent of both the mother and her parents [to an abortion to be performed on the mother] is required. If one or both of the mother’s parents refuse such consent, consent may be obtained by order of a judge of the superior court for good cause shown, after such hearing as he deems necessary. Such a hearing will not require the appointment of a guardian for the mother. If one of the parents has died or has deserted his or her family, consent by the remaining parent is sufficient. If both parents have died or have deserted their family, consent of the mother’s guardian or other person having duties similar to a guardian, or any person who had assumed the care and custody of the mother is sufficient. The commissioner of public health shall prescribe a written form for such consent. Such form shall be signed by the proper person or persons and given to the physician performing the abortion who shall maintain it in his permanent files.



Physicians performing abortions in the absence of the consent required by § 12S are subject to injunctions and criminal penalties.
…
C
Following the judgment of the Supreme Judicial Court, appellees returned to the District Court and obtained a stay of the enforcement of § 12S until its constitutionality could be determined. After permitting discovery by both sides, holding a pretrial conference, and conducting further hearings, the District Court again declared § 12S unconstitutional and enjoined its enforcement. The court identified three particular aspects of the statute which, in its view, rendered it unconstitutional.
First, as construed by the Supreme Judicial Court, § 12S requires parental notice in virtually every case where the parent is available. The court believed that the evidence warranted a finding “that many, perhaps a large majority of 17-year olds are capable of informed consent, as are a not insubstantial number of 16-year olds, and some even younger.” In addition, the court concluded that it would not be in the best interests of some “immature” minors – those incapable of giving informed consent – even to inform their parents of their intended abortions. Although the court declined to decide whether the burden of requiring a minor to take her parents to court was, per se, an impermissible burden on her right to seek an abortion, it concluded that Massachusetts could not constitutionally insist that parental permission be sought or notice given “in those cases where a court, if given free rein, would find that it was to the minor’s best interests that one or both of her parents not be informed . . . .”
Second, the District Court held that § 12S was defective in permitting a judge to veto the abortion decision of a minor found to be capable of giving informed consent. The court reasoned that upon a finding of maturity and informed consent, the State no longer was entitled to impose legal restrictions upon this decision. Given such a finding, the court could see “no reasonable basis” for distinguishing between a minor and an adult, and it therefore concluded that § 12S was not only “an undue burden in the due process sense, [but] a discriminatory denial of equal protection [as well].”
Finally, the court decided that § 12S suffered from what it termed “formal overbreadth,” because the statute failed explicitly to inform parents that they must consider only the minor’s best interests in deciding whether to grant consent. The court believed that, despite the Supreme Judicial Court’s construction of § 12S, parents naturally would infer from the statute that they were entitled to withhold consent for other, impermissible reasons. This was thought to create a “chilling effect” by enhancing the possibility that parental consent would be denied wrongfully and that the minor would have to proceed in court.
Having identified these flaws in § 12S, the District Court considered whether it should engage in “judicial repair.” It declined either to sever the statute or to give it a construction different from that set out by the Supreme Judicial Court, as that tribunal arguably had invited it to do. The District Court therefore adhered to its previous position, declaring § 12S unconstitutional and permanently enjoining its enforcement. Appellants sought review in this Court … and we again noted probable jurisdiction.
II
A child, merely on account of his minority, is not beyond the protection of the Constitution. As the Court said in In re Gault, “whatever may be their precise impact, neither the Fourteenth Amendment nor the Bill of Rights is for adults alone.” This observation, of course, is but the beginning of the analysis. The Court long has recognized that the status of minors under the law is unique in many respects. As Mr. Justice Frankfurter aptly put it: “Children have a very special place in life which law should reflect. Legal theories and their phrasing in other cases readily lead to fallacious reasoning if uncritically transferred to determination of a State’s duty towards children.” The unique role in our society of the family, the institution by which “we inculcate and pass down many of our most cherished values, moral and cultural,” requires that constitutional principles be applied with sensitivity and flexibility to the special needs of parents and children. We have recognized three reasons justifying the conclusion that the constitutional rights of children cannot be equated with those of adults: the peculiar vulnerability of children; their inability to make critical decisions in an informed, mature manner; and the importance of the parental role in child rearing.
A
The Court’s concern for the vulnerability of children is demonstrated in its decisions dealing with minors‘ claims to constitutional protection against deprivations of liberty or property interests by the State. With respect to many of these claims, we have concluded that the child’s right is virtually coextensive with that of an adult. For example, the Court has held that the Fourteenth Amendment’s guarantee against the deprivation of liberty without due process of law is applicable to children in juvenile delinquency proceedings. In particular, minors involved in such proceedings are entitled to adequate notice, the assistance of counsel, and the opportunity to confront their accusers. They can be found guilty only upon proof beyond a reasonable doubt, and they may assert the privilege against compulsory self-incrimination. …
These rulings have not been made on the uncritical assumption that the constitutional rights of children are indistinguishable from those of adults. Indeed, our acceptance of juvenile courts distinct from the adult criminal justice system assumes that juvenile offenders constitutionally may be treated differently from adults. In order to preserve this separate avenue for dealing with minors, the Court has said that hearings in juvenile delinquency cases need not necessarily “‘conform with all of the requirements of a criminal trial or even of the usual administrative hearing.’” Thus, juveniles are not constitutionally entitled to trial by jury in delinquency adjudications. Viewed together, our cases show that although children generally are protected by the same constitutional guarantees against governmental deprivations as are adults, the State is entitled to adjust its legal system to account for children’s vulnerability and their needs for “concern, . . . sympathy, and . . . paternal attention.”
B
Second, the Court has held that the States validly may limit the freedom of children to choose for themselves in the making of important, affirmative choices with potentially serious consequences. These rulings have been grounded in the recognition that, during the formative years of childhood and adolescence, minors often lack the experience, perspective, and judgment to recognize and avoid choices that could be detrimental to them.
…
C
Third, the guiding role of parents in the upbringing of their children justifies limitations on the freedoms of minors. The State commonly protects its youth from adverse governmental action and from their own immaturity by requiring parental consent to or involvement in important decisions by minors. But an additional and more important justification for state deference to parental control over children is that “[the] child is not the mere creature of the State; those who nurture him and direct his destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations.” The duty to prepare the child for ‘additional obligations’ . . . must be read to include the inculcation of moral standards, religious beliefs, and elements of good citizenship. This affirmative process of teaching, guiding, and inspiring by precept and example is essential to the growth of young people into mature, socially responsible citizens.
We have believed in this country that this process, in large part, is beyond the competence of impersonal political institutions. Indeed, affirmative sponsorship of particular ethical, religious, or political beliefs is something we expect the State not to attempt in a society constitutionally committed to the ideal of individual liberty and freedom of choice. Thus, “[it] is cardinal with us that the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder.”
Unquestionably, there are many competing theories about the most effective way for parents to fulfill their central role in assisting their children on the way to responsible adulthood. While we do not pretend any special wisdom on this subject, we cannot ignore that central to many of these theories, and deeply rooted in our Nation’s history and tradition, is the belief that the parental role implies a substantial measure of authority over one’s children. Indeed, “constitutional interpretation has consistently recognized that the parents’ claim to authority in their own household to direct the rearing of their children is basic in the structure of our society.”
Properly understood, then, the tradition of parental authority is not inconsistent with our tradition of individual liberty; rather, the former is one of the basic presuppositions of the latter. Legal restrictions on minors, especially those supportive of the parental role, may be important to the child’s chances for the full growth and maturity that make eventual participation in a free society meaningful and rewarding. Under the Constitution, the State can “properly conclude that parents and others, teachers for example, who have [the] primary responsibility for children’s well-being are entitled to the support of laws designed to aid discharge of that responsibility.”
III
With these principles in mind, we consider the specific constitutional questions presented by these appeals. In § 12S, Massachusetts has attempted to reconcile the constitutional right of a woman, in consultation with her physician, to choose to terminate her pregnancy as established by Roe v. Wade, with the special interest of the State in encouraging an unmarried pregnant minor to seek the advice of her parents in making the important decision whether or not to bear a child. As noted above, § 12S was before us in Bellotti I, where we remanded the case for interpretation of its provisions by the Supreme Judicial Court of Massachusetts. We previously had held in Planned Parenthood of Central Missouri v. Danforth that a State could not lawfully authorize an absolute parental veto over the decision of a minor to terminate her pregnancy. Bellotti I, we recognized that § 12S could be read as “fundamentally different from a statute that creates a ‘parental veto,’” thus “[avoiding] or substantially [modifying] the federal constitutional challenge to the statute.” The question before us – in light of what we have said in the prior cases – is whether § 12S, as authoritatively interpreted by the Supreme Judicial Court, provides for parental notice and consent in a manner that does not unduly burden the right to seek an abortion.
Appellees and intervenors contend that even as interpreted by the Supreme Judicial Court of Massachusetts § 12S does unduly burden this right. They suggest, for example, that the mere requirement of parental notice constitutes such a burden. As stated in Part II above, however, parental notice and consent are qualifications that typically may be imposed by the State on a minor’s right to make important decisions. As immature minors often lack the ability to make fully informed choices that take account of both immediate and long-range consequences, a State reasonably may determine that parental consultation often is desirable and in the best interest of the minor. It may further determine, as a general proposition, that such consultation is particularly desirable with respect to the abortion decision – one that for some people raises profound moral and religious concerns. …
But we are concerned here with a constitutional right to seek an abortion. The abortion decision differs in important ways from other decisions that may be made during minority. The need to preserve the constitutional right and the unique nature of the abortion decision, especially when made by a minor, require a State to act with particular sensitivity when it legislates to foster parental involvement in this matter.
A
The pregnant minor’s options are much different from those facing a minor in other situations, such as deciding whether to marry. A minor not permitted to marry before the age of majority is required simply to postpone her decision. She and her intended spouse may preserve the opportunity for later marriage should they continue to desire it. A pregnant adolescent, however, cannot preserve for long the possibility of aborting, which effectively expires in a matter of weeks from the onset of pregnancy.
Moreover, the potentially severe detriment facing a pregnant woman is not mitigated by her minority. Indeed, considering her probable education, employment skills, financial resources, and emotional maturity, unwanted motherhood may be exceptionally burdensome for a minor. In addition, the fact of having a child brings with it adult legal responsibility, for parenthood, like attainment of the age of majority, is one of the traditional criteria for the termination of the legal disabilities of minority. In sum, there are few situations in which denying a minor the right to make an important decision will have consequences so grave and indelible.
Yet, an abortion may not be the best choice for the minor. The circumstances in which this issue arises will vary widely. In a given case, alternatives to abortion, such as marriage to the father of the child, arranging for its adoption, or assuming the responsibilities of motherhood with the assured support of family, may be feasible and relevant to the minor’s best interests. Nonetheless, the abortion decision is one that simply cannot be postponed, or it will be made by default with far-reaching consequences.
For these reasons, “the State may not impose a blanket provision . . . requiring the consent of a parent or person in loco parentis as a condition for abortion of an unmarried minor during the first 12 weeks of her pregnancy.” Although such deference to parents may be permissible with respect to other choices facing a minor, the unique nature and consequences of the abortion decision make it inappropriate “to give a third party an absolute, and possibly arbitrary, veto over the decision of the physician and his patient to terminate the patient’s pregnancy, regardless of the reason for withholding the consent.” We therefore conclude that if the State decides to require a pregnant minor to obtain one or both parents’ consent to an abortion, it also must provide an alternative procedure whereby authorization for the abortion can be obtained.
A pregnant minor is entitled in such a proceeding to show either: (1) that she is mature enough and well enough informed to make her abortion decision, in consultation with her physician, independently of her parents’ wishes; or (2) that even if she is not able to make this decision independently, the desired abortion would be in her best interests. The proceeding in which this showing is made must assure that a resolution of the issue, and any appeals that may follow, will be completed with anonymity and sufficient expedition to provide an effective opportunity for an abortion to be obtained. In sum, the procedure must ensure that the provision requiring parental consent does not in fact amount to the “absolute, and possibly arbitrary, veto” that was found impermissible in Danforth.
B
It is against these requirements that § 12S must be tested. We observe initially that as authoritatively construed by the highest court of the State, the statute satisfies some of the concerns that require special treatment of a minor’s abortion decision. It provides that if parental consent is refused, authorization may be “obtained by order of a judge of the superior court for good cause shown, after such hearing as he deems necessary.” A superior court judge presiding over a § 12S proceeding “must disregard all parental objections, and other considerations, which are not based exclusively on what would serve the minor’s best interests.” The Supreme Judicial Court also stated: “Prompt resolution of a [§ 12S] proceeding may be expected. . . . The proceeding need not be brought in the minor’s name and steps may be taken, by impoundment or otherwise, to preserve confidentiality as to the minor and her parents. . . . [We] believe that an early hearing and decision on appeal from a judgment of a Superior Court judge may also be achieved.” The court added that if these expectations were not met, either the superior court, in the exercise of its rulemaking power, or the Supreme Judicial Court would be willing to eliminate any undue burdens by rule or order.
Despite these safeguards, which avoid much of what was objectionable in the statute successfully challenged in Danforth, § 12S falls short of constitutional standards in certain respects. We now consider these.
(1)
Among the questions certified to the Supreme Judicial Court was whether § 12S permits any minors – mature or immature – to obtain judicial consent to an abortion without any parental consultation whatsoever. The state court answered that, in general, it does not. “[The] consent required by [§ 12S must] be obtained for every nonemergency abortion where the mother is less than eighteen years of age and unmarried.” The text of § 12S itself states an exception to this rule, making consent unnecessary from any parent who has “died or has deserted his or her family.” The Supreme Judicial Court construed the statute as containing an additional exception: Consent need not be obtained “where no parent (or statutory substitute) is available.” The court also ruled that an available parent must be given notice of any judicial proceedings brought by a minor to obtain consent for an abortion.
We think that, construed in this manner, § 12S would impose an undue burden upon the exercise by minors of the right to seek an abortion. As the District Court recognized, “there are parents who would obstruct, and perhaps altogether prevent, the minor’s right to go to court.” There is no reason to believe that this would be so in the majority of cases where consent is withheld. But many parents hold strong views on the subject of abortion, and young pregnant minors, especially those living at home, are particularly vulnerable to their parents’ efforts to obstruct both an abortion and their access to court. It would be unrealistic, therefore, to assume that the mere existence of a legal right to seek relief in superior court provides an effective avenue of relief for some of those who need it the most.
We conclude, therefore, that under state regulation such as that undertaken by Massachusetts, every minor must have the opportunity – if she so desires – to go directly to a court without first consulting or notifying her parents. If she satisfies the court that she is mature and well enough informed to make intelligently the abortion decision on her own, the court must authorize her to act without parental consultation or consent. If she fails to satisfy the court that she is competent to make this decision independently, she must be permitted to show that an abortion nevertheless would be in her best interests. If the court is persuaded that it is, the court must authorize the abortion. If, however, the court is not persuaded by the minor that she is mature or that the abortion would be in her best interests, it may decline to sanction the operation.
There is, however, an important state interest in encouraging a family rather than a judicial resolution of a minor’s abortion decision. Also, as we have observed above, parents naturally take an interest in the welfare of their children – an interest that is particularly strong where a normal family relationship exists and where the child is living with one or both parents. These factors properly may be taken into account by a court called upon to determine whether an abortion in fact is in a minor’s best interests. If, all things considered, the court determines that an abortion is in the minor’s best interests, she is entitled to court authorization without any parental involvement. On the other hand, the court may deny the abortion request of an immature minor in the absence of parental consultation if it concludes that her best interests would be served thereby, or the court may in such a case defer decision until there is parental consultation in which the court may participate. But this is the full extent to which parental involvement may be required. For the reasons stated above, the constitutional right to seek an abortion may not be unduly burdened by state-imposed conditions upon initial access to court.
(2)
Section 12S requires that both parents consent to a minor’s abortion. The District Court found it to be “custom” to perform other medical and surgical procedures on minors with the consent of only one parent, and it concluded that “nothing about abortions . . . requires the minor’s interest to be treated differently.”
We are not persuaded that, as a general rule, the requirement of obtaining both parents’ consent unconstitutionally burdens a minor’s right to seek an abortion. The abortion decision has implications far broader than those associated with most other kinds of medical treatment. At least when the parents are together and the pregnant minor is living at home, both the father and mother have an interest -- one normally supportive – in helping to determine the course that is in the best interests of a daughter. Consent and involvement by parents in important decisions by minors long have been recognized as protective of their immaturity. In the case of the abortion decision, for reasons we have stated, the focus of the parents’ inquiry should be the best interests of their daughter. As every pregnant minor is entitled in the first instance to go directly to the court for a judicial determination without prior parental notice, consultation, or consent, the general rule with respect to parental consent does not unduly burden the constitutional right. Moreover, where the pregnant minor goes to her parents and consent is denied, she still must have recourse to a prompt judicial determination of her maturity or best interests.
(3)
Another of the questions certified by the District Court to the Supreme Judicial Court was the following: “If the superior court finds that the minor is capable [of making], and has, in fact, made and adhered to, an informed and reasonable decision to have an abortion, may the court refuse its consent based on a finding that a parent’s, or its own, contrary decision is a better one?” To this the state court answered:[We] do not view the judge’s role as limited to a determination that the minor is capable of making, and has made, an informed and reasonable decision to have an abortion. Certainly the judge must make a determination of those circumstances, but, if the statutory role of the judge to determine the best interests of the minor is to be carried out, he must make a finding on the basis of all relevant views presented to him. We suspect that the judge will give great weight to the minor’s determination, if informed and reasonable, but in circumstances where he determines that the best interests of the minor will not be served by an abortion, the judge’s determination should prevail, assuming that his conclusion is supported by the evidence and adequate findings of fact.



The Supreme Judicial Court’s statement reflects the general rule that a State may require a minor to wait until the age of majority before being permitted to exercise legal rights independently. But we are concerned here with the exercise of a constitutional right of unique character. As stated above, if the minor satisfies a court that she has attained sufficient maturity to make a fully informed decision, she then is entitled to make her abortion decision independently. We therefore agree with the District Court that § 12S cannot constitutionally permit judicial disregard of the abortion decision of a minor who has been determined to be mature and fully competent to assess the implications of the choice she has made.
IV
Although it satisfies constitutional standards in large part, § 12S falls short of them in two respects: First, it permits judicial authorization for an abortion to be withheld from a minor who is found by the superior court to be mature and fully competent to make this decision independently. Second, it requires parental consultation or notification in every instance, without affording the pregnant minor an opportunity to receive an independent judicial determination that she is mature enough to consent or that an abortion would be in her best interests. Accordingly, we affirm the judgment of the District Court insofar as it invalidates this statute and enjoins its enforcement.
Affirmed.

MR. JUSTICE REHNQUIST, concurring. [omitted]

              MR. JUSTICE STEVENS, with whom MR. JUSTICE BRENNAN, MR. JUSTICE MARSHALL, and MR. JUSTICE BLACKMUN join, concurring in the judgment.
            
…
The provision of an absolute veto to a judge – or, potentially, to an appointed administrator – is to me particularly troubling. The constitutional right to make the abortion decision affords protection to both of the privacy interests recognized in this Court’s cases: “One is the individual interest in avoiding disclosure of personal matters, and another is the interest in independence in making certain kinds of important decisions.” It is inherent in the right to make the abortion decision that the right may be exercised without public scrutiny and in defiance of the contrary opinion of the sovereign or other third parties. In Massachusetts, however, every minor who cannot secure the consent of both her parents – which under Danforth cannot be an absolute prerequisite to an abortion – is required to secure the consent of the sovereign. As a practical matter, I would suppose that the need to commence judicial proceedings in order to obtain a legal abortion would impose a burden at least as great as, and probably greater than, that imposed on the minor child by the need to obtain the consent of a parent. Moreover, once this burden is met, the only standard provided for the judge’s decision is the best interest of the minor. That standard provides little real guidance to the judge, and his decision must necessarily reflect personal and societal values and mores whose enforcement upon the minor – particularly when contrary to her own informed and reasonable decision – is fundamentally at odds with privacy interests underlying the constitutional protection afforded to her decision.
…

              MR. JUSTICE WHITE, dissenting.
            
I was in dissent in Planned Parenthood of Central Missouri v. Danforth on the issue of the validity of requiring the consent of a parent when an unmarried woman under 18 years of age seeks an abortion. I continue to have the views I expressed there and also agree with much of what MR. JUSTICE STEVENS said in dissent in that case. I would not, therefore, strike down this Massachusetts law.
But even if a parental consent requirement of the kind involved in Danforth must be deemed invalid, that does not condemn the Massachusetts law, which, when the parents object, authorizes a judge to permit an abortion if he concludes that an abortion is in the best interests of the child. Going beyond Danforth, the Court now holds it unconstitutional for a State to require that in all cases parents receive notice that their daughter seeks an abortion and, if they object to the abortion, an opportunity to participate in a hearing that will determine whether it is in the “best interests” of the child to undergo the surgery. Until now, I would have thought inconceivable a holding that the United States Constitution forbids even notice to parents when their minor child who seeks surgery objects to such notice and is able to convince a judge that the parents should be denied participation in the decision.
________________________

              Parham v. J.R.
            
442 U.S. 584 (1978)

              Mr. Chief Justice Burger delivered the opinion of the Court.
            
The question presented in this appeal is what process is constitutionally due a minor child whose parents or guardian seek state administered institutional mental health care for the child and specifically whether an adversary proceeding is required prior to or after the commitment.
I
(a) Appellee J. R., a child being treated in a Georgia state mental hospital, was a plaintiff in this class action based on 42 U. S. C. § 1983, in the District Court for the Middle District of Georgia. Appellants are the State’s Commissioner of the Department of Human Resources, the Director of the Mental Health Division of the Department of Human Resources, and the Chief Medical Officer at the hospital where appellee was being treated. Appellee sought a declaratory judgment that Georgia’s voluntary commitment procedures for children under the age of 18, violated the Due Process Clause of the Fourteenth Amendment and requested an injunction against their future enforcement.
… After considering expert and lay testimony and extensive exhibits and after visiting two of the State’s regional mental health hospitals, the District Court held that Georgia’s statutory scheme was unconstitutional because it failed to protect adequately the appellees’ due process rights.
To remedy this violation, the court enjoined future commitments based on the procedures in the Georgia statute. It also commanded Georgia to appropriate and expend whatever amount was “reasonably necessary” to provide nonhospital facilities deemed by the appellant state officials to be the most appropriate for the treatment of those members of plaintiffs’ class, who could be treated in a less drastic, nonhospital environment.
Appellants challenged all aspects of the District Court’s judgment.
…
(c) Appellee J. R. was declared a neglected child by the county and removed from his natural parents when he was 3 months old. He was placed in seven different foster homes in succession prior to his admission to Central State Hospital at the age of 7.
Immediately preceding his hospitalization, J. R. received outpatient treatment at a county mental health center for several months. He then began attending school where he was so disruptive and incorrigible that he could not conform to normal behavior patterns. Because of his abnormal behavior, J. R.’s seventh set of foster parents requested his removal from their home. The Department of Family and Children Services then sought his admission at Central State. The agency provided the hospital with a complete sociomedical history at the time of his admission. In addition, three separate interviews were conducted with J. R. by the admission team of the hospital.
It was determined that he was borderline retarded, and suffered an “unsocialized, aggressive reaction of childhood.” It was recommended unanimously that he would “benefit from the structured environment” of the hospital and would “enjoy living and playing with boys of the same age.”
J. R.’s progress was re-examined periodically. In addition, unsuccessful efforts were made by the Department of Family and Children Services during his stay at the hospital to place J. R. in various foster homes. On October 24, 1975, J. R. filed this suit requesting an order of the court placing him in a less drastic environment suitable to his needs.
(d) Georgia Code provides for the voluntary admission to a state regional hospital of children… Under that provision, admission begins with an application for hospitalization signed by a “parent or guardian.” Upon application, the superintendent of each hospital is given the power to admit temporarily any child for “observation and diagnosis.” If, after observation, the superintendent finds “evidence of mental illness” and that the child is “suitable for treatment” in the hospital, then the child may be admitted “for such period and under such conditions as may be authorized by law.”
Georgia’s mental health statute also provides for the discharge of voluntary patients. Any child who has been hospitalized for more than five days may be discharged at the request of a parent or guardian. Even without a request for discharge, however, the superintendent of each regional hospital has an affirmative duty to release any child “who has recovered from his mental illness or who has sufficiently improved that the superintendent determines that hospitalization of the patient is no longer desirable.”
Georgia’s Mental Health Director has not published any statewide regulations defining what specific procedures each superintendent must employ when admitting a child under 18. Instead, each regional hospital’s superintendent is responsible for the procedures in his or her facility. There is substantial variation among the institutions with regard to their admission procedures and their procedures for review of patients after they have been admitted. …
…
The District Court nonetheless rejected the State’s entire system of providing mental health care on both procedural and substantive grounds. The District Court found that 46 children could be “optimally cared for in another, less restrictive, non-hospital setting if it were available.” These “optimal” settings included group homes, therapeutic camps, and home-care services. The Governor of Georgia and the chairmen of the two Appropriations Committees of its legislature, testifying in the District Court, expressed confidence in the Georgia program and informed the court that the State could not justify enlarging its budget during fiscal year 1977 to provide the specialized treatment settings urged by appellees in addition to those then available.
Having described the factual background of Georgia’s mental health program and its treatment of the named plaintiffs, we turn now to examine the legal bases for the District Court’s judgment.
II
In holding unconstitutional Georgia’s statutory procedure for voluntary commitment of juveniles, the District Court first determined that commitment to any of the eight regional hospitals constitutes a severe deprivation of a child’s liberty. The court defined this liberty interest in terms of both freedom from bodily restraint and freedom from the “emotional and psychic harm” caused by the institutionalization. Having determined that a liberty interest is implicated by a child’s admission to a mental hospital, the court considered what process is required to protect that interest. It held that the process due “includes at least the right after notice to be heard before an impartial tribunal.”
…
The parties agree that our prior holdings have set out a general approach for testing challenged state procedures under a due process claim. Assuming the existence of a protectable property or liberty interest, the Court has required a balancing of a number of factors:
First, the private interest that will be affected by the official action; second, the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and finally, the Government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.
In applying these criteria, we must consider first the child’s interest in not being committed. Normally, however, since this interest is inextricably linked with the parents’ interest in and obligation for the welfare and health of the child, the private interest at stake is a combination of the child’s and parents’ concerns. Next, we must examine the State’s interest in the procedures it has adopted for commitment and treatment of children. Finally, we must consider how well Georgia’s procedures protect against arbitrariness in the decision to commit a child to a state mental hospital.
(a) It is not disputed that a child, in common with adults, has a substantial liberty interest in not being confined unnecessarily for medical treatment and that the state’s involvement in the commitment decision constitutes state action under the Fourteenth Amendment. We also recognize that commitment sometimes produces adverse social consequences for the child because of the reaction of some to the discovery that the child has received psychiatric care. This reaction, however, need not be equated with the community response resulting from being labeled by the state as delinquent, criminal, or mentally ill and possibly dangerous. The state through its voluntary commitment procedures does not “label” the child; it provides a diagnosis and treatment that medical specialists conclude the child requires. In terms of public reaction, the child who exhibits abnormal behavior may be seriously injured by an erroneous decision not to commit. Appellees overlook a significant source of the public reaction to the mentally ill, for what is truly “stigmatizing” is the symptomatology of a mental or emotional illness. The pattern of untreated, abnormal behavior even if nondangerous arouses at least as much negative reaction as treatment that becomes public knowledge. A person needing, but not receiving, appropriate medical care may well face even greater social ostracism resulting from the observable symptoms of an untreated disorder.
However, we need not decide what effect these factors might have in a different case. For purposes of this decision, we assume that a child has a protectable interest not only in being free of unnecessary bodily restraints but also in not being labeled erroneously by some persons because of an improper decision by the state hospital superintendent.
(b) We next deal with the interests of the parents who have decided, on the basis of their observations and independent professional recommendations, that their child needs institutional care. Appellees argue that the constitutional rights of the child are of such magnitude and the likelihood of parental abuse is so great that the parents’ traditional interests in and responsibility for the upbringing of their child must be subordinated at least to the extent of providing a formal adversary hearing prior to a voluntary commitment.
Our jurisprudence historically has reflected Western civilization concepts of the family as a unit with broad parental authority over minor children. Our cases have consistently followed that course; our constitutional system long ago rejected any notion that a child is “the mere creature of the State” and, on the contrary, asserted that parents generally “have the right, coupled with the high duty, to recognize and prepare [their children] for additional obligations.” Surely, this includes a “high duty” to recognize symptoms of illness and to seek and follow medical advice. The law’s concept of the family rests on a presumption that parents possess what a child lacks in maturity, experience, and capacity for judgment required for making life’s difficult decisions. More important, historically it has recognized that natural bonds of affection lead parents to act in the best interests of their children.
As with so many other legal presumptions, experience and reality may rebut what the law accepts as a starting point; the incidence of child neglect and abuse cases attests to this. That some parents “may at times be acting against the interests of their children” … creates a basis for caution, but is hardly a reason to discard wholesale those pages of human experience that teach that parents generally do act in the child’s best interests. The statist notion that governmental power should supersede parental authority in all cases because some parents abuse and neglect children is repugnant to American tradition.
Nonetheless, we have recognized that a state is not without constitutional control over parental discretion in dealing with children when their physical or mental health is jeopardized. Moreover, the Court recently declared unconstitutional a state statute that granted parents an absolute veto over a minor child’s decision to have an abortion. Appellees urge that these precedents limiting the traditional rights of parents, if viewed in the context of the liberty interest of the child and the likelihood of parental abuse, require us to hold that the parents’ decision to have a child admitted to a mental hospital must be subjected to an exacting constitutional scrutiny, including a formal, adversary, pre-admission hearing.
Appellees’ argument, however, sweeps too broadly. Simply because the decision of a parent is not agreeable to a child or because it involves risks does not automatically transfer the power to make that decision from the parents to some agency or officer of the state. The same characterizations can be made for a tonsillectomy, appendectomy, or other medical procedure. Most children, even in adolescence, simply are not able to make sound judgments concerning many decisions, including their need for medical care or treatment. Parents can and must make those judgments. …
…
In defining the respective rights and prerogatives of the child and parent in the voluntary commitment setting, we conclude that our precedents permit the parents to retain a substantial, if not the dominant, role in the decision, absent a finding of neglect or abuse, and that the traditional presumption that the parents act in the best interests of their child should apply. We also conclude, however, that the child’s rights and the nature of the commitment decision are such that parents cannot always have absolute and unreviewable discretion to decide whether to have a child institutionalized. They, of course, retain plenary authority to seek such care for their children, subject to a physician’s independent examination and medical judgment.
(c) The State obviously has a significant interest in confining the use of its costly mental health facilities to cases of genuine need. The Georgia program seeks first to determine whether the patient seeking admission has an illness that calls for inpatient treatment. To accomplish this purpose, the State has charged the superintendents of each regional hospital with the responsibility for determining, before authorizing an admission, whether a prospective patient is mentally ill and whether the patient will likely benefit from hospital care. In addition, the State has imposed a continuing duty on hospital superintendents to release any patient who has recovered to the point where hospitalization is no longer needed.
The State in performing its voluntarily assumed mission also has a significant interest in not imposing unnecessary procedural obstacles that may discourage the mentally ill or their families from seeking needed psychiatric assistance. The parens patriae interest in helping parents care for the mental health of their children cannot be fulfilled if the parents are unwilling to take advantage of the opportunities because the admission process is too onerous, too embarrassing, or too contentious. It is surely not idle to speculate as to how many parents who believe they are acting in good faith would forgo state-provided hospital care if such care is contingent on participation in an adversary proceeding designed to probe their motives and other private family matters in seeking the voluntary admission.
The State also has a genuine interest in allocating priority to the diagnosis and treatment of patients as soon as they are admitted to a hospital rather than to time-consuming procedural minuets before the admission. One factor that must be considered is the utilization of the time of psychiatrists, psychologists, and other behavioral specialists in preparing for and participating in hearings rather than performing the task for which their special training has fitted them. Behavioral experts in courtrooms and hearings are of little help to patients.
The amici brief of the American Psychiatric Association et al. points out at page 20 that the average staff psychiatrist in a hospital presently is able to devote only 47% of his time to direct patient care. One consequence of increasing the procedures the state must provide prior to a child’s voluntary admission will be that mental health professionals will be diverted even more from the treatment of patients in order to travel to and participate in and wait for what could be hundreds or even thousands of hearings each year. Obviously the cost of these procedures would come from the public moneys the legislature intended for mental health care.
(d) We now turn to consideration of what process protects adequately the child’s constitutional rights by reducing risks of error without unduly trenching on traditional parental authority and without undercutting “efforts to further the legitimate interests of both the state and the patient that are served by” voluntary commitments. We conclude that the risk of error inherent in the parental decision to have a child institutionalized for mental health care is sufficiently great that some kind of inquiry should be made by a “neutral factfinder” to determine whether the statutory requirements for admission are satisfied. That inquiry must carefully probe the child’s background using all available sources, including, but not limited to, parents, schools, and other social agencies. Of course, the review must also include an interview with the child. It is necessary that the decisionmaker have the authority to refuse to admit any child who does not satisfy the medical standards for admission. Finally, it is necessary that the child’s continuing need for commitment be reviewed periodically by a similarly independent procedure.
We are satisfied that such procedures will protect the child from an erroneous admission decision in a way that neither unduly burdens the states nor inhibits parental decisions to seek state help.
Due process has never been thought to require that the neutral and detached trier of fact be law trained or a judicial or administrative officer. Surely, this is the case as to medical decisions, for “neither judges nor administrative hearing officers are better qualified than psychiatrists to render psychiatric judgments.” Thus, a staff physician will suffice, so long as he or she is free to evaluate independently the child’s mental and emotional condition and need for treatment.
It is not necessary that the deciding physician conduct a formal or quasi-formal hearing. A state is free to require such a hearing, but due process is not violated by use of informal, traditional medical investigative techniques. Since well-established medical procedures already exist, we do not undertake to outline with specificity precisely what this investigation must involve. The mode and procedure of medical diagnostic procedures is not the business of judges. What is best for a child is an individual medical decision that must be left to the judgment of physicians in each case. We do no more than emphasize that the decision should represent an independent judgment of what the child requires and that all sources of information that are traditionally relied on by physicians and behavioral specialists should be consulted.
Here, the questions are essentially medical in character: whether the child is mentally or emotionally ill and whether he can benefit from the treatment that is provided by the state. …
Although we acknowledge the fallibility of medical and psychiatric diagnosis, we do not accept the notion that the shortcomings of specialists can always be avoided by shifting the decision from a trained specialist using the traditional tools of medical science to an untrained judge or administrative hearing officer after a judicial-type hearing. Even after a hearing, the nonspecialist decisionmaker must make a medical-psychiatric decision. Common human experience and scholarly opinions suggest that the supposed protections of an adversary proceeding to determine the appropriateness of medical decisions for the commitment and treatment of mental and emotional illness may well be more illusory than real.
Another problem with requiring a formalized, factfinding hearing lies in the danger it poses for significant intrusion into the parent-child relationship. Pitting the parents and child as adversaries often will be at odds with the presumption that parents act in the best interests of their child. It is one thing to require a neutral physician to make a careful review of the parents’ decision in order to make sure it is proper from a medical standpoint; it is a wholly different matter to employ an adversary contest to ascertain whether the parents’ motivation is consistent with the child’s interests.
Moreover, it is appropriate to inquire into how such a hearing would contribute to the successful long-range treatment of the patient. Surely, there is a risk that it would exacerbate whatever tensions already exist between the child and the parents. Since the parents can and usually do play a significant role in the treatment while the child is hospitalized and even more so after release, there is a serious risk that an adversary confrontation will adversely affect the ability of the parents to assist the child while in the hospital. Moreover, it will make his subsequent return home more difficult. These unfortunate results are especially critical with an emotionally disturbed child; they seem likely to occur in the context of an adversary hearing in which the parents testify. A confrontation over such intimate family relationships would distress the normal adult parents and the impact on a disturbed child almost certainly would be significantly greater.
It has been suggested that a hearing conducted by someone other than the admitting physician is necessary in order to detect instances where parents are “guilty of railroading their children into asylums” or are using “voluntary commitment procedures in order to sanction behavior of which they [disapprove].” Curiously, it seems to be taken for granted that parents who seek to “dump” their children on the state will inevitably be able to conceal their motives and thus deceive the admitting psychiatrists and the other mental health professionals who make and review the admission decision. It is elementary that one early diagnostic inquiry into the cause of an emotional disturbance of a child is an examination into the environment of the child. It is unlikely, if not inconceivable, that a decision to abandon an emotionally normal, healthy child and thrust him into an institution will be a discrete act leaving no trail of circumstances. Evidence of such conflicts will emerge either in the interviews or from secondary sources. It is unrealistic to believe that trained psychiatrists, skilled in eliciting responses, sorting medically relevant facts, and sensing motivational nuances will often be deceived about the family situation surrounding a child’s emotional disturbance. Surely a lay, or even law-trained, factfinder would be no more skilled in this process than the professional.
By expressing some confidence in the medical decisionmaking process, we are by no means suggesting it is error free. On occasion, parents may initially mislead an admitting physician or a physician may erroneously diagnose the child as needing institutional care either because of negligence or an overabundance of caution. That there may be risks of error in the process affords no rational predicate for holding unconstitutional an entire statutory and administrative scheme that is generally followed in more than 30 states. “[Procedural] due process rules are shaped by the risk of error inherent in the truthfinding process as applied to the generality of cases, not the rare exceptions.” In general, we are satisfied that an independent medical decisionmaking process, which includes the thorough psychiatric investigation described earlier, followed by additional periodic review of a child’s condition, will protect children who should not be admitted; we do not believe the risks of error in that process would be significantly reduced by a more formal, judicial-type hearing. The issue remains whether the Georgia practices, as described in the record before us, comport with these minimum due process requirements.
…
We are satisfied that the voluminous record as a whole supports the conclusion that the admissions staffs of the hospitals have acted in a neutral and detached fashion in making medical judgments in the best interests of the children. The State, through its mental health programs, provides the authority for trained professionals to assist parents in examining, diagnosing, and treating emotionally disturbed children. Through its hiring practices, it provides well-staffed and well-equipped hospitals and as the District Court found conscientious public employees to implement the State’s beneficent purposes.
…
(a) Our discussion in Part III was directed at the situation where a child’s natural parents request his admission to a state mental hospital. Some members of appellees’ class, including J. R., were wards of the State of Georgia at the time of their admission. Obviously their situation differs from those members of the class who have natural parents. While the determination of what process is due varies somewhat when the state, rather than a natural parent, makes the request for commitment, we conclude that the differences in the two situations do not justify requiring different procedures at the time of the child’s initial admission to the hospital.
For a ward of the state, there may well be no adult who knows him thoroughly and who cares for him deeply. Unlike with natural parents where there is a presumed natural affection to guide their action, the presumption that the state will protect a child’s general welfare stems from a specific state statute.
…
Since the state agency having custody and control of the child in loco parentis has a duty to consider the best interests of the child with respect to a decision on commitment to a mental hospital, the State may constitutionally allow that custodial agency to speak for the child, subject, of course, to the restrictions governing natural parents. On this record, we cannot declare unconstitutional Georgia’s admission procedures for wards of the State.
(b) It is possible that the procedures required in reviewing a ward’s need for continuing care should be different from those used to review the need of a child with natural parents. As we have suggested earlier, the issue of what process is due to justify continuing a voluntary commitment must be considered by the District Court on remand. In making that inquiry, the District Court might well consider whether wards of the State should be treated with respect to continuing therapy differently from children with natural parents.
The absence of an adult who cares deeply for a child has little effect on the reliability of the initial admission decision, but it may have some effect on how long a child will remain in the hospital. We noted …that “the concern of family and friends generally will provide continuous opportunities for an erroneous commitment to be corrected.” For a child without natural parents, we must acknowledge the risk of being “lost in the shuffle.” Moreover, there is at least some indication that J. R.’s commitment was prolonged because the Department of Family and Children Services had difficulty finding a foster home for him. …
V
It is important that we remember the purpose of Georgia’s comprehensive mental health program. It seeks substantively and at great cost to provide care for those who cannot afford to obtain private treatment and procedurally to screen carefully all applicants to assure that institutional care is suited to the particular patient. The State resists the complex of procedures ordered by the District Court because in its view they are unnecessary to protect the child’s rights, they divert public resources from the central objective of administering health care, they risk aggravating the tensions inherent in the family situation, and they erect barriers that may discourage parents from seeking medical aid for a disturbed child.
On this record, we are satisfied that Georgia’s medical factfinding processes are reasonable and consistent with constitutional guarantees. Accordingly, it was error to hold unconstitutional the State’s procedures for admitting a child for treatment to a state mental hospital. The judgment is therefore reversed, and the case is remanded to the District Court for further proceedings consistent with this opinion.
Reversed and remanded.

              Mr. Justice Stewart, concurring in the judgment.
            
For centuries it has been a canon of the common law that parents speak for their minor children. So deeply imbedded in our traditions is this principle of law that the Constitution itself may compel a State to respect it. In ironic contrast, the District Court in this case has said that the Constitution requires the State of Georgia to disregard this established principle. I cannot agree.
…
I realize, of course, that a parent’s decision to commit his child to a state mental institution results in a far greater loss of liberty than does his decision to have an appendectomy performed upon the child in a state hospital. But if, contrary to my belief, this factual difference rises to the level of a constitutional difference, then I believe that the objective checks upon the parents’ commitment decision, embodied in Georgia law and thoroughly discussed, are more than constitutionally sufficient.
To be sure, the presumption that a parent is acting in the best interests of his child must be a rebuttable one, since certainly not all parents are actuated by the unselfish motive the law presumes. Some parents are simply unfit parents. But Georgia clearly provides that an unfit parent can be stripped of his parental authority under laws dealing with neglect and abuse of children.

              Mr. Justice Brennan, with whom Mr. Justice Marshall and Mr. Justice Stevens join, concurring in part and dissenting in part.
            
I
Rights of Children Committed to Mental Institutions
Commitment to a mental institution necessarily entails a “massive curtailment of liberty,” Persons incarcerated in mental hospitals are not only deprived of their physical liberty, they are also deprived of friends, family, and community. Institutionalized mental patients must live in unnatural surroundings under the continuous and detailed control of strangers. They are subject to intrusive treatment which, especially if unwarranted, may violate their right to bodily integrity. Such treatment modalities may include forced administration of psychotropic medication, aversive conditioning, convulsive therapy, and even psychosurgery. Furthermore, as the Court recognizes, persons confined in mental institutions are stigmatized as sick and abnormal during confinement and, in some cases, even after release.
Because of these considerations, our cases have made clear that commitment to a mental hospital “is a deprivation of liberty which the State cannot accomplish without due process of law.” In the absence of a voluntary, knowing, and intelligent waiver, adults facing commitment to mental institutions are entitled to full and fair adversary hearings in which the necessity for their commitment is established to the satisfaction of a neutral tribunal. At such hearings they must be accorded the right of “be present with counsel, have an opportunity to be heard, be confronted with witnesses against [them], have the right to cross-examine, and to offer evidence of [their] own.” These principles also govern the commitment of children. “Constitutional rights do not mature and come into being magically only when one attains the state-defined age of majority. Minors, as well as adults, are protected by the Constitution and possess constitutional rights.”
Indeed, it may well be argued that children are entitled to more protection than are adults. The consequences of an erroneous commitment decision are more tragic where children are involved. Children, on the average, are confined for longer periods than are adults. Moreover, childhood is a particularly vulnerable time of life and children erroneously institutionalized during their formative years may bear the scars for the rest of their lives. Furthermore, the provision of satisfactory institutionalized mental care for children generally requires a substantial financial commitment that too often has not been forthcoming. Decisions of the lower courts have chronicled the inadequacies of existing mental health facilities for children.
In addition, the chances of an erroneous commitment decision are particularly great where children are involved. Even under the best of circumstances psychiatric diagnosis and therapy decisions are fraught with uncertainties. These uncertainties are aggravated when, as under the Georgia practice, the psychiatrist interviews the child during a period of abnormal stress in connection with the commitment, and without adequate time or opportunity to become acquainted with the patient. These uncertainties may be further aggravated when economic and social class separate doctor and child, thereby frustrating the accurate diagnosis of pathology.
These compounded uncertainties often lead to erroneous commitments since psychiatrists tend to err on the side of medical caution and therefore hospitalize patients for whom other dispositions would be more beneficial. The National Institute of Mental Health recently found that only 36% of patients below age 20 who were confined at St. Elizabeths Hospital actually required such hospitalization. Of particular relevance to this case, a Georgia study Commission on Mental Health Services for Children and Youth concluded that more than half of the State’s institutionalized children were not in need of confinement if other forms of care were made available or used.
II
Rights of Children Committed by Their Parents
A
Notwithstanding all this, Georgia denies hearings to juveniles institutionalized at the behest of their parents. Georgia rationalizes this practice on the theory that parents act in their children’s best interests and therefore may waive their children’s due process rights. Children incarcerated because their parents wish them confined, Georgia contends, are really voluntary patients. I cannot accept this argument.
In our society, parental rights are limited by the legitimate rights and interests of their children. “Parents may be free to become martyrs themselves. But it does not follow they are free, in identical circumstances, to make martyrs of their children before they have reached the age of full and legal discretion when they can make that choice for themselves.” This principle is reflected in the variety of statutes and cases that authorize state intervention on behalf of neglected or abused children and that, inter alia, curtail parental authority to alienate their children’s property, to withhold necessary medical treatment, and to deny children exposure to ideas and experiences they may later need as independent and autonomous adults.
This principle is also reflected in constitutional jurisprudence. Notions of parental authority and family autonomy cannot stand as absolute and invariable barriers to the assertion of constitutional rights by children. States, for example, may not condition a minor’s right to secure an abortion on attaining her parents’ consent since the right to an abortion is an important personal right and since disputes between parents and children on this question would fracture family autonomy.
…
Additional considerations counsel against allowing parents unfettered power to institutionalize their children without cause or without any hearing to ascertain that cause. The presumption that parents act in their children’s best interests, while applicable to most child-rearing decisions, is not applicable in the commitment context. Numerous studies reveal that parental decisions to institutionalize their children often are the results of dislocation in the family unrelated to the children’s mental condition. Moreover, even well-meaning parents lack the expertise necessary to evaluate the relative advantages and disadvantages of inpatient as opposed to outpatient psychiatric treatment. Parental decisions to waive hearings in which such questions could be explored, therefore, cannot be conclusively deemed either informed or intelligent. In these circumstances, I respectfully suggest, it ignores reality to assume blindly that parents act in their children’s best interests when making commitment decisions and when waiving their children’s due process rights.
B
This does not mean States are obliged to treat children who are committed at the behest of their parents in precisely the same manner as other persons who are involuntarily committed. The demands of due process are flexible and the parental commitment decision carries with it practical implications that States may legitimately take into account. While as a general rule due process requires that commitment hearings precede involuntary hospitalization, when parents seek to hospitalize their children special considerations militate in favor of postponement of formal commitment proceedings and against mandatory adversary preconfinement commitment hearings.
First, the prospect of an adversary hearing prior to admission might deter parents from seeking needed medical attention for their children. Second, the hearings themselves might delay treatment of children whose home life has become impossible and who require some form of immediate state care. Furthermore, because adversary hearings at this juncture would necessarily involve direct challenges to parental authority, judgment, or veracity, preadmission hearings may well result in pitting the child and his advocate against the parents. This, in turn, might traumatize both parent and child and make the child’s eventual return to his family more difficult.
Because of these special considerations, I believe that States may legitimately postpone formal commitment proceedings when parents seek inpatient psychiatric treatment for their children. Such children may be admitted, for a limited period, without prior hearing, so long as the admitting psychiatrist first interviews parent and child and concludes that short-term inpatient treatment would be appropriate.
…
I do not believe, however, that the present Georgia juvenile commitment scheme is constitutional in its entirety. Although Georgia may postpone formal commitment hearings, when parents seek to commit their children, the State cannot dispense with such hearings altogether. Our cases make clear that, when protected interests are at stake, the “fundamental requirement of due process is the opportunity to be heard ‘at a meaningful time and in a meaningful manner.’” …
The informal postadmission procedures that Georgia now follows are simply not enough to qualify as hearings let alone reasonably prompt hearings. …
The special considerations that militate against preadmission commitment hearings when parents seek to hospitalize their children do not militate against reasonably prompt postadmission commitment hearings. In the first place, postadmission hearings would not delay the commencement of needed treatment. Children could be cared for by the State pending the disposition decision.
Second, the interest in avoiding family discord would be less significant at this stage since the family autonomy already will have been fractured by the institutionalization of the child. In any event, postadmission hearings are unlikely to disrupt family relationships. At later hearings, the case for and against commitment would be based upon the observations of the hospital staff and the judgments of the staff psychiatrists, rather than upon parental observations and recommendations. The doctors urging commitment, and not the parents, would stand as the child’s adversaries. As a consequence, postadmission commitment hearings are unlikely to involve direct challenges to parental authority, judgment, or veracity. To defend the child, the child’s advocate need not dispute the parents’ original decision to seek medical treatment for their child, or even, for that matter, their observations concerning the child’s behavior. The advocate need only argue, for example, that the child had sufficiently improved during his hospital stay to warrant outpatient treatment or outright discharge. Conflict between doctor and advocate on this question is unlikely to lead to family discord.
As a consequence, the prospect of a postadmission hearing is unlikely to deter parents from seeking medical attention for their children and the hearing itself is unlikely so to traumatize parent and child as to make the child’s eventual return to the family impracticable.
Nor would postadmission hearings defeat the primary purpose of the state juvenile mental health enterprise. Under the present juvenile commitment scheme, Georgia parents do not enjoy absolute discretion to commit their children to public mental hospitals. Superintendents of state facilities may not accept children for long-term treatment unless they first determine that the children are mentally ill and will likely benefit from long-term hospital care. If the superintendent determines either condition is unmet, the child must be released or refused admission, regardless of the parents’ desires. No legitimate state interest would suffer if the superintendent’s determinations were reached through fair proceedings with due consideration of fairly presented opposing viewpoints rather than through the present practice of secret, ex parte deliberations.
…
III
Rights of Children Committed by their State Guardians
Georgia does not accord prior hearings to juvenile wards of the State of Georgia committed by state social workers acting in loco parentis. The Court dismisses a challenge to this practice on the grounds that state social workers are obliged by statute to act in the children’s best interest. I find this reasoning particularly unpersuasive. With equal logic, it could be argued that criminal trials are unnecessary since prosecutors are not supposed to prosecute innocent persons.
To my mind, there is no justification for denying children committed by their social workers the prior hearings that the Constitution typically requires. In the first place, such children cannot be said to have waived their rights to a prior hearing simply because their social workers wished them to be confined. The rule that parents speak for their children, even if it were applicable in the commitment context, cannot be transmuted into a rule that state social workers speak for their minor clients. The rule in favor of deference to parental authority is designed to shield parental control of child rearing from state interference. The rule cannot be invoked in defense of unfettered state control of child rearing or to immunize from review the decisions of state social workers. The social worker-child relationship is not deserving of the special protection and deference accorded to the parent-child relationship, and state officials acting in loco parentis cannot be equated with parents.
Second, the special considerations that justify postponement of formal commitment proceedings whenever parents seek to hospitalize their children are absent when the children are wards of the State and are being committed upon the recommendations of their social workers. The prospect of preadmission hearings is not likely to deter state social workers from discharging their duties and securing psychiatric attention for their disturbed clients. Moreover, since the children will already be in some form of state custody as wards of the State, prehospitalization hearings will not prevent needy children from receiving state care during the pendency of the commitment proceedings. Finally, hearings in which the decisions of state social workers are reviewed by other state officials are not likely to traumatize the children or to hinder their eventual recovery.
For these reasons, I believe that, in the absence of exigent circumstances, juveniles committed upon the recommendation of their social workers are entitled to preadmission commitment hearings. As a consequence, I would hold Georgia’s present practice of denying these juveniles prior hearings unconstitutional.
IV
Children incarcerated in public mental institutions are constitutionally entitled to a fair opportunity to contest the legitimacy of their confinement. They are entitled to some champion who can speak on their behalf and who stands ready to oppose a wrongful commitment. Georgia should not be permitted to deny that opportunity and that champion simply because the children’s parents or guardians wish them to be confined without a hearing. The risk of erroneous commitment is simply too great unless there is some form of adversary review. And fairness demands that children abandoned by their supposed protectors to the rigors of institutional confinement be given the help of some separate voice.

              Notes and Queries
              	1.Do you agree with the Court that “what is best for the child is an individual medical decision that must be left to the judgement of physicians in each case”?

 

	2.How does the Court justify providing parents with so much control over their child’s commitment?

 

	3.Common law allowed mature minors to make their own decisions about medical treatment without their parents’ consent. Should the right extend to civil commitment? Should hearings be provided for all children or simply those who are sufficiently mature to make autonomous decisions?

 

	4.How does the Court justify not providing counsel for a child in order to avoid inappropriate commitment and to identify alternatives for treatment in a noninstitutional setting?

 

	5.Many commentators suggest that commitment has been used to deal with troublesome children rather than children who suffer severe mental disorders. How can Parham be used to address the inappropriate commitment of children?

 

	6.The Court places emphasis on the natural bonds of affection between parent and child that will lead the parents to act in their children’s best interests. Do you find that argument persuasive? When considering wards of the state, the Court finds that the absence of an adult who cares deeply for a child has little effect on the reliability of the initial admission decision. The Court reasons that statutory obligations require the state to act in the ward’s best interest. Does that obligation persuade you that the state will in fact act in the child’s best interests?

 

	7.Do you agree with Justice Stewart who proposes that parents should be presumed to act in their children’s best interests and that, if they do not, child maltreatment laws protect children from erroneous admissions to mental health institutions?

 

	8.The Court reasons that providing less costly procedural protections to children is reasonable given that Georgia’s comprehensive mental health program seeks substantively and at great cost to provide care for those who cannot afford to obtain private treatment. Should similar rationales support reduced protections for children’s admission to private institutions? What admission procedures should private institutions implement?

 

	9.What do you make of the Commission on Mental Health Services for Children and Youth’s conclusion that more than half of Georgia’s institutionalized children were not in need of confinement if other forms of care were made available or used?

 




            
Review Problems	1.A program of psychotherapy (“Reparative” therapy) attempts to “cure” homosexuals by turning them into heterosexuals. The American Psychological Association has announced its opposition to these efforts and maintains that scientific evidence does not show that reparative or conversion therapy works. Further, the American Psychological Association does not view homosexuality as an illness. Suppose parents want their 15-year-old son committed for reparative therapy. Do parents retain that right? Suppose the son objects; are the parents being abusive? Suppose the son is sexually active in a state that has sodomy laws; should the parent be held responsible if the son engages in proscribed homosexual activity? Suppose the son is not homosexual but is sexually active. Could the parent commit the child to help stop his delinquent activities?

 





________________________

              Cruzan v. Director, Missouri Health Department
            
497 U.S. 261 (1990).

              CHIEF JUSTICE REHNQUIST delivered the opinion of the Court.
            
Petitioner Nancy Beth Cruzan was rendered incompetent as a result of severe injuries sustained during an automobile accident. Copetitioners Lester and Joyce Cruzan, Nancy’s parents and coguardians, sought a court order directing the withdrawal of their daughter’s artificial feeding and hydration equipment after it became apparent that she had virtually no chance of recovering her cognitive faculties. The Supreme Court of Missouri held that because there was no clear and convincing evidence of Nancy’s desire to have life-sustaining treatment withdrawn under such circumstances, her parents lacked authority to effectuate such a request. We granted certiorari and now affirm.
On the night of January 11, 1983, Nancy Cruzan lost control of her car as she traveled down Elm Road in Jasper County, Missouri. The vehicle overturned, and Cruzan was discovered lying face down in a ditch without detectable respiratory or cardiac function. Paramedics were able to restore her breathing and heartbeat at the accident site, and she was transported to a hospital in an unconscious state. An attending neurosurgeon diagnosed her as having sustained probable cerebral contusions compounded by significant anoxia (lack of oxygen). The Missouri trial court in this case found that permanent brain damage generally results after 6 minutes in an anoxic state; it was estimated that Cruzan was deprived of oxygen from 12 to 14 minutes. She remained in a coma for approximately three weeks and then progressed to an unconscious state in which she was able to orally ingest some nutrition. In order to ease feeding and further the recovery, surgeons implanted a gastrostomy feeding and hydration tube in Cruzan with the consent of her then husband. Subsequent rehabilitative efforts proved unavailing. She now lies in a Missouri state hospital in what is commonly referred to as a persistent vegetative state: generally, a condition in which a person exhibits motor reflexes but evinces no indications of significant cognitive function. The State of Missouri is bearing the cost of her care.
After it had become apparent that Nancy Cruzan had virtually no chance of regaining her mental faculties, her parents asked hospital employees to terminate the artificial nutrition and hydration procedures. All agree that such a removal would cause her death. The employees refused to honor the request without court approval. The parents then sought and received authorization from the state trial court for termination. The court found that a person in Nancy’s condition had a fundamental right under the State and Federal Constitutions to refuse or direct the withdrawal of “death prolonging procedures.” The court also found that Nancy’s “expressed thoughts at age twenty-five in somewhat serious conversation with a housemate friend that if sick or injured she would not wish to continue her life unless she could live at least halfway normally suggests that given her present condition she would not wish to continue on with her nutrition and hydration.”
The Supreme Court of Missouri reversed by a divided vote. The court recognized a right to refuse treatment embodied in the common-law doctrine of informed consent, but expressed skepticism about the application of that doctrine in the circumstances of this case. The court also declined to read a broad right of privacy into the State Constitution which would “support the right of a person to refuse medical treatment in every circumstance,” and expressed doubt as to whether such a right existed under the United States Constitution. It then decided that the Missouri Living Will statute embodied a state policy strongly favoring the preservation of life. The court found that Cruzan’s statements to her roommate regarding her desire to live or die under certain conditions were “unreliable for the purpose of determining her intent,” “and thus insufficient to support the co-guardians[‘] claim to exercise substituted judgment on Nancy’s behalf.” It rejected the argument that Cruzan’s parents were entitled to order the termination of her medical treatment, concluding that “no person can assume that choice for an incompetent in the absence of the formalities required under Missouri’s Living Will statutes or the clear and convincing, inherently reliable evidence absent here.” The court also expressed its view that “broad policy questions bearing on life and death are more properly addressed by representative assemblies” than judicial bodies.
We granted certiorari to consider the question whether Cruzan has a right under the United States Constitution which would require the hospital to withdraw life-sustaining treatment from her under these circumstances.
At common law, even the touching of one person by another without consent and without legal justification was a battery. …This notion of bodily integrity has been embodied in the requirement that informed consent is generally required for medical treatment. …
The logical corollary of the doctrine of informed consent is that the patient generally possesses the right not to consent, that is, to refuse treatment. …
…
…
As these cases demonstrate, the common-law doctrine of informed consent is viewed as generally encompassing the right of a competent individual to refuse medical treatment. Beyond that, these cases demonstrate both similarity and diversity in their approaches to decision of what all agree is a perplexing question with unusually strong moral and ethical overtones. State courts have available to them for decision a number of sources – state constitutions, statutes, and common law – which are not available to us. In this Court, the question is simply and starkly whether the United States Constitution prohibits Missouri from choosing the rule of decision which it did. This is the first case in which we have been squarely presented with the issue whether the United States Constitution grants what is in common parlance referred to as a “right to die.” …
The Fourteenth Amendment provides that no State shall “deprive any person of life, liberty, or property, without due process of law.” The principle that a competent person has a constitutionally protected liberty interest in refusing unwanted medical treatment may be inferred from our prior decisions. In Jacobson v. Massachusetts, for instance, the Court balanced an individual’s liberty interest in declining an unwanted smallpox vaccine against the State’s interest in preventing disease. …
Just this Term, in the course of holding that a State’s procedures for administering antipsychotic medication to prisoners were sufficient to satisfy due process concerns, we recognized that prisoners possess “a significant liberty interest in avoiding the unwanted administration of antipsychotic drugs under the Due Process Clause of the Fourteenth Amendment.” Still other cases support the recognition of a general liberty interest in refusing medical treatment.
But determining that a person has a “liberty interest” under the Due Process Clause does not end the inquiry; “whether respondent’s constitutional rights have been violated must be determined by balancing his liberty interests against the relevant state interests.”
Petitioners insist that under the general holdings of our cases, the forced administration of life-sustaining medical treatment, and even of artificially delivered food and water essential to life, would implicate a competent person’s liberty interest. Although we think the logic of the cases discussed above would embrace such a liberty interest, the dramatic consequences involved in refusal of such treatment would inform the inquiry as to whether the deprivation of that interest is constitutionally permissible. But for purposes of this case, we assume that the United States Constitution would grant a competent person a constitutionally protected right to refuse lifesaving hydration and nutrition.
Petitioners go on to assert that an incompetent person should possess the same right in this respect as is possessed by a competent person. …
The difficulty with petitioners’ claim is that in a sense it begs the question: An incompetent person is not able to make an informed and voluntary choice to exercise a hypothetical right to refuse treatment or any other right. Such a “right” must be exercised for her, if at all, by some sort of surrogate. Here, Missouri has in effect recognized that under certain circumstances a surrogate may act for the patient in electing to have hydration and nutrition withdrawn in such a way as to cause death, but it has established a procedural safeguard to assure that the action of the surrogate conforms as best it may to the wishes expressed by the patient while competent. Missouri requires that evidence of the incompetent’s wishes as to the withdrawal of treatment be proved by clear and convincing evidence. The question, then, is whether the United States Constitution forbids the establishment of this procedural requirement by the State. We hold that it does not.
Whether or not Missouri’s clear and convincing evidence requirement comports with the United States Constitution depends in part on what interests the State may properly seek to protect in this situation. Missouri relies on its interest in the protection and preservation of human life, and there can be no gainsaying this interest. As a general matter, the States – indeed, all civilized nations – demonstrate their commitment to life by treating homicide as a serious crime. Moreover, the majority of States in this country have laws imposing criminal penalties on one who assists another to commit suicide. We do not think a State is required to remain neutral in the face of an informed and voluntary decision by a physically able adult to starve to death.
But in the context presented here, a State has more particular interests at stake. The choice between life and death is a deeply personal decision of obvious and overwhelming finality. We believe Missouri may legitimately seek to safeguard the personal element of this choice through the imposition of heightened evidentiary requirements. It cannot be disputed that the Due Process Clause protects an interest in life as well as an interest in refusing life-sustaining medical treatment. Not all incompetent patients will have loved ones available to serve as surrogate decisionmakers. And even where family members are present, “there will, of course, be some unfortunate situations in which family members will not act to protect a patient.” A State is entitled to guard against potential abuses in such situations. Similarly, a State is entitled to consider that a judicial proceeding to make a determination regarding an incompetent’s wishes may very well not be an adversarial one, with the added guarantee of accurate factfinding that the adversary process brings with it. Finally, we think a State may properly decline to make judgments about the “quality” of life that a particular individual may enjoy, and simply assert an unqualified interest in the preservation of human life to be weighed against the constitutionally protected interests of the individual.
In our view, Missouri has permissibly sought to advance these interests through the adoption of a “clear and convincing” standard of proof to govern such proceedings. “The function of a standard of proof, as that concept is embodied in the Due Process Clause and in the realm of factfinding, is to ‘instruct the factfinder concerning the degree of confidence our society thinks he should have in the correctness of factual conclusions for a particular type of adjudication.’” “This Court has mandated an intermediate standard of proof – ’clear and convincing evidence’ – when the individual interests at stake in a state proceeding are both ‘particularly important’ and ‘more substantial than mere loss of money.’” Thus, such a standard has been required in deportation proceedings, in denaturalization proceedings, in civil commitment proceedings, and in proceedings for the termination of parental rights. Further, this level of proof, “or an even higher one, has traditionally been imposed in cases involving allegations of civil fraud, and in a variety of other kinds of civil cases involving such issues as . . . lost wills, oral contracts to make bequests, and the like.”
We think it self-evident that the interests at stake in the instant proceedings are more substantial, both on an individual and societal level, than those involved in a run-of-the-mine civil dispute not only does the standard of proof reflect the importance of a particular adjudication, it also serves as “a societal judgment about how the risk of error should be distributed between the litigants.” The more stringent the burden of proof a party must bear, the more that party bears the risk of an erroneous decision. We believe that Missouri may permissibly place an increased risk of an erroneous decision on those seeking to terminate an incompetent individual’s life-sustaining treatment. An erroneous decision not to terminate results in a maintenance of the status quo; the possibility of subsequent developments such as advancements in medical science, the discovery of new evidence regarding the patient’s intent, changes in the law, or simply the unexpected death of the patient despite the administration of life-sustaining treatment at least create the potential that a wrong decision will eventually be corrected or its impact mitigated. An erroneous decision to withdraw life-sustaining treatment, however, is not susceptible of correction. …
…
In sum, we conclude that a State may apply a clear and convincing evidence standard in proceedings where a guardian seeks to discontinue nutrition and hydration of a person diagnosed to be in a persistent vegetative state. We note that many courts which have adopted some sort of substituted judgment procedure in situations like this, whether they limit consideration of evidence to the prior expressed wishes of the incompetent individual, or whether they allow more general proof of what the individual’s decision would have been, require a clear and convincing standard of proof for such evidence.
The Supreme Court of Missouri held that in this case the testimony adduced at trial did not amount to clear and convincing proof of the patient’s desire to have hydration and nutrition withdrawn. In so doing, it reversed a decision of the Missouri trial court which had found that the evidence “suggested” Nancy Cruzan would not have desired to continue such measures, but which had not adopted the standard of “clear and convincing evidence” enunciated by the Supreme Court. The testimony adduced at trial consisted primarily of Nancy Cruzan’s statements made to a housemate about a year before her accident that she would not want to live should she face life as a “vegetable,” and other observations to the same effect. The observations did not deal in terms with withdrawal of medical treatment or of hydration and nutrition. We cannot say that the Supreme Court of Missouri committed constitutional error in reaching the conclusion that it did.
Petitioners alternatively contend that Missouri must accept the “substituted judgment” of close family members even in the absence of substantial proof that their views reflect the views of the patient. …. But we do not think these cases support their claim. … Here again petitioners would seek to turn a decision which allowed a State to rely on family decisionmaking into a constitutional requirement that the State recognize such decisionmaking. But constitutional law does not work that way.
No doubt is engendered by anything in this record but that Nancy Cruzan’s mother and father are loving and caring parents. If the State were required by the United States Constitution to repose a right of “substituted judgment” with anyone, the Cruzans would surely qualify. But we do not think the Due Process Clause requires the State to repose judgment on these matters with anyone but the patient herself. Close family members may have a strong feeling – a feeling not at all ignoble or unworthy, but not entirely disinterested either – that they do not wish to witness the continuation of the life of a loved one which they regard as hopeless, meaningless, and even degrading. But there is no automatic assurance that the view of close family members will necessarily be the same as the patient’s would have been had she been confronted with the prospect of her situation while competent. All of the reasons previously discussed for allowing Missouri to require clear and convincing evidence of the patient’s wishes lead us to conclude that the State may choose to defer only to those wishes, rather than confide the decision to close family members.
The judgment of the Supreme Court of Missouri is
Affirmed.

              JUSTICE O’CONNOR, concurring.
            
I agree that a protected liberty interest in refusing unwanted medical treatment may be inferred from our prior decisions, and that the refusal of artificially delivered food and water is encompassed within that liberty interest. I write separately to clarify why I believe this to be so.
As the Court notes, the liberty interest in refusing medical treatment flows from decisions involving the State’s invasions into the body. Because our notions of liberty are inextricably entwined with our idea of physical freedom and self-determination, the Court has often deemed state incursions into the body repugnant to the interests protected by the Due Process Clause. … The State’s imposition of medical treatment on an unwilling competent adult necessarily involves some form of restraint and intrusion. A seriously ill or dying patient whose wishes are not honored may feel a captive of the machinery required for life-sustaining measures or other medical interventions. Such forced treatment may burden that individual’s liberty interests as much as any state coercion.
The State’s artificial provision of nutrition and hydration implicates identical concerns. Artificial feeding cannot readily be distinguished from other forms of medical treatment. Whether or not the techniques used to pass food and water into the patient’s alimentary tract are termed “medical treatment,” it is clear they all involve some degree of intrusion and restraint. Feeding a patient by means of a nasogastric tube requires a physician to pass a long flexible tube through the patient’s nose, throat, and esophagus and into the stomach. Because of the discomfort such a tube causes, “many patients need to be restrained forcibly and their hands put into large mittens to prevent them from removing the tube.” Requiring a competent adult to endure such procedures against her will burdens the patient’s liberty, dignity, and freedom to determine the course of her own treatment. Accordingly, the liberty guaranteed by the Due Process Clause must protect, if it protects anything, an individual’s deeply personal decision to reject medical treatment, including the artificial delivery of food and water.
…

              JUSTICE SCALIA, concurring.
            
…
While I agree with the Court’s analysis today, and therefore join in its opinion, I would have preferred that we announce, clearly and promptly, that the federal courts have no business in this field; that American law has always accorded the State the power to prevent, by force if necessary, suicide – including suicide by refusing to take appropriate measures necessary to preserve one’s life; that the point at which life becomes “worthless,” and the point at which the means necessary to preserve it become “extraordinary” or “inappropriate,” are neither set forth in the Constitution nor known to the nine Justices of this Court any better than they are known to nine people picked at random from the Kansas City telephone directory; and hence, that even when it is demonstrated by clear and convincing evidence that a patient no longer wishes certain measures to be taken to preserve his or her life, it is up to the citizens of Missouri to decide, through their elected representatives, whether that wish will be honored. It is quite impossible (because the Constitution says nothing about the matter) that those citizens will decide upon a line less lawful than the one we would choose; and it is unlikely (because we know no more about “life and death” than they do) that they will decide upon a line less reasonable.
The text of the Due Process Clause does not protect individuals against deprivations of liberty simpliciter. It protects them against deprivations of liberty “without due process of law.” … It is at least true that no “substantive due process” claim can be maintained unless the claimant demonstrates that the State has deprived him of a right historically and traditionally protected against state interference. That cannot possibly be established here.
At common law in England, a suicide – defined as one who “deliberately puts an end to his own existence, or commits any unlawful malicious act, the consequence of which is his own death,” was criminally liable. Although the States abolished the penalties imposed by the common law (i. e., forfeiture and ignominious burial), they did so to spare the innocent family and not to legitimize the act. Case law at the time of the adoption of the Fourteenth Amendment generally held that assisting suicide was a criminal offense. … Thus, “there is no significant support for the claim that a right to suicide is so rooted in our tradition that it may be deemed ‘fundamental’ or ‘implicit in the concept of ordered liberty.’”
…

              JUSTICE BRENNAN, with whom JUSTICE MARSHALL and JUSTICE BLACKMUN join, dissenting.
            
…
Today the Court, while tentatively accepting that there is some degree of constitutionally protected liberty interest in avoiding unwanted medical treatment, including life-sustaining medical treatment such as artificial nutrition and hydration, affirms the decision of the Missouri Supreme Court. The majority opinion, as I read it, would affirm that decision on the ground that a State may require “clear and convincing” evidence of Nancy Cruzan’s prior decision to forgo life-sustaining treatment under circumstances such as hers in order to ensure that her actual wishes are honored. Because I believe that Nancy Cruzan has a fundamental right to be free of unwanted artificial nutrition and hydration, which right is not outweighed by any interests of the State, and because I find that the improperly biased procedural obstacles imposed by the Missouri Supreme Court impermissibly burden that right, I respectfully dissent. Nancy Cruzan is entitled to choose to die with dignity.
I
A
…
B
The starting point for our legal analysis must be whether a competent person has a constitutional right to avoid unwanted medical care. Earlier this Term, this Court held that the Due Process Clause of the Fourteenth Amendment confers a significant liberty interest in avoiding unwanted medical treatment. Today, the Court concedes that our prior decisions “support the recognition of a general liberty interest in refusing medical treatment.” The Court, however, avoids discussing either the measure of that liberty interest or its application by assuming, for purposes of this case only, that a competent person has a constitutionally protected liberty interest in being free of unwanted artificial nutrition and hydration. …
But if a competent person has a liberty interest to be free of unwanted medical treatment, as both the majority and JUSTICE O’CONNOR concede, it must be fundamental. “We are dealing here with [a decision] which involves one of the basic civil rights of man.” Whatever other liberties protected by the Due Process Clause are fundamental, “those liberties that are ‘deeply rooted in this Nation’s history and tradition’” are among them. …
The right to be free from medical attention without consent, to determine what shall be done with one’s own body, is deeply rooted in this Nation’s traditions, as the majority acknowledges. …
That there may be serious consequences involved in refusal of the medical treatment at issue here does not vitiate the right under our common-law tradition of medical self-determination. …
…
Nor does the fact that Nancy Cruzan is now incompetent deprive her of her fundamental rights. …
II
A
The right to be free from unwanted medical attention is a right to evaluate the potential benefit of treatment and its possible consequences according to one’s own values and to make a personal decision whether to subject oneself to the intrusion. For a patient like Nancy Cruzan, the sole benefit of medical treatment is being kept metabolically alive. Neither artificial nutrition nor any other form of medical treatment available today can cure or in any way ameliorate her condition. Irreversibly vegetative patients are devoid of thought, emotion, and sensation; they are permanently and completely unconscious. …
There are also affirmative reasons why someone like Nancy might choose to forgo artificial nutrition and hydration under these circumstances. Dying is personal. And it is profound. For many, the thought of an ignoble end, steeped in decay, is abhorrent. A quiet, proud death, bodily integrity intact, is a matter of extreme consequence. …
B
Although the right to be free of unwanted medical intervention, like other constitutionally protected interests, may not be absolute, no state interest could outweigh the rights of an individual in Nancy Cruzan’s position. Whatever a State’s possible interests in mandating life-support treatment under other circumstances, there is no good to be obtained here by Missouri’s insistence that Nancy Cruzan remain on life-support systems if it is indeed her wish not to do so. Missouri does not claim, nor could it, that society as a whole will be benefited by Nancy’s receiving medical treatment. No third party’s situation will be improved and no harm to others will be averted
The only state interest asserted here is a general interest in the preservation of life. But the State has no legitimate general interest in someone’s life, completely abstracted from the interest of the person living that life, that could outweigh the person’s choice to avoid medical treatment. …. Thus, the State’s general interest in life must accede to Nancy Cruzan’s particularized and intense interest in self-determination in her choice of medical treatment. There is simply nothing legitimately within the State’s purview to be gained by superseding her decision.
…
III
This is not to say that the State has no legitimate interests to assert here. As the majority recognizes, Missouri has a parens patriae interest in providing Nancy Cruzan, now incompetent, with as accurate as possible a determination of how she would exercise her rights under these circumstances. Second, if and when it is determined that Nancy Cruzan would want to continue treatment, the State may legitimately assert an interest in providing that treatment. But until Nancy’s wishes have been determined, the only state interest that may be asserted is an interest in safeguarding the accuracy of that determination.
Accuracy, therefore, must be our touchstone. Missouri may constitutionally impose only those procedural requirements that serve to enhance the accuracy of a determination of Nancy Cruzan’s wishes or are at least consistent with an accurate determination. The Missouri “safeguard” that the Court upholds today does not meet that standard. The determination needed in this context is whether the incompetent person would choose to live in a persistent vegetative state on life support or to avoid this medical treatment. Missouri’s rule of decision imposes a markedly asymmetrical evidentiary burden. Only evidence of specific statements of treatment choice made by the patient when competent is admissible to support a finding that the patient, now in a persistent vegetative state, would wish to avoid further medical treatment. Moreover, this evidence must be clear and convincing. No proof is required to support a finding that the incompetent person would wish to continue treatment.
…
B
Even more than its heightened evidentiary standard, the Missouri court’s categorical exclusion of relevant evidence dispenses with any semblance of accurate factfinding. The court adverted to no evidence supporting its decision, but held that no clear and convincing, inherently reliable evidence had been presented to show that Nancy would want to avoid further treatment. In doing so, the court failed to consider statements Nancy had made to family members and a close friend. The court also failed to consider testimony from Nancy’s mother and sister that they were certain that Nancy would want to discontinue artificial nutrition and hydration, even after the court found that Nancy’s family was loving and without malignant motive. The court also failed to consider the conclusions of the guardian ad litem, appointed by the trial court, that there was clear and convincing evidence that Nancy would want to discontinue medical treatment and that this was in her best interests. The court did not specifically define what kind of evidence it would consider clear and convincing, but its general discussion suggests that only a living will or equivalently formal directive from the patient when competent would meet this standard.
…
D
Finally, I cannot agree with the majority that where it is not possible to determine what choice an incompetent patient would make, a State’s role as parens patriae permits the State automatically to make that choice itself. …
The majority justifies its position by arguing that, while close family members may have a strong feeling about the question, “there is no automatic assurance that the view of close family members will necessarily be the same as the patient’s would have been had she been confronted with the prospect of her situation while competent.” I cannot quarrel with this observation. But it leads only to another question: Is there any reason to suppose that a State is more likely to make the choice that the patient would have made than someone who knew the patient intimately? …
A State’s inability to discern an incompetent patient’s choice still need not mean that a State is rendered powerless to protect that choice. But I would find that the Due Process Clause prohibits a State from doing more than that. A State may ensure that the person who makes the decision on the patient’s behalf is the one whom the patient himself would have selected to make that choice for him. And a State may exclude from consideration anyone having improper motives. But a State generally must either repose the choice with the person whom the patient himself would most likely have chosen as proxy or leave the decision to the patient’s family.
IV
…
I respectfully dissent.

              JUSTICE STEVENS, dissenting.
            
…
I would so hold: In my view, the Constitution requires the State to care for Nancy Cruzan’s life in a way that gives appropriate respect to her own best interests.
…
In short, there is no reasonable ground for believing that Nancy Beth Cruzan has any personal interest in the perpetuation of what the State has decided is her life. As I have already suggested, it would be possible to hypothesize such an interest on the basis of theological or philosophical conjecture. But even to posit such a basis for the State’s action is to condemn it. It is not within the province of secular government to circumscribe the liberties of the people by regulations designed wholly for the purpose of establishing a sectarian definition of life.
My disagreement with the Court is thus unrelated to its endorsement of the clear and convincing standard of proof for cases of this kind. Indeed, I agree that the controlling facts must be established with unmistakable clarity. The critical question, however, is not how to prove the controlling facts but rather what proven facts should be controlling. In my view, the constitutional answer is clear: The best interests of the individual, especially when buttressed by the interests of all related third parties, must prevail over any general state policy that simply ignores those interests. Indeed, the only apparent secular basis for the State’s interest in life is the policy’s persuasive impact upon people other than Nancy and her family. Yet, “although the State may properly perform a teaching function,” and although that teaching may foster respect for the sanctity of life, the State may not pursue its project by infringing constitutionally protected interests for “symbolic effect.” The failure of Missouri’s policy to heed the interests of a dying individual with respect to matters so private is ample evidence of the policy’s illegitimacy.
…
I respectfully dissent.
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One of the most important developments in adolescence is the development of a conscience, which can be viewed as the complex of ethical and moral principles that guides individuals’ actions and thoughts. In many ways, it is difficult to think of another equally important developmental domain. Our conscience is what guides what we think and do; it goes to the foundation of who we are. Developmentalists have tended to ignore this aspect of development. Instead, they have examined it tangentially through, for example, the study of moral development, delinquency, identity development, and decision-making. “Conscience” refers to the sum of these related topics and it brings all of these areas of research together.
The legal system also has ignored the importance of one’s conscience. Like developmentalists, the legal system addresses one’s conscience tangentially. For example, the legal system addresses issues of conscience through the “first freedoms” of speech, religion, and assembly. In addition, depending on how one wishes to define conscience, the legal system addresses it through laws directly relating to children and their socialization, such as laws addressing education and family life. In approaching these domains, the legal system generally regulates actions and seeks to leave alone the beliefs that would guide them, an approach that supports the view that people can believe whatever they wish so long as they do not act on beliefs that society deems problematic.
The general approach—believe what you wish but refrain from acting on problematic notions—becomes tricky for both individuals and the legal system itself for no other reason that the prohibitions of actions potentially stifle the development of beliefs. The earliest example of this potential conundrum comes from laws regulating family life and religious systems: laws that prohibited polygamy. The leading case, Reynolds v. United States (1878), had the Court view itself as protecting religious beliefs while at the same time prohibiting practices that had been the outcome of those beliefs. Yet, it is difficult to view the Court as embracing religious freedom when it prohibits some religious practices that are part of strongly held religious beliefs. The inability to engage in actions relating to beliefs likely influences the adherence to those beliefs. The dichotomizing approach between protected religious beliefs and unprotected religious actions eventually was abandoned, but the conundrum still remains.
The above example is now part of a long line of cases that relates directly to how the legal system addresses individuals’ sense of conscience. That line of cases provides a good overview of how adolescents’ rights relating to religion are those that come closest to directly addressing their conscience. While those rights may not necessarily relate to what typically is viewed as “religious rights” in the sense of being attached to formal religions, they do address the fundamental issues relating to the ability to think about fundamental moral values that would guide one’s actions, who can influence the development of those beliefs, and the government’s role in shaping that socialization.
In addressing situations involving religious rights, the prevailing popular belief likely is that the government must refrain from shaping people’s religious values and development. To the extent that approach to religious rights remains true, it is complicated by adolescents’ legal status. As with other rights that adolescents might have, their potential religious rights often include the need to consider the rights and roles of their parents. In addition, they also often include the rights of others, such as the rights of peers to practice their religion and their own right not to be exposed to peers and others’ beliefs that they would rather avoid. This is what makes the study of adolescents’ religious rights of such importance. Adolescents’ religious rights
              
             appear in complex situations that address the government’s place in balancing adolescents’ interests with those of their parents or others from their communities.
The Constitutional Foundations
It actually is easy to derive conclusions when exploring adolescents’ rights that relate to religious institutions. With few exceptions, they essentially do not have rights under their own control. Adolescents generally do not because the legal system seeks to stay out of religious matters, especially when those religious matters have little impact on others. As an example, as long as their parents are willing, adolescents are free to worship at a place of their choosing. Adolescents generally are free to develop their own religious beliefs, again with their parents’ involvement if parents wish to be involved. This is so because of the right to the free exercise of religion, notably parents’ rights to the free exercise of their religion, under the First Amendment.
When addressing adolescents’ rights in the context of religion, the major focus tends to be on the imposition of religious beliefs on them. And, that focus is on the government’s support of the imposition of some religious beliefs or the government’s actively supporting some religious beliefs (perhaps at the expense of others). There also is a focus on the government’s roles in protecting adolescents’ freedom to practice their religion and their religious beliefs. This area of law can quickly become complicated, as it can become difficult to discern when to protect one’s freedom to practice (exercise) religion when it can impact others who may or may not want to be involved in the practice.
The above challenges relate closely to the manner constitutional law approaches religious rights. Constitutionally, it is well known that the First Amendment’s protections of religious rights involve two types of rights: Free Exercise (the freedom to practice one’s religion/hold one’s religious beliefs) and Establishment (the prohibition on the government to not establish religion, which may be interpreted in different ways, such as the prohibition of not preferring one religion over another). Much of this area of jurisprudence may be well known. But, it often is misunderstood. It can become difficult to actually distinguish between the freedom to exercise one’s religion and the prohibition on the government to establish one. In addition, it does raise complex issues that become even more difficult to address when dealing with adolescents.
As an example of the complexities, the general popular belief that the Court strictly upholds separation between church and state no longer generally holds. The legal system supports religious groups in many ways. While there are important limits in the government’s role in limiting religious beliefs and practices (free exercise) as well as in supporting religious beliefs and practices (endorsement), there are important exceptions that run the risk of swallowing general rules limiting the government’s power. That is the challenge addressed in this chapter: how does Constitutional law approach religious beliefs and practices, the foundation of adolescents’ sense of conscience?
The Cases That Follow
The cases in this chapter focus on two contexts. The first context involves services supported by the government that can lead to supporting religious beliefs. This group of cases involves different types of social services the government funds. These cases are developed in terms of prohibitions on the government to support religious groups, including their beliefs. The first case involves potential prohibitions on the government’s support of ideas that just so happen to coincide with those of religious groups. That case, Bowen v. Kendrick, addresses the challenges to the Adolescent Family Life Act, the federal law that supports sexual health programs, including sexuality education. The Act explicitly provides for funding religious organizations’ programs, which raises the concern that their programs are religiously motivated and based. The Court addresses whether such laws are permissible. The second case involves the services that religious groups provide, and the effects that doing so might have on communities as well as specific adolescents themselves. The relevant case, Zelman v. Simmons-Harris, addresses challenges to voucher programs that support parochial (religious) schools, and it does so in the context of publically funded school vouchers. The Court finds vouchers permissible, even if they support religious schools. In doing so, the Court details how the government can support religious schools, albeit indirectly, and the potential benefits and harms that might arise from that type of support.
The second group of cases involves the government’s role in supporting prayers in public schools. This important line of cases reveals the special concerns that arise when dealing with adolescents. We learn about the powerful role of peers in shaping their development, which brings to light the government’s role in shaping environments explicitly fraught with religious meaning. The first case, Lee v. Weisman, a challenge to prayers at primary and secondary school graduations, lays the groundwork detailing the principles that would address these issues and leaves a narrow set of circumstances that would permit overtly religious observances at public school events. The second case, Santa Fe Independent School District v. Doe, involving student led prayers at high school football games, presents a school district’s efforts to limit its involvement in the religious observances, which the Court still rejects. The last case, Good News Club v. Milford, a challenge to permitting religious groups to use public school grounds for prayer meetings and encouraging children to attend religious activities, raises an entirely different set of legal issues. In the Good News Club, the Court eventually embraces the government’s ability to support even efforts deliberately aimed at proselytizing young students right in their own schools; gone are concerns that the government is creating social environments that impermissibly encourage youth to take a stand on their religious beliefs.
In addressing the above issues, the cases highlight the importance of religious rights for adolescent development. Popular visions of the government’s role in shaping the development of religious beliefs fall apart. The cases again raise the importance of considering the roles of parents and communities in shaping adolescents’ rights. At their core, they provide a sense of who controls socializing institutions that can highly influence the development of people’s sense of self and general orientation to others.
________________________

              Bowen v. Kendrick
            
487 U.S. 589 (1988)

              Chief Justice Rehnquist delivered the opinion of the Court.
            
[This]…litigation involves a challenge to a federal grant program that provides funding for services relating to adolescent sexuality and pregnancy. Considering the federal statute both “on its face” and “as applied,” the District Court ruled that the statute violated the Establishment Clause of the First Amendment insofar as it provided for the involvement of religious organizations in the federally funded programs. We conclude, however, that the statute is not unconstitutional on its face, and that a determination of whether any of the grants made pursuant to the statute violate the Establishment Clause requires further proceedings in the District Court.
I
The Adolescent Family Life Act (AFLA or Act) was passed by Congress in 1981 in response to the “severe adverse health, social, and economic consequences” that often follow pregnancy and childbirth among unmarried adolescents. Like its predecessor, the Adolescent Health Services and Pregnancy Prevention and Care Act of 1978, the AFLA is essentially a scheme for providing grants to public or nonprofit private organizations or agencies “for services and research in the area of premarital adolescent sexual relations and pregnancy.” These grants are intended to serve several purposes, including the promotion of “self discipline and other prudent approaches to the problem of adolescent premarital sexual relations,” the promotion of adoption as an alternative for adolescent parents, the establishment of new approaches to the delivery of care services for pregnant adolescents, and the support of research and demonstration projects “concerning the societal causes and consequences of adolescent premarital sexual relations, contraceptive use, pregnancy, and child rearing.”
In pertinent part, grant recipients are to provide two types of services: “care services,” for the provision of care to pregnant adolescents and adolescent parents, and “prevention services,” for the prevention of adolescent sexual relations. While the AFLA leaves it up to the Secretary of Health and Human Services (the Secretary) to define exactly what types of services a grantee must provide, the statute contains a listing of “necessary services” that may be funded. These services include pregnancy testing and maternity counseling, adoption counseling and referral services, prenatal and postnatal health care, nutritional information, counseling, child care, mental health services, and perhaps most importantly for present purposes, “educational services relating to family life and problems associated with adolescent premarital sexual relations.”
In drawing up the AFLA and determining what services to provide under the Act, Congress was well aware that “the problems of adolescent premarital sexual relations, pregnancy, and parenthood are multiple and complex.” Indeed, Congress expressly recognized that legislative or governmental action alone would be insufficient:[S]uch problems are best approached through a variety of integrated and essential services provided to adolescents and their families by other family members, religious and charitable organizations, voluntary associations, and other groups in the private sector as well as services provided by publicly sponsored initiatives.



Accordingly, the AFLA expressly states that federally provided services in this area should promote the involvement of parents, and should “emphasize the provision of support by other family members, religious and charitable organizations, voluntary associations, and other groups.” …
… AFLA requires grant applicants, among other things, to describe how they will, “as appropriate in the provision of services[,] involve families of adolescents[, and] involve religious and charitable organizations, voluntary associations, and other groups in the private sector as well as services provided by publicly sponsored initiatives.” This broad-based involvement of groups outside of the government was intended by Congress to “establish better coordination, integration, and linkages” among existing programs in the community, to aid in the development of “strong family values and close family ties,” and to “help adolescents and their families deal with complex issues of adolescent premarital sexual relations and the consequences of such relations.”
In line with its purposes, the AFLA also imposes limitations on the use of funds by grantees. … AFLA expressly states that no funds provided for demonstration projects under the statute may be used for family planning services (other than counseling and referral services) unless appropriate family planning services are not otherwise available in the community. … AFLA restricts the awarding of grants to “programs or projects which do not provide abortions or abortion counseling or referral,” except that the program may provide referral for abortion counseling if the adolescent and her parents request such referral. Finally, the AFLA states that “grants may be made only to projects or programs which do not advocate, promote, or encourage abortion…”
Since 1981 … Funding has gone to a wide variety of recipients, including state and local health agencies, private hospitals, community health associations, privately operated health care centers, and community and charitable organizations. It is undisputed that a number of grantees or subgrantees were organizations with institutional ties to religious denominations.
In 1983, this lawsuit against the Secretary was filed in the United States District Court for the District of Columbia by appellees, a group of federal taxpayers, clergymen, and the American Jewish Congress. Seeking both declaratory and injunctive relief, appellees challenged the constitutionality of the AFLA on the grounds that on its face and as applied the statute violates the Religion Clauses of the First Amendment. Following cross-motions for summary judgment, the District Court held for appellees and declared that the AFLA was invalid both on its face and as applied “insofar as religious organizations are involved in carrying out the programs and purposes of the Act.”
…
II
…
Given this statutory framework, there are two ways in which the statute, considered “on its face,” might be said to have the impermissible primary effect of advancing religion. First, it can be argued that the AFLA advances religion by expressly recognizing that “religious organizations have a role to play” in addressing the problems associated with teenage sexuality. In this view, even if no religious institution receives aid or funding pursuant to the AFLA, the statute is invalid under the Establishment Clause because, among other things, it expressly enlists the involvement of religiously affiliated organizations in the federally subsidized programs, it endorses religious solutions to the problems addressed by the Act, or it creates symbolic ties between church and state. Secondly, it can be argued that the AFLA is invalid on its face because it allows religiously affiliated organizations to participate as grantees or subgrantees in AFLA programs. From this standpoint, the Act is invalid because it authorizes direct federal funding of religious organizations which, given the AFLA’s educational function and the fact that the AFLA’s “viewpoint” may coincide with the grantee’s “viewpoint” on sexual matters, will result unavoidably in the impermissible “inculcation” of religious beliefs in the context of a federally funded program.
We consider the former objection first. As noted previously, the AFLA expressly mentions the role of religious organizations in four places. …
Putting aside for the moment the possible role of religious organizations as grantees, these provisions of the statute reflect at most Congress’ considered judgment that religious organizations can help solve the problems to which the AFLA is addressed. Nothing in our previous cases prevents Congress from making such a judgment or from recognizing the important part that religion or religious organizations may play in resolving certain secular problems. Particularly when, as Congress found, “prevention of adolescent sexual activity and adolescent pregnancy depends primarily upon developing strong family values and close family ties,” it seems quite sensible for Congress to recognize that religious organizations can influence values and can have some influence on family life, including parents’ relations with their adolescent children. To the extent that this congressional recognition has any effect of advancing religion, the effect is at most “incidental and remote.” In addition, although the AFLA does require potential grantees to describe how they will involve religious organizations in the provision of services under the Act, it also requires grantees to describe the involvement of “charitable organizations, voluntary associations, and other groups in the private sector.” In our view, this reflects the statute’s successful maintenance of “a course of neutrality among religions, and between religion and nonreligion.”
This brings us to the second ground for objecting to the AFLA: the fact that it allows religious institutions to participate as recipients of federal funds. The AFLA defines an “eligible grant recipient” as a “public or nonprofit private organization or agency” which demonstrates the capability of providing the requisite services. As this provision would indicate, a fairly wide spectrum of organizations is eligible to apply for and receive funding under the Act, and nothing on the face of the Act suggests it is anything but neutral with respect to the grantee’s status as a sectarian or purely secular institution. …
We note in addition that this Court has never held that religious institutions are disabled by the First Amendment from participating in publicly sponsored social welfare programs. …
Of course, even when the challenged statute appears to be neutral on its face, we have always been careful to ensure that direct government aid to religiously affiliated institutions does not have the primary effect of advancing religion. One way in which direct government aid might have that effect is if the aid flows to institutions that are “pervasively sectarian.”
The reason for this is that there is a risk that direct government funding, even if it is designated for specific secular purposes, may nonetheless advance the pervasively sectarian institution’s “religious mission.” Accordingly, a relevant factor in deciding whether a particular statute on its face can be said to have the improper effect of advancing religion is the determination of whether, and to what extent, the statute directs government aid to pervasively sectarian institutions. …
In this lawsuit, nothing on the face of the AFLA indicates that a significant proportion of the federal funds will be disbursed to “pervasively sectarian” institutions. Indeed, the contention that there is a substantial risk of such institutions receiving direct aid is undercut by the AFLA’s facially neutral grant requirements, the wide spectrum of public and private organizations which are capable of meeting the AFLA’s requirements, and the fact that, of the eligible religious institutions, many will not deserve the label of “pervasively sectarian.” …
Nor do we agree with the District Court that the AFLA necessarily has the effect of advancing religion because the religiously affiliated AFLA grantees will be providing educational and counseling services to adolescents. … But nothing in our prior cases warrants the presumption adopted by the District Court that religiously affiliated AFLA grantees are not capable of carrying out their functions under the AFLA in a lawful, secular manner. Only in the context of aid to “pervasively sectarian” institutions have we invalidated an aid program on the grounds that there was a “substantial” risk that aid to these religious institutions would, knowingly or unknowingly, result in religious indoctrination. …
We also disagree with the District Court’s conclusion that the AFLA is invalid because it authorizes “teaching” by religious grant recipients on “matters [that] are fundamental elements of religious doctrine,” such as the harm of premarital sex and the reasons for choosing adoption over abortion. On an issue as sensitive and important as teenage sexuality, it is not surprising that the Government’s secular concerns would either coincide or conflict with those of religious institutions. But the possibility or even the likelihood that some of the religious institutions who receive AFLA funding will agree with the message that Congress intended to deliver to adolescents through the AFLA is insufficient to warrant a finding that the statute on its face has the primary effect of advancing religion. Nor does the alignment of the statute and the religious views of the grantees run afoul of our proscription against “fund[ing] a specifically religious activity in an otherwise substantially secular setting.” The facially neutral projects authorized by the AFLA including pregnancy testing, adoption counseling and referral services, prenatal and postnatal care, educational services, residential care, child care, consumer education, etc. are not themselves “specifically religious activities,” and they are not converted into such activities by the fact that they are carried out by organizations with religious affiliations.
As yet another reason for invalidating parts of the AFLA, the District Court found that the involvement of religious organizations in the Act has the impermissible effect of creating a “crucial symbolic link” between government and religion. If we were to adopt the District Court’s reasoning, it could be argued that any time a government aid program provides funding to religious organizations in an area in which the organization also has an interest, an impermissible “symbolic link” could be created, no matter whether the aid was to be used solely for secular purposes. This would jeopardize government aid to religiously affiliated hospitals, for example, on the ground that patients would perceive a “symbolic link” between the hospital part of whose “religious mission” might be to save lives and whatever government entity is subsidizing the purely secular medical services provided to the patient. We decline to adopt the District Court’s reasoning and conclude that, in this litigation, whatever “symbolic link” might in fact be created by the AFLA’s disbursement of funds to religious institutions is not sufficient to justify striking down the statute on its face.
A final argument that has been advanced for striking down the AFLA on “effects” grounds is the fact that the statute lacks an express provision preventing the use of federal funds for religious purposes. Clearly, if there were such a provision in this statute, it would be easier to conclude that the statute on its face could not be said to have the primary effect of advancing religion, but we have never stated that a statutory restriction is constitutionally required. …
This, of course, brings us to … the question whether the AFLA leads to “‘an excessive government entanglement with religion.’” There is no doubt that the monitoring of AFLA grants is necessary if the Secretary is to ensure that public money is to be spent in the way that Congress intended and in a way that comports with the Establishment Clause. Accordingly, this litigation presents us with yet another “Catch-22” argument: the very supervision of the aid to assure that it does not further religion renders the statute invalid. …
Here, by contrast, there is no reason to assume that the religious organizations which may receive grants are “pervasively sectarian” in the same sense as the Court has held parochial schools to be. There is accordingly no reason to fear that the less intensive monitoring involved here will cause the Government to intrude unduly in the day-to-day operation of the religiously affiliated AFLA grantees. Unquestionably, the Secretary will review the programs set up and run by the AFLA grantees, and undoubtedly this will involve a review of, for example, the educational materials that a grantee proposes to use. The Secretary may also wish to have Government employees visit the clinics or offices where AFLA programs are being carried out to see whether they are in fact being administered in accordance with statutory and constitutional requirements. But in our view, this type of grant monitoring does not amount to “excessive entanglement,” at least in the context of a statute authorizing grants to religiously affiliated organizations that are not necessarily “pervasively sectarian.”
…
For the foregoing reasons we conclude that the AFLA does not violate the Establishment Clause “on its face.”
III
We turn now to consider whether the District Court correctly ruled that the AFLA was unconstitutional as applied. …
On the merits of the “as applied” challenge, it seems to us that the District Court did not follow the proper approach in assessing appellees’ claim that the Secretary is making grants under the Act that violate the Establishment Clause of the First Amendment. Although the District Court stated several times that AFLA aid had been given to religious organizations that were “ pervasively sectarian,” it did not identify which grantees it was referring to, nor did it discuss with any particularity the aspects of those organizations which in its view warranted classification as “pervasively sectarian.” … Accordingly, although there is no dispute that the record contains evidence of specific incidents of impermissible behavior by AFLA grantees, we feel that this lawsuit should be remanded to the District Court for consideration of the evidence presented by appellees insofar as it sheds light on the manner in which the statute is presently being administered. It is the latter inquiry to which the court must direct itself on remand.
In particular, it will be open to appellees on remand to show that AFLA aid is flowing to grantees that can be considered “pervasively sectarian” religious institutions, such as we have held parochial schools to be. …, it is not enough to show that the recipient of a challenged grant is affiliated with a religious institution or that it is “religiously inspired.”
The District Court should also consider on remand whether in particular cases AFLA aid has been used to fund “specifically religious activit[ies] in an otherwise substantially secular setting.” … evidence that the views espoused on questions such as premarital sex, abortion, and the like happen to coincide with the religious views of the AFLA grantee would not be sufficient to show that the grant funds are being used in such a way as to have a primary effect of advancing religion.
…
Reversed.
Justice O’Connor, concurring. [omitted]

              Justice Kennedy, with whom Justice Scalia joins, concurring.
            
I join the Court’s opinion, and write this separate concurrence to discuss one feature of the proceedings on remand. The Court states that “it will be open to appellees on remand to show that AFLA aid is flowing to grantees that can be considered “pervasively sectarian” religious institutions, such as we have held parochial schools to be.” In my view, such a showing will not alone be enough, in an as applied challenge, to make out a violation of the Establishment Clause.
Though I am not confident that the term “pervasively sectarian” is a well-founded juridical category, I recognize the thrust of our previous decisions that a statute which provides for exclusive or disproportionate funding to pervasively sectarian institutions may impermissibly advance religion and as such be invalid on its face. We hold today, however, that the neutrality of the grant requirements and the diversity of the organizations described in the statute before us foreclose the argument that it is disproportionately tied to pervasively sectarian groups. Having held that the statute is not facially invalid, the only purpose of further inquiring whether any particular grantee institution is pervasively sectarian is as a preliminary step to demonstrating that the funds are in fact being used to further religion. In sum, where, as in this litigation, a statute provides that the benefits of a program are to be distributed in a neutral fashion to religious and nonreligious applicants alike, and the program withstands a facial challenge, it is not unconstitutional as applied solely by reason of the religious character of a specific recipient. The question in an as-applied challenge is not whether the entity is of a religious character, but how it spends its grant.

              Justice Blackmun, with whom Justice Brennan, Justice Marshall, and Justice Stevens join, dissenting.
            
In 1981, Congress enacted the Adolescent Family Life Act … in a broad-scale effort to alleviate some of the problems associated with teenage pregnancy. It is unclear whether Congress ever envisioned that public funds would pay for a program during a session of which parents and teenagers would be instructed:You want to know the church teachings on sexuality…. You are the church. You people sitting here are the body of Christ. The teachings of you and the things you value are, in fact, the values of the Catholic Church.



Or of curricula that taught:The Church has always taught that the marriage act, or intercourse, seals the union of husband and wife, (and is a representation of their union on all levels.) Christ commits Himself to us when we come to ask for the sacrament of marriage. We ask Him to be active in our life. God is love. We ask Him to share His love in ours, and God procreates with us, He enters into our physical union with Him, and we begin new life.



Or the teaching of a method of family planning described on the grant application as “not only a method of birth regulation but also a philosophy of procreation,” and promoted as helping “spouses who are striving … to transform their married life into testimony[,] … to cultivate their matrimonial spirituality[, and] to make themselves better instruments in God’s plan,” and as “facilitat[ing] the evangelization of homes.”
Whatever Congress had in mind, however, it enacted a statute that facilitated and, indeed, encouraged the use of public funds for such instruction, by giving religious groups a central pedagogical and counseling role without imposing any restraints on the sectarian quality of the participation. As the record developed thus far in this litigation makes all too clear, federal tax dollars appropriated for AFLA purposes have been used, with Government approval, to support religious teaching. Today the majority upholds the facial validity of this statute and remands the action to the District Court for further proceedings concerning appellees’ challenge to the manner in which the statute has been applied. Because I am firmly convinced that our cases require invalidating this statutory scheme, I dissent.
…
It is true, of course, that the Court has recognized that the Constitution does not prohibit the government from supporting secular social-welfare services solely because they are provided by a religiously affiliated organization. But such recognition has been closely tied to the nature of the subsidized social service: “the State may send a cleric, indeed even a clerical order, to perform a wholly secular task.” There is a very real and important difference between running a soup kitchen or a hospital, and counseling pregnant teenagers on how to make the difficult decisions facing them. The risk of advancing religion at public expense, and of creating an appearance that the government is endorsing the medium and the message, is much greater when the religious organization is directly engaged in pedagogy, with the express intent of shaping belief and changing behavior, than where it is neutrally dispensing medication, food, or shelter.
There is also, of course, a fundamental difference between government’s employing religion because of its unique appeal to a higher authority and the transcendental nature of its message, and government’s enlisting the aid of religiously committed individuals or organizations without regard to their sectarian motivation. In the latter circumstance, religion plays little or no role; it merely explains why the individual or organization has chosen to get involved in the publicly funded program. In the former, religion is at the core of the subsidized activity, and it affects the manner in which the “service” is dispensed. For some religious organizations, the answer to a teenager’s question “Why shouldn’t I have an abortion?” or “Why shouldn’t I use barrier contraceptives?” will undoubtedly be different from an answer based solely on secular considerations. Public funds may not be used to endorse the religious message.
…

              Notes and Queries
              	1.In a footnote, the ruling opinion specifies that the closest the lower court came to finding impermissible behavior by grantees was to identify “at least ten AFLA grantees or subgrantees [that] were themselves ‘religious organizations,’ in the sense that they have explicit corporate ties to a particular religious faith and by-laws or policies that prohibit any deviation from religious doctrine.” The court responds by noting that, while these factors are relevant to the determination of whether an institution is “pervasively sectarian,” they are not conclusive, and did not find the court’s conclusion that these institutions are “religious organizations” to be equivalent to a finding that their secular purposes and religious mission are “inextricably intertwined.” What more evidence would have been needed? How can those grantees not be “pervasively sectarian”?

 

	2.Do you agree that the statute does not encourage religious messages and does not support religious institutions? Why not simply declare the statute unconstitutional rather than look for instances in which religious institutions act impermissibly? Which approach would best protect the rights of adolescents? Are the examples provided by the dissent the type of material that would be deemed impermissible on remand to the lower court?

 




            
________________________

              Zelman v. Simmons-Harris
            
536 US 639 (2002)

              Rehnquist, C. J., Delivered the opinion of the Court.
            
The State of Ohio has established a pilot program designed to provide educational choices to families with children who reside in the Cleveland City School District. The question presented is whether this program offends the Establishment Clause of the United States Constitution. We hold that it does not.
There are more than 75,000 children enrolled in the Cleveland City School District. The majority of these children are from low-income and minority families. Few of these families enjoy the means to send their children to any school other than an inner-city public school. For more than a generation, however, Cleveland’s public schools have been among the worst performing public schools in the Nation. In 1995, a Federal District Court declared a “crisis of magnitude” and placed the entire Cleveland school district under state control. Shortly thereafter, the state auditor found that Cleveland’s public schools were in the midst of a “crisis that is perhaps unprecedented in the history of American education.” The district had failed to meet any of the 18 state standards for minimal acceptable performance. Only 1 in 10 ninth graders could pass a basic proficiency examination, and students at all levels performed at a dismal rate compared with students in other Ohio public schools. More than two-thirds of high school students either dropped or failed out before graduation. Of those students who managed to reach their senior year, one of every four still failed to graduate. Of those students who did graduate, few could read, write, or compute at levels comparable to their counterparts in other cities.
It is against this backdrop that Ohio enacted, among other initiatives, its Pilot Project Scholarship Program. …
The program provides two basic kinds of assistance to parents of children in a covered district. First, the program provides tuition aid for students in kindergarten through third grade, expanding each year through eighth grade, to attend a participating public or private school of their parent’s choosing. Second, the program provides tutorial aid for students who choose to remain enrolled in public school.
The tuition aid portion of the program is designed to provide educational choices to parents who reside in a covered district. Any private school, whether religious or nonreligious, may participate in the program and accept program students so long as the school is located within the boundaries of a covered district and meets statewide educational standards. Participating private schools must agree not to discriminate on the basis of race, religion, or ethnic background, or to “advocate or foster unlawful behavior or teach hatred of any person or group on the basis of race, ethnicity, national origin, or religion.” …
Tuition aid is distributed to parents according to financial need. Families with incomes below 200% of the poverty line are given priority and are eligible to receive 90% of private school tuition up to $ 2250. For these lowest-income families, participating private schools may not charge a parental co-payment greater than $ 250. For all other families, the program pays 75% of tuition costs, up to $ 1875, with no co-payment cap. These families receive tuition aid only if the number of available scholarships exceeds the number of low-income children who choose to participate. Where tuition aid is spent depends solely upon where parents who receive tuition aid choose to enroll their child. If parents choose a private school, checks are made payable to the parents who then endorse the checks over to the chosen school.
The tutorial aid portion of the program provides tutorial assistance through grants to any student in a covered district who chooses to remain in public school. Parents arrange for registered tutors to provide assistance to their children and then submit bills for those services to the State for payment. Students from low-income families receive 90% of the amount charged for such assistance up to $ 360. All other students receive 75% of that amount. …
The program has been in operation within the Cleveland City School District since the 1996-1997 school year. In the 1999-2000 school year, 56 private schools participated in the program, 46 (or 82%) of which had a religious affiliation. None of the public schools in districts adjacent to Cleveland have elected to participate. More than 3,700 students participated in the scholarship program, most of whom (96%) enrolled in religiously affiliated schools. Sixty percent of these students were from families at or below the poverty line. In the 1998-1999 school year, approximately, 1,400 Cleveland public school students received tutorial aid. This number was expected to double during the 1999-2000 school year.
…
In July 1999, respondents filed this action in United States District Court, seeking to enjoin the … program on the ground that it violated the Establishment Clause of the United States Constitution. In August 1999, the District Court issued a preliminary injunction barring further implementation of the program, which we stayed pending review by the Court of Appeals. In December 1999, the District Court granted summary judgment for respondents. In December 2000, a divided panel of the Court of Appeals affirmed the judgment of the District Court, finding that the program had the “primary effect” of advancing religion in violation of the Establishment Clause. The Court of Appeals stayed its mandate pending disposition in this Court. We granted certiorari and now reverse the Court of Appeals.
The Establishment Clause of the First Amendment, applied to the States through the Fourteenth Amendment, prevents a State from enacting laws that have the “purpose” or “effect” of advancing or inhibiting religion. There is no dispute that the program challenged here was enacted for the valid secular purpose of providing educational assistance to poor children in a demonstrably failing public school system. Thus, the question presented is whether the Ohio program nonetheless has the forbidden “effect” of advancing or inhibiting religion.
To answer that question, our decisions have drawn a consistent distinction between government programs that provide aid directly to religious schools and programs of true private choice, in which government aid reaches religious schools only as a result of the genuine and independent choices of private individuals. While our jurisprudence with respect to the constitutionality of direct aid programs has “changed significantly” over the past two decades, our jurisprudence with respect to true private choice programs has remained consistent and unbroken. …
…
… where a government aid program is neutral with respect to religion, and provides assistance directly to a broad class of citizens who, in turn, direct government aid to religious schools wholly as a result of their own genuine and independent private choice, the program is not readily subject to challenge under the Establishment Clause. A program that shares these features permits government aid to reach religious institutions only by way of the deliberate choices of numerous individual recipients. The incidental advancement of a religious mission, or the perceived endorsement of a religious message, is reasonably attributable to the individual recipient, not to the government, whose role ends with the disbursement of benefits. As a plurality of this Court recently observed:“If numerous private choices, rather than the single choice of a government, determine the distribution of aid, pursuant to neutral eligibility criteria, then a government cannot, or at least cannot easily, grant special favors that might lead to a religious establishment.” It is precisely for these reasons that we have never found a program of true private choice to offend the Establishment Clause.



We believe that the program challenged here is a program of true private choice… and thus constitutional. As was true in those cases, the Ohio program is neutral in all respects toward religion. It is part of a general and multifaceted undertaking by the State of Ohio to provide educational opportunities to the children of a failed school district. It confers educational assistance directly to a broad class of individuals defined without reference to religion, i.e., any parent of a school-age child who resides in the Cleveland City School District. The program permits the participation of all schools within the district, religious or nonreligious. … Program benefits are available to participating families on neutral terms, with no reference to religion. The only preference stated anywhere in the program is a preference for low-income families, who receive greater assistance and are given priority for admission at participating schools.
There are no “financial incentives” that “skew” the program toward religious schools. …
Respondents suggest that even without a financial incentive for parents to choose a religious school, the program creates a “public perception that the State is endorsing religious practices and beliefs.” But we have repeatedly recognized that no reasonable observer would think a neutral program of private choice, where state aid reaches religious schools solely as a result of the numerous independent decisions of private individuals, carries with it the imprimatur of government endorsement. …
There also is no evidence that the program fails to provide genuine opportunities for Cleveland parents to select secular educational options for their school-age children. Cleveland schoolchildren enjoy a range of educational choices: They may remain in public school as before, remain in public school with publicly funded tutoring aid, obtain a scholarship and choose a religious school, obtain a scholarship and choose a nonreligious private school, enroll in a community school, or enroll in a magnet school. That 46 of the 56 private schools now participating in the program are religious schools does not condemn it as a violation of the Establishment Clause. The Establishment Clause question is whether Ohio is coercing parents into sending their children to religious schools, and that question must be answered by evaluating all options Ohio provides Cleveland schoolchildren, only one of which is to obtain a program scholarship and then choose a religious school.
…
In sum, the Ohio program is entirely neutral with respect to religion. It provides benefits directly to a wide spectrum of individuals, defined only by financial need and residence in a particular school district. It permits such individuals to exercise genuine choice among options public and private, secular and religious. The program is therefore a program of true private choice. In keeping with an unbroken line of decisions rejecting challenges to similar programs, we hold that the program does not offend the Establishment Clause.
The judgment of the Court of Appeals is reversed.
It is so ordered.

              Justice O’Conner, concurrence.
            
The Court holds that Ohio’s Pilot Project Scholarship Program survives respondents’ Establishment Clause challenge. … … given the emphasis the Court places on verifying that parents of voucher students in religious schools have exercised “true private choice,” I think it is worth elaborating on the Court’s conclusion that this inquiry should consider all reasonable educational alternatives to religious schools that are available to parents. To do otherwise is to ignore how the educational system in Cleveland actually functions.
I
…
Although $ 8.2 million is no small sum, it pales in comparison to the amount of funds that federal, state, and local governments already provide religious institutions. Religious organizations may qualify for exemptions from the federal corporate income tax, the corporate income tax in many States, and property taxes in all 50 States; and clergy qualify for a federal tax break on income used for housing expenses. In addition, the Federal Government provides individuals, corporations, trusts, and estates a tax deduction for charitable contributions to qualified religious groups. Finally, the Federal Government and certain state governments provide tax credits for educational expenses, many of which are spent on education at religious schools.
As for the Federal Government, the tax deduction for charitable contributions reduces federal tax revenues by nearly $ 25 billion annually, and it is reported that over 60 percent of household charitable contributions go to religious charities. Even the relatively minor exemptions lower federal tax receipts by substantial amounts. The parsonage exemption, for example, lowers revenues by around $ 500 million.
These tax exemptions, which have “much the same effect as [cash grants] . . . of the amount of tax [avoided],” are just part of the picture. Federal dollars also reach religiously affiliated organizations through public health programs such as Medicare and Medicaid, through educational programs such as the Pell Grant program and the G. I. Bill of Rights, and through child care programs such as the Child Care and Development Block Grant Program. … These programs are well-established parts of our social welfare system, and can be quite substantial.
A significant portion of the funds appropriated for these programs reach religiously affiliated institutions, typically without restrictions on its subsequent use. …
Against this background, the support that the Cleveland voucher program provides religious institutions is neither substantial nor atypical of existing government programs. …
…
Justice Thomas, concurring. [omitted]

              Justice Stevens, dissenting.
            
Is a law that authorizes the use of public funds to pay for the indoctrination of thousands of grammar school children in particular religious faiths a “law respecting an establishment of religion” within the meaning of the First Amendment? In answering that question, I think we should ignore three factual matters that are discussed at length by my colleagues.
…
Second, the wide range of choices that have been made available to students within the public school system has no bearing on the question whether the State may pay the tuition for students who wish to reject public education entirely and attend private schools that will provide them with a sectarian education. The fact that the vast majority of the voucher recipients who have entirely rejected public education receive religious indoctrination at state expense does, however, support the claim that the law is one “respecting an establishment of religion.” The State may choose to divide up its public schools into a dozen different options and label them magnet schools, community schools, or whatever else it decides to call them, but the State is still required to provide a public education and it is the State’s decision to fund private school education over and above its traditional obligation that is at issue in these cases.
Third, the voluntary character of the private choice to prefer a parochial education over an education in the public school system seems to me quite irrelevant to the question whether the government’s choice to pay for religious indoctrination is constitutionally permissible. Today, however, the Court seems to have decided that the mere fact that a family that cannot afford a private education wants its children educated in a parochial school is a sufficient justification for this use of public funds.
… I am convinced that the Court’s decision is profoundly misguided. Admittedly, in reaching that conclusion I have been influenced by my understanding of the impact of religious strife on the decisions of our forbears to migrate to this continent, and on the decisions of neighbors in the Balkans, Northern Ireland, and the Middle East to mistrust one another. Whenever we remove a brick from the wall that was designed to separate religion and government, we increase the risk of religious strife and weaken the foundation of our democracy.
I respectfully dissent.
Justice Souter, with whom Justice Stevens, Justice Ginsberg, and Justice Breyer, dissenting. [omitted]
…

              JUSTICE BREYER, with whom JUSTICE STEVENS and JUSTICE SOUTER join, dissenting.
            
… I write separately, however, to emphasize the risk that publicly financed voucher programs pose in terms of religiously based social conflict. I do so because I believe that the Establishment Clause concern for protecting the Nation’s social fabric from religious conflict poses an overriding obstacle to the implementation of this well-intentioned school voucher program. And by explaining the nature of the concern, I hope to demonstrate why, in my view, “parental choice” cannot significantly alleviate the constitutional problem.
I
The First Amendment begins with a prohibition, that “Congress shall make no law respecting an establishment of religion,” and a guarantee, that the government shall not prohibit “the free exercise thereof.” …
…
The upshot is the development of constitutional doctrine that reads the Establishment Clause as avoiding religious strife, not by providing every religion with an equal opportunity (say, to secure state funding or to pray in the public schools), but by drawing fairly clear lines of separation between church and state – at least where the heartland of religious belief, such as primary religious education, is at issue.
II
The principle underlying these cases – avoiding religiously based social conflict – remains of great concern. As religiously diverse as America had become when the Court decided its major 20th century Establishment Clause cases, we are exponentially more diverse today. …
Under these modern-day circumstances, how is the “equal opportunity” principle to work – without risking the “struggle of sect against sect” … …
Consider the voucher program here at issue. That program insists that the religious school accept students of all religions. Does that criterion treat fairly groups whose religion forbids them to do so? The program also insists that no participating school “advocate or foster unlawful behavior or teach hatred of any person or group on the basis of race, ethnicity, national origin, or religion.” And it requires the State to “revoke the registration of any school if, after a hearing, the superintendent determines that the school is in violation” of the program’s rules. As one amicus argues, “it is difficult to imagine a more divisive activity” than the appointment of state officials as referees to determine whether a particular religious doctrine “teaches hatred or advocates lawlessness.”
How are state officials to adjudicate claims that one religion or another is advocating, for example, civil disobedience in response to unjust laws, the use of illegal drugs in a religious ceremony, or resort to force to call attention to what it views as an immoral social practice? What kind of public hearing will there be in response to claims that one religion or another is continuing to teach a view of history that casts members of other religions in the worst possible light? How will the public react to government funding for schools that take controversial religious positions on topics that are of current popular interest – say, the conflict in the Middle East or the war on terrorism? Yet any major funding program for primary religious education will require criteria. And the selection of those criteria, as well as their application, inevitably pose problems that are divisive. Efforts to respond to these problems not only will seriously entangle church and state, but also will promote division among religious groups, as one group or another fears (often legitimately) that it will receive unfair treatment at the hands of the government.
…
In a society as religiously diverse as ours, the Court has recognized that we must rely on the Religion Clauses of the First Amendment to protect against religious strife, particularly when what is at issue is an area as central to religious belief as the shaping, through primary education, of the next generation’s minds and spirits.
III
…
IV
I do not believe that the “parental choice” aspect of the voucher program sufficiently offsets the concerns I have mentioned. Parental choice cannot help the taxpayer who does not want to finance the religious education of children. It will not always help the parent who may see little real choice between inadequate nonsectarian public education and adequate education at a school whose religious teachings are contrary to his own. It will not satisfy religious minorities unable to participate because they are too few in number to support the creation of their own private schools. It will not satisfy groups whose religious beliefs preclude them from participating in a government-sponsored program, and who may well feel ignored as government funds primarily support the education of children in the doctrines of the dominant religions. And it does little to ameliorate the entanglement problems or the related problems of social division that Part II, supra, describes. Consequently, the fact that the parent may choose which school can cash the government’s voucher check does not alleviate the Establishment Clause concerns associated with voucher programs.
V
… I respectfully dissent.
________________________

              Lee v. Weisman
            
505 U.S. 577 (1992)

              JUSTICE KENNEDY delivered the opinion of the Court.
            
School principals in the public school system of the city of Providence, Rhode Island, are permitted to invite members of the clergy to offer invocation and benediction prayers as part of the formal graduation ceremonies for middle schools and for high schools. The question before us is whether including clerical members who offer prayers as part of the official school graduation ceremony is consistent with the Religion Clauses of the First Amendment, provisions the Fourteenth Amendment makes applicable with full force to the States and their school districts.
I
A
Deborah Weisman graduated from Nathan Bishop Middle School, a public school in Providence, at a formal ceremony in June 1989. She was about 14-years old. For many years it has been the policy of the Providence School Committee and the Superintendent of Schools to permit principals to invite members of the clergy to give invocations and benedictions at middle school and high school graduations. Many, but not all, of the principals elected to include prayers as part of the graduation ceremonies. Acting for himself and his daughter, Deborah’s father, Daniel Weisman, objected to any prayers at Deborah’s middle school graduation, but to no avail. The school principal, petitioner Robert E. Lee, invited a rabbi to deliver prayers at the graduation exercises for Deborah’s class. Rabbi Leslie Gutterman, of the Temple Beth El in Providence, accepted.
It has been the custom of Providence school officials to provide invited clergy with a pamphlet entitled “Guidelines for Civic Occasions,” prepared by the National Conference of Christians and Jews. The Guidelines recommend that public prayers at nonsectarian civic ceremonies be composed with “inclusiveness and sensitivity,” though they acknowledge that “prayer of any kind may be inappropriate on some civic occasions.” The principal gave Rabbi Gutterman the pamphlet before the graduation and advised him the invocation and benediction should be nonsectarian.
Rabbi Gutterman’s prayers were as follows:“INVOCATION
“God of the Free, Hope of the Brave:
“For the legacy of America where diversity is celebrated and the rights of minorities are protected, we thank You. May these young men and women grow up to enrich it.
“For the liberty of America, we thank You. May these new graduates grow up to guard it.
“For the political process of America in which all its citizens may participate, for its court system where all may seek justice we thank You. May those we honor this morning always turn to it in trust.
“For the destiny of America we thank You. May the graduates of Nathan Bishop Middle School so live that they might help to share it.
“May our aspirations for our country and for these young people, who are our hope for the future, be richly fulfilled.
AMEN”
“BENEDICTION
“O God, we are grateful to You for having endowed us with the capacity for learning which we have celebrated on this joyous commencement.
“Happy families give thanks for seeing their children achieve an important milestone. Send Your blessings upon the teachers and administrators who helped prepare them.
“The graduates now need strength and guidance for the future, help them to understand that we are not complete with academic knowledge alone. We must each strive to fulfill what You require of us all: To do justly, to love mercy, to walk humbly.
“We give thanks to You, Lord, for keeping us alive, sustaining us and allowing us to reach this special, happy occasion.
AMEN”



The record in this case is sparse in many respects, and we are unfamiliar with any fixed custom or practice at middle school graduations, referred to by the school district as “promotional exercises.” We are not so constrained with reference to high schools, however. High school graduations are such an integral part of American cultural life that we can with confidence describe their customary features, confirmed by aspects of the record and by the parties’ representations at oral argument. In the Providence school system, most high school graduation ceremonies are conducted away from the school, while most middle school ceremonies are held on school premises. Classical High School, which Deborah now attends, has conducted its graduation ceremonies on school premises. The parties stipulate that attendance at graduation ceremonies is voluntary. The graduating students enter as a group in a processional, subject to the direction of teachers and school officials, and sit together, apart from their families. We assume the clergy’s participation in any high school graduation exercise would be about what it was at Deborah’s middle school ceremony. There the students stood for the Pledge of Allegiance and remained standing during the rabbi’s prayers. Even on the assumption that there was a respectful moment of silence both before and after the prayers, the rabbi’s two presentations must not have extended much beyond a minute each, if that. We do not know whether he remained on stage during the whole ceremony, or whether the students received individual diplomas on stage, or if he helped to congratulate them.
The school board (and the United States, which supports it as amicus curiae) argued that these short prayers and others like them at graduation exercises are of profound meaning to many students and parents throughout this country who consider that due respect and acknowledgment for divine guidance and for the deepest spiritual aspirations of our people ought to be expressed at an event as important in life as a graduation. We assume this to be so in addressing the difficult case now before us, for the significance of the prayers lies also at the heart of Daniel and Deborah Weisman’s case.
B
…
II
These dominant facts mark and control the confines of our decision: State officials direct the performance of a formal religious exercise at promotional and graduation ceremonies for secondary schools. Even for those students who object to the religious exercise, their attendance and participation in the state-sponsored religious activity are in a fair and real sense obligatory, though the school district does not require attendance as a condition for receipt of the diploma.
…The government involvement with religious activity in this case is pervasive, to the point of creating a state-sponsored and state-directed religious exercise in a public school. Conducting this formal religious observance conflicts with settled rules pertaining to prayer exercises for students, and that suffices to determine the question before us.
… It is beyond dispute that, at a minimum, the Constitution guarantees that government may not coerce anyone to support or participate in religion or its exercise, or otherwise act in a way which “establishes a [state] religion or religious faith, or tends to do so. The State’s involvement in the school prayers challenged today violates these central principles.
That involvement is as troubling as it is undenied. A school official, the principal, decided that an invocation and a benediction should be given; this is a choice attributable to the State, and from a constitutional perspective it is as if a state statute decreed that the prayers must occur. The principal chose the religious participant, here a rabbi, and that choice is also attributable to the State. The reason for the choice of a rabbi is not disclosed by the record, but the potential for divisiveness over the choice of a particular member of the clergy to conduct the ceremony is apparent.
Divisiveness, of course, can attend any state decision respecting religions, and neither its existence nor its potential necessarily invalidates the State’s attempts to accommodate religion in all cases. The potential for divisiveness is of particular relevance here though, because it centers around an overt religious exercise in a secondary school environment where, as we discuss below, subtle coercive pressures exist and where the student had no real alternative which would have allowed her to avoid the fact or appearance of participation.
…
The First Amendment‘s Religion Clauses mean that religious beliefs and religious expression are too precious to be either proscribed or prescribed by the State. The design of the Constitution is that preservation and transmission of religious beliefs and worship is a responsibility and a choice committed to the private sphere, which itself is promised freedom to pursue that mission. It must not be forgotten then, that while concern must be given to define the protection granted to an objector or a dissenting nonbeliever, these same Clauses exist to protect religion from government interference…
These concerns have particular application in the case of school officials, whose effort to monitor prayer will be perceived by the students as inducing a participation they might otherwise reject. …
The degree of school involvement here made it clear that the graduation prayers bore the imprint of the State and thus put school-age children who objected in an untenable position. We turn our attention now to consider the position of the students, both those who desired the prayer and she who did not.
To endure the speech of false ideas or offensive content and then to counter it is part of learning how to live in a pluralistic society, a society which insists upon open discourse towards the end of a tolerant citizenry. And tolerance presupposes some mutuality of obligation. It is argued that our constitutional vision of a free society requires confidence in our own ability to accept or reject ideas of which we do not approve, and that prayer at a high school graduation does nothing more than offer a choice. By the time they are seniors, high school students no doubt have been required to attend classes and assemblies and to complete assignments exposing them to ideas they find distasteful or immoral or absurd or all of these. Against this background, students may consider it an odd measure of justice to be subjected during the course of their educations to ideas deemed offensive and irreligious, but to be denied a brief, formal prayer ceremony that the school offers in return. This argument cannot prevail, however. It overlooks a fundamental dynamic of the Constitution.
The First Amendment protects speech and religion by quite different mechanisms. Speech is protected by ensuring its full expression even when the government participates, for the very object of some of our most important speech is to persuade the government to adopt an idea as its own. The method for protecting freedom of worship and freedom of conscience in religious matters is quite the reverse. In religious debate or expression the government is not a prime participant, for the Framers deemed religious establishment antithetical to the freedom of all. The Free Exercise Clause embraces a freedom of conscience and worship that has close parallels in the speech provisions of the First Amendment, but the Establishment Clause is a specific prohibition on forms of state intervention in religious affairs with no precise counterpart in the speech provisions. The explanation lies in the lesson of history that was and is the inspiration for the Establishment Clause, the lesson that in the hands of government what might begin as a tolerant expression of religious views may end in a policy to indoctrinate and coerce. A state-created orthodoxy puts at grave risk that freedom of belief and conscience which are the sole assurance that religious faith is real, not imposed.
…
As we have observed before, there are heightened concerns with protecting freedom of conscience from subtle coercive pressure in the elementary and secondary public schools. Our decisions … recognize, among other things, that prayer exercises in public schools carry a particular risk of indirect coercion. The concern may not be limited to the context of schools, but it is most pronounced there. What to most believers may seem nothing more than a reasonable request that the nonbeliever respect their religious practices, in a school context may appear to the nonbeliever or dissenter to be an attempt to employ the machinery of the State to enforce a religious orthodoxy.
We need not look beyond the circumstances of this case to see the phenomenon at work. The undeniable fact is that the school district’s supervision and control of a high school graduation ceremony places public pressure, as well as peer pressure, on attending students to stand as a group or, at least, maintain respectful silence during the invocation and benediction. This pressure, though subtle and indirect, can be as real as any overt compulsion. Of course, in our culture standing or remaining silent can signify adherence to a view or simple respect for the views of others. And no doubt some persons who have no desire to join a prayer have little objection to standing as a sign of respect for those who do. But for the dissenter of high school age, who has a reasonable perception that she is being forced by the State to pray in a manner her conscience will not allow, the injury is no less real. There can be no doubt that for many, if not most, of the students at the graduation, the act of standing or remaining silent was an expression of participation in the rabbi’s prayer. That was the very point of the religious exercise. It is of little comfort to a dissenter, then, to be told that for her the act of standing or remaining in silence signifies mere respect, rather than participation. What matters is that, given our social conventions, a reasonable dissenter in this milieu could believe that the group exercise signified her own participation or approval of it.
Finding no violation under these circumstances would place objectors in the dilemma of participating, with all that implies, or protesting. We do not address whether that choice is acceptable if the affected citizens are mature adults, but we think the State may not, consistent with the Establishment Clause, place primary and secondary school children in this position. Research in psychology supports the common assumption that adolescents are often susceptible to pressure from their peers towards conformity, and that the influence is strongest in matters of social convention. To recognize that the choice imposed by the State constitutes an unacceptable constraint only acknowledges that the government may no more use social pressure to enforce orthodoxy than it may use more direct means.
The injury caused by the government’s action, and the reason why Daniel and Deborah Weisman object to it, is that the State, in a school setting, in effect required participation in a religious exercise. It is, we concede, a brief exercise during which the individual can concentrate on joining its message, meditate on her own religion, or let her mind wander. But the embarrassment and the intrusion of the religious exercise cannot be refuted by arguing that these prayers, and similar ones to be said in the future, are of a de minimis character. …
There was a stipulation in the District Court that attendance at graduation and promotional ceremonies is voluntary. Petitioners and the United States, as amicus, made this a center point of the case, arguing that the option of not attending the graduation excuses any inducement or coercion in the ceremony itself. The argument lacks all persuasion. Law reaches past formalism. And to say a teenage student has a real choice not to attend her high school graduation is formalistic in the extreme. True, Deborah could elect not to attend commencement without renouncing her diploma; but we shall not allow the case to turn on this point. Everyone knows that in our society and in our culture high school graduation is one of life’s most significant occasions. A school rule which excuses attendance is beside the point. Attendance may not be required by official decree, yet it is apparent that a student is not free to absent herself from the graduation exercise in any real sense of the term “voluntary,” for absence would require forfeiture of those intangible benefits which have motivated the student through youth and all her high school years. Graduation is a time for family and those closest to the student to celebrate success and express mutual wishes of gratitude and respect, all to the end of impressing upon the young person the role that it is his or her right and duty to assume in the community and all of its diverse parts.
The importance of the event is the point the school district and the United States rely upon to argue that a formal prayer ought to be permitted, but it becomes one of the principal reasons why their argument must fail. Their contention, one of considerable force were it not for the constitutional constraints applied to state action, is that the prayers are an essential part of these ceremonies because for many persons an occasion of this significance lacks meaning if there is no recognition, however brief, that human achievements cannot be understood apart from their spiritual essence. We think the Government’s position that this interest suffices to force students to choose between compliance or forfeiture demonstrates fundamental inconsistency in its argumentation. It fails to acknowledge that what for many of Deborah’s classmates and their parents was a spiritual imperative was for Daniel and Deborah Weisman religious conformance compelled by the State. While in some societies the wishes of the majority might prevail, the Establishment Clause of the First Amendment is addressed to this contingency and rejects the balance urged upon us. The Constitution forbids the State to exact religious conformity from a student as the price of attending her own high school graduation. This is the calculus the Constitution commands.
The Government’s argument gives insufficient recognition to the real conflict of conscience faced by the young student. The essence of the Government’s position is that with regard to a civic, social occasion of this importance it is the objector, not the majority, who must take unilateral and private action to avoid compromising religious scruples, hereby electing to miss the graduation exercise. This turns conventional First Amendment analysis on its head. It is a tenet of the First Amendment that the State cannot require one of its citizens to forfeit his or her rights and benefits as the price of resisting conformance to state-sponsored religious practice. To say that a student must remain apart from the ceremony at the opening invocation and closing benediction is to risk compelling conformity in an environment analogous to the classroom setting, where we have said the risk of compulsion is especially high. … the fact that attendance at the graduation ceremonies is voluntary in a legal sense does not save the religious exercise.
… At a high school graduation, teachers and principals must and do retain a high degree of control over the precise contents of the program, the speeches, the timing, the movements, the dress, and the decorum of the students. In this atmosphere the state-imposed character of an invocation and benediction by clergy selected by the school combine to make the prayer a state-sanctioned religious exercise in which the student was left with no alternative but to submit. …
We do not hold that every state action implicating religion is invalid if one or a few citizens find it offensive. … But, by any reading of our cases, the conformity required of the student in this case was too high an exaction to withstand the test of the Establishment Clause. The prayer exercises in this case are especially improper because the State has in every practical sense compelled attendance and participation in an explicit religious exercise at an event of singular importance to every student, one the objecting student had no real alternative to avoid.
…
For the reasons we have stated, the judgment of the Court of Appeals is
Affirmed.
Justice Blackmun, with whom Justice Stevens and Justice O’Connor join, concurring. [omitted]
Justice Souter, with whom Justice Stevens, and Justice O’Connor join, concurring. [omitted]

              Justice Scalia, with whom The Chief Justice, Justice White and Justice Thomas, join, dissenting.
            
…
II
The Court presumably would separate graduation invocations and benedictions from other instances of public “preservation and transmission of religious beliefs” on the ground that they involve “psychological coercion.” … A few citations of “research in psychology” that have no particular bearing upon the precise issue here cannot disguise the fact that the Court has gone beyond the realm where judges know what they are doing. The Court’s argument that state officials have “coerced” students to take part in the invocation and benediction at graduation ceremonies is, not to put too fine a point on it, incoherent.
The Court identifies two “dominant facts” that it says dictate its ruling that invocations and benedictions at public school graduation ceremonies violate the Establishment Clause. Neither of them is in any relevant sense true.
A
The Court declares that students’ “attendance and participation in the [invocation and benediction] are in a fair and real sense obligatory.” But what exactly is this “fair and real sense”? According to the Court, students at graduation who want “to avoid the fact or appearance of participation” in the invocation and benediction are psychologically obligated by “public pressure, as well as peer pressure, . . . to stand as a group or, at least, maintain respectful silence” during those prayers. …
… The Court’s notion that a student who simply sits in “respectful silence” during the invocation and benediction (when all others are standing) has somehow joined – or would somehow be perceived as having joined – in the prayers is nothing short of ludicrous. …
But let us assume the very worst, that the nonparticipating graduate is “subtly coerced” . . . to stand! Even that … does not remotely establish a “participation” (or an “appearance of participation”) in a religious exercise. The Court acknowledges that “in our culture standing . . . can signify adherence to a view or simple respect for the views of others.” … But if it is a permissible inference that one who is standing is doing so simply out of respect for the prayers of others that are in progress, then how can it possibly be said that a “reasonable dissenter . . . could believe that the group exercise signified her own participation or approval”? Quite obviously, it cannot. I may add, moreover, that maintaining respect for the religious observances of others is a fundamental civic virtue that government (including the public schools) can and should cultivate – so that even if it were the case that the displaying of such respect might be mistaken for taking part in the prayer, I would deny that the dissenter’s interest in avoiding even the false appearance of participation constitutionally trumps the government’s interest in fostering respect for religion generally.
…
I also find it odd that the Court concludes that high school graduates may not be subjected to this supposed psychological coercion, yet refrains from addressing whether “mature adults” may. I had thought that the reason graduation from high school is regarded as so significant an event is that it is generally associated with transition from adolescence to young adulthood. Many graduating seniors, of course, are old enough to vote. Why, then, does the Court treat them as though they were first-graders? Will we soon have a jurisprudence that distinguishes between mature and immature adults?
B
…
III
The deeper flaw in the Court’s opinion does not lie in its wrong answer to the question whether there was state-induced “peer-pressure” coercion; it lies, rather, in the Court’s making violation of the Establishment Clause hinge on such a precious question. The coercion that was a hallmark of historical establishments of religion was coercion of religious orthodoxy and of financial support by force of law and threat of penalty. …
…
Thus, while I have no quarrel with the Court’s general proposition that the Establishment Clause “guarantees that government may not coerce anyone to support or participate in religion or its exercise,” I see no warrant for expanding the concept of coercion beyond acts backed by threat of penalty – a brand of coercion that, happily, is readily discernible to those of us who have made a career of reading the disciples of Blackstone rather than of Freud. …
…
Another happy aspect of the case is that it is only a jurisprudential disaster and not a practical one. Given the odd basis for the Court’s decision, invocations and benedictions will be able to be given at public school graduations next June, as they have for the past century and a half, so long as school authorities make clear that anyone who abstains from screaming in protest does not necessarily participate in the prayers. All that is seemingly needed is an announcement, or perhaps a written insertion at the beginning of the graduation program, to the effect that, while all are asked to rise for the invocation and benediction, none is compelled to join in them, nor will be assumed, by rising, to have done so. That obvious fact recited, the graduates and their parents may proceed to thank God, as Americans have always done, for the blessings He has generously bestowed on them and on their country.
* * *
The reader has been told much in this case about the personal interest of Mr. Weisman and his daughter, and very little about the personal interests on the other side. They are not inconsequential. Church and state would not be such a difficult subject if religion were, as the Court apparently thinks it to be, some purely personal avocation that can be indulged entirely in secret, like pornography, in the privacy of one’s room. For most believers it is not that, and has never been. Religious men and women of almost all denominations have felt it necessary to acknowledge and beseech the blessing of God as a people, and not just as individuals …. …
The narrow context of the present case involves a community’s celebration of one of the milestones in its young citizens’ lives, and it is a bold step for this Court to seek to banish from that occasion, and from thousands of similar celebrations throughout this land, the expression of gratitude to God that a majority of the community wishes to make. The issue before us today is not the abstract philosophical question whether the alternative of frustrating this desire of a religious majority is to be preferred over the alternative of imposing “psychological coercion,” or a feeling of exclusion, upon nonbelievers. Rather, the question is whether a mandatory choice in favor of the former has been imposed by the United States Constitution. As the age-old practices of our people show, the answer to that question is not at all in doubt.
I must add one final observation: The Founders of our Republic knew the fearsome potential of sectarian religious belief to generate civil dissension and civil strife. And they also knew that nothing, absolutely nothing, is so inclined to foster among religious believers of various faiths a toleration – no, an affection – for one another than voluntarily joining in prayer together, to the God whom they all worship and seek. Needless to say, no one should be compelled to do that, but it is a shame to deprive our public culture of the opportunity, and indeed the encouragement, for people to do it voluntarily. The Baptist or Catholic who heard and joined in the simple and inspiring prayers of Rabbi Gutterman on this official and patriotic occasion was inoculated from religious bigotry and prejudice in a manner that cannot be replicated. To deprive our society of that important unifying mechanism, in order to spare the nonbeliever what seems to me the minimal inconvenience of standing or even sitting in respectful nonparticipation, is as senseless in policy as it is unsupported in law.
For the foregoing reasons, I dissent.
________________________

              Santa Fe Independent School District v. Doe
            
530 U.S. 290 (2000)

              Justice Stevens delivered the opinion of the Court.
            
Prior to 1995, the Santa Fe High School student who occupied the school’s elective office of student council chaplain delivered a prayer over the public address system before each varsity football game for the entire season. This practice, along with others, was challenged in District Court as a violation of the Establishment Clause of the First Amendment. While these proceedings were pending in the District Court, the school district adopted a different policy that permits, but does not require, prayer initiated and led by a student at all home games. The District Court entered an order modifying that policy to permit only nonsectarian, nonproselytizing prayer. The Court of Appeals held that, even as modified by the District Court, the football prayer policy was invalid. We granted the school district’s petition for certiorari to review that holding.
I
The Santa Fe Independent School District (District) is a political subdivision of the State of Texas, responsible for the education of more than 4,000 students in a small community in the southern part of the State. The District includes the Santa Fe High School, two primary schools, an intermediate school and the junior high school. Respondents are two sets of current or former students and their respective mothers. One family is Mormon and the other is Catholic. The District Court permitted respondents (Does) to litigate anonymously to protect them from intimidation or harassment.
…
… [The policy] authorized two student elections, the first to determine whether “invocations” should be delivered, and the second to select the spokesperson to deliver them. … it contained two parts, an initial statement that omitted any requirement that the content of the invocation be “nonsectarian and nonproselytising”… On August 31, 1995, according to the parties’ stipulation, “the district’s high school students voted to determine whether a student would deliver prayer at varsity football games . . . . The students chose to allow a student to say a prayer at football games.” A week later, in a separate election, they selected a student “to deliver the prayer at varsity football games.”
…[Note 6 indicates that the policy provides as follows:
“STUDENT ACTIVITIES:
“PRE-GAME CEREMONIES AT FOOTBALL GAMES
“The board has chosen to permit students to deliver a brief invocation and/or message to be delivered during the pre-game ceremonies of home varsity football games to solemnize the event, to promote good sportsmanship and student safety, and to establish the appropriate environment for the competition.
“Upon advice and direction of the high school principal, each spring, the high school student council shall conduct an election, by the high school student body, by secret ballot, to determine whether such a statement or invocation will be a part of the pre-game ceremonies and if so, shall elect a student, from a list of student volunteers, to deliver the statement or invocation. The student volunteer who is selected by his or her classmates may decide what message and/or invocation to deliver, consistent with the goals and purposes of this policy.
“If the District is enjoined by a court order from the enforcement of this policy, then and only then will the following policy automatically become the applicable policy of the school district.
“The board has chosen to permit students to deliver a brief invocation and/or message to be delivered during the pre-game ceremonies of home varsity football games to solemnize the event, to promote good sportsmanship and student safety, and to establish the appropriate environment for the competition.
“Upon advice and direction of the high school principal, each spring, the high school student council shall conduct an election, by the high school student body, by secret ballot, to determine whether such a message or invocation will be a part of the pre-game ceremonies and if so, shall elect a student, from a list of student volunteers, to deliver the statement or invocation. The student volunteer who is selected by his or her classmates may decide what statement or invocation to deliver, consistent with the goals and purposes of this policy. Any message and/or invocation delivered by a student must be nonsectarian and nonproselytizing.”]



…
We granted … certiorari, limited to the following question: “Whether petitioner’s policy permitting student-led, student-initiated prayer at football games violates the Establishment Clause.” We conclude… that it does.
II
The first Clause in the First Amendment to the Federal Constitution provides that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” The Fourteenth Amendment imposes those substantive limitations on the legislative power of the States and their political subdivisions. …
…[We have held]:“The principle that government may accommodate the free exercise of religion does not supersede the fundamental limitations imposed by the Establishment Clause. It is beyond dispute that, at a minimum, the Constitution guarantees that government may not coerce anyone to support or participate in religion or its exercise, or otherwise act in a way which ‘establishes a [state] religion or religious faith, or tends to do so.’”



In this case the District first argues that this principle is inapplicable to its October policy because the messages are private student speech, not public speech. It reminds us that “there is a crucial difference between government speech endorsing religion, which the Establishment Clause forbids, and private speech endorsing religion, which the Free Speech and Free Exercise Clauses protect.” We certainly agree with that distinction, but we are not persuaded that the pregame invocations should be regarded as “private speech.”
These invocations are authorized by a government policy and take place on government property at government-sponsored school-related events. …
Granting only one student access to the stage at a time does not, of course, necessarily preclude a finding that a school has created a limited public forum. Here, however, Santa Fe’s student election system ensures that only those messages deemed “appropriate” under the District’s policy may be delivered. That is, the majoritarian process implemented by the District guarantees, by definition, that minority candidates will never prevail and that their views will be effectively silenced.
…
… this student election does nothing to protect minority views but rather places the students who hold such views at the mercy of the majority. Because “fundamental rights may not be submitted to vote; they depend on the outcome of no elections,” the District’s elections are insufficient safeguards of diverse student speech.
In Lee, the school district made the related argument that its policy of endorsing only “civic or nonsectarian” prayer was acceptable because it minimized the intrusion on the audience as a whole. We rejected that claim by explaining that such a majoritarian policy “does not lessen the offense or isolation to the objectors. …
Moreover, the District has failed to divorce itself from the religious content in the invocations. It has not succeeded in doing so, either by claiming that its policy is ‘“one of neutrality rather than endorsement”’ or by characterizing the individual student as the “circuit-breaker” in the process. Contrary to the District’s repeated assertions that it has adopted a “hands-off” approach to the pregame invocation, the realities of the situation plainly reveal that its policy involves both perceived and actual endorsement of religion. In this case, … the “degree of school involvement” makes it clear that the pregame prayers bear “the imprint of the State and thus put school-age children who objected in an untenable position.”
The District has attempted to disentangle itself from the religious messages by developing the two-step student election process. The text of the October policy, however, exposes the extent of the school’s entanglement. The elections take place at all only because the school “board has chosen to permit students to deliver a brief invocation and/or message.” … The decision whether to deliver a message is first made by majority vote of the entire student body, followed by a choice of the speaker in a separate, similar majority election. Even though the particular words used by the speaker are not determined by those votes, the policy mandates that the “statement or invocation” be “consistent with the goals and purposes of this policy,” which are “to solemnize the event, to promote good sportsmanship and student safety, and to establish the appropriate environment for the competition.”
In addition to involving the school in the selection of the speaker, the policy, by its terms, invites and encourages religious messages. …
The actual or perceived endorsement of the message, moreover, is established by factors beyond just the text of the policy. Once the student speaker is selected and the message composed, the invocation is then delivered to a large audience assembled as part of a regularly scheduled, school-sponsored function conducted on school property. The message is broadcast over the school’s public address system, which remains subject to the control of school officials. It is fair to assume that the pregame ceremony is clothed in the traditional indicia of school sporting events, which generally include not just the team, but also cheerleaders and band members dressed in uniforms sporting the school name and mascot. The school’s name is likely written in large print across the field and on banners and flags. The crowd will certainly include many who display the school colors and insignia on their school T-shirts, jackets, or hats and who may also be waving signs displaying the school name. It is in a setting such as this that “the board has chosen to permit” the elected student to rise and give the “statement or invocation.”
In this context the members of the listening audience must perceive the pregame message as a public expression of the views of the majority of the student body delivered with the approval of the school administration. In cases involving state participation in a religious activity, one of the relevant questions is “whether an objective observer, acquainted with the text, legislative history, and implementation of the statute, would perceive it as a state endorsement of prayer in public schools.” Regardless of the listener’s support for, or objection to, the message, an objective Santa Fe High School student will unquestionably perceive the inevitable pregame prayer as stamped with her school’s seal of approval.
…
School sponsorship of a religious message is impermissible because it sends the ancillary message to members of the audience who are nonadherants “that they are outsiders, not full members of the political community, and an accompanying message to adherants that they are insiders, favored members of the political community.” The delivery of such a message – over the school’s public address system, by a speaker representing the student body, under the supervision of school faculty, and pursuant to a school policy that explicitly and implicitly encourages public prayer – is not properly characterized as “private” speech.
III
The District next argues that its football policy is distinguishable from the graduation prayer in Lee because it does not coerce students to participate in religious observances. Its argument has two parts: first, that there is no impermissible government coercion because the pregame messages are the product of student choices; and second, that there is really no coercion at all because attendance at an extracurricular event, unlike a graduation ceremony, is voluntary.
…
One of the purposes served by the Establishment Clause is to remove debate over this kind of issue from governmental supervision or control. … the “preservation and transmission of religious beliefs and worship is a responsibility and a choice committed to the private sphere.” The two student elections authorized by the policy, coupled with the debates that presumably must precede each, impermissibly invade that private sphere. The election mechanism … reflects a device the District put in place that determines whether religious messages will be delivered at home football games. The mechanism encourages divisiveness along religious lines in a public school setting, a result at odds with the Establishment Clause. Although it is true that the ultimate choice of student speaker is “attributable to the students,” the District’s decision to hold the constitutionally problematic election is clearly “a choice attributable to the State.”
The District further argues that attendance at the commencement ceremonies at issue in Lee “differs dramatically” from attendance at high school football games, which it contends “are of no more than passing interest to many students” and are “decidedly extracurricular,” thus dissipating any coercion. …
There are some students, however, such as cheerleaders, members of the band, and, of course, the team members themselves, for whom seasonal commitments mandate their attendance, sometimes for class credit. …
Even if we regard every high school student’s decision to attend a home football game as purely voluntary, we are nevertheless persuaded that the delivery of a pregame prayer has the improper effect of coercing those present to participate in an act of religious worship. For “the government may no more use social pressure to enforce orthodoxy than it may use more direct means.” …
… … nothing in the Constitution as interpreted by this Court prohibits any public school student from voluntarily praying at any time before, during, or after the schoolday. But the religious liberty protected by the Constitution is abridged when the State affirmatively sponsors the particular religious practice of prayer.
IV
…
… The policy is invalid on its face because it establishes an improper majoritarian election on religion, and unquestionably has the purpose and creates the perception of encouraging the delivery of prayer at a series of important school events.
The judgment of the Court of Appeals is, accordingly, affirmed.
It is so ordered.

              Chief Justice Rehnquist, with whom Justice Scalia and Justice Thomas join, dissenting.
            
…
… the district’s student-message policy should not be invalidated on its face. The Court … holds that the “policy is invalid on its face because it establishes an improper majoritarian election on religion, and unquestionably has the purpose and creates the perception of encouraging the delivery of prayer at a series of important school events.” The Court’s reliance on each of these conclusions misses the mark.
First, the Court misconstrues the nature of the “majoritarian election” permitted by the policy as being an election on “prayer” and “religion.” … … it is possible that the students might vote not to have a pregame speaker, in which case there would be no threat of a constitutional violation. It is also possible that the election would not focus on prayer, but on public speaking ability or social popularity. And if student campaigning did begin to focus on prayer, the school might decide to implement reasonable campaign restrictions.
But the Court ignores these possibilities by holding that merely granting the student body the power to elect a speaker that may choose to pray, “regardless of the students’ ultimate use of it, is not acceptable.” The Court so holds despite that any speech that may occur as a result of the election process here would be private, not government, speech. The elected student, not the government, would choose what to say. …
Second, with respect to the policy’s purpose, the Court holds that “the simple enactment of this policy, with the purpose and perception of school endorsement of student prayer, was a constitutional violation.” But the policy itself has plausible secular purposes …
…
The policy at issue here may be applied in an unconstitutional manner, but it will be time enough to invalidate it if that is found to be the case. I would reverse the judgment of the Court of Appeals.
________________________

              Good News Club v. Milford
            
533 U.S. 98 (2001)

              Justice Thomas delivered the opinion of the Court.
            
This case presents two questions. The first question is whether Milford Central School violated the free speech rights of the Good News Club when it excluded the Club from meeting after hours at the school. The second question is whether any such violation is justified by Milford’s concern that permitting the Club’s activities would violate the Establishment Clause. We conclude that Milford’s restriction violates the Club’s free speech rights and that no Establishment Clause concern justifies that violation.
I
The State of New York authorizes local school boards to adopt regulations governing the use of their school facilities. In particular, N. Y. Educ. Law § 414 enumerates several purposes for which local boards may open their schools to public use. In 1992, respondent Milford Central School (Milford) enacted a community use policy adopting seven of § 414’s purposes for which its building could be used after school. Two of the stated purposes are relevant here. First, district residents may use the school for “instruction in any branch of education, learning or the arts.” Second, the school is available for “social, civic and recreational meetings and entertainment events, and other uses pertaining to the welfare of the community, provided that such uses shall be nonexclusive and shall be opened to the general public.”
Stephen and Darleen Fournier reside within Milford’s district and therefore are eligible to use the school’s facilities as long as their proposed use is approved by the school. Together they are sponsors of the local Good News Club, a private Christian organization for children ages 6 to 12. Pursuant to Milford’s policy, in September 1996 the Fourniers submitted a request to Dr. Robert McGruder, interim superintendent of the district, in which they sought permission to hold the Club’s weekly afterschool meetings in the school cafeteria. The next month, McGruder formally denied the Fourniers’ request on the ground that the proposed use – to have “a fun time of singing songs, hearing a Bible lesson and memorizing scripture,” – was “the equivalent of religious worship.” According to McGruder, the community use policy, which prohibits use “by any individual or organization for religious purposes,” foreclosed the Club’s activities.
In response to a letter submitted by the Club’s counsel, Milford’s attorney requested information to clarify the nature of the Club’s activities. The Club sent a set of materials used or distributed at the meetings and the following description of its meeting:“The Club opens its session with Ms. Fournier taking attendance. As she calls a child’s name, if the child recites a Bible verse the child receives a treat. After attendance, the Club sings songs. Next Club members engage in games that involve, inter alia, learning Bible verses. Ms. Fournier then relates a Bible story and explains how it applies to Club members’ lives. The Club closes with prayer. Finally, Ms. Fournier distributes treats and the Bible verses for memorization.”



McGruder and Milford’s attorney reviewed the materials and concluded that “the kinds of activities proposed to be engaged in by the Good News Club were not a discussion of secular subjects such as child rearing, development of character and development of morals from a religious perspective, but were in fact the equivalent of religious instruction itself.” In February 1997, the Milford Board of Education adopted a resolution rejecting the Club’s request to use Milford’s facilities “for the purpose of conducting religious instruction and Bible study.”
…
The Club moved for a preliminary injunction to prevent the school from enforcing its religious exclusion policy against the Club and thereby to permit the Club’s use of the school facilities. …
In August 1998, the District Court vacated the preliminary injunction and granted Milford’s motion for summary judgment. …
The Club appealed, and a divided panel of the United States Court of Appeals for the Second Circuit affirmed. First, the court rejected the Club’s contention that Milford’s restriction against allowing religious instruction in its facilities is unreasonable. Second, it held that, because the subject matter of the Club’s activities is “quintessentially religious,” and the activities “fall outside the bounds of pure ‘moral and character development,’” Milford’s policy of excluding the Club’s meetings was constitutional subject discrimination, not unconstitutional viewpoint discrimination. …
There is a conflict among the Courts of Appeals on the question of whether speech can be excluded from a limited public forum on the basis of the religious nature of the speech. We granted certiorari to resolve this conflict.
II
The standards that we apply to determine whether a State has unconstitutionally excluded a private speaker from use of a public forum depend on the nature of the forum. If the forum is a traditional or open public forum, the State’s restrictions on speech are subject to stricter scrutiny than are restrictions in a limited public forum. …
When the State establishes a limited public forum, the State is not required to and does not allow persons to engage in every type of speech. The State may be justified “in reserving [its forum] for certain groups or for the discussion of certain topics.” The State’s power to restrict speech, however, is not without limits. The restriction must not discriminate against speech on the basis of viewpoint and the restriction must be “reasonable in light of the purpose served by the forum.”
III
Applying this test, we first address whether the exclusion constituted viewpoint discrimination. …we hold that the exclusion constitutes viewpoint discrimination. Because the restriction is viewpoint discriminatory, we need not decide whether it is unreasonable in light of the purposes served by the forum.
Milford has opened its limited public forum to activities that serve a variety of purposes, including events “pertaining to the welfare of the community.” Milford interprets its policy to permit discussions of subjects such as child rearing, and of “the development of character and morals from a religious perspective.” … In short, any group that “promotes the moral and character development of children” is eligible to use the school building.
Just as there is no question that teaching morals and character development to children is a permissible purpose under Milford’s policy, it is clear that the Club teaches morals and character development to children. … Nonetheless, because Milford found the Club’s activities to be religious in nature – “the equivalent of religious instruction itself” – it excluded the Club from use of its facilities.
…
… the Court of Appeals, like Milford, believed that its characterization of the Club’s activities as religious in nature warranted treating the Club’s activities as different in kind from the other activities permitted by the school. The “Christian viewpoint” is unique, according to the court, because it contains an “additional layer” that other kinds of viewpoints do not. That is, the Club “is focused on teaching children how to cultivate their relationship with God through Jesus Christ,” which it characterized as “quintessentially religious.” With these observations, the court concluded that, because the Club’s activities ‘“fall outside the bounds of pure ‘moral and character development,”’ the exclusion did not constitute viewpoint discrimination.
We disagree that something that is “quintessentially religious” or “decidedly religious in nature” cannot also be characterized properly as the teaching of morals and character development from a particular viewpoint. According to the Court of Appeals, reliance on Christian principles taints moral and character instruction in a way that other foundations for thought or viewpoints do not. We, however, have never reached such a conclusion. Instead, we reaffirm our holdings in Lamb’s Chapel and Rosenberger that speech discussing otherwise permissible subjects cannot be excluded from a limited public forum on the ground that the subject is discussed from a religious viewpoint. Thus, we conclude that Milford’s exclusion of the Club from use of the school, pursuant to its community use policy, constitutes impermissible viewpoint discrimination.
IV
Milford argues that, even if its restriction constitutes viewpoint discrimination, its interest in not violating the Establishment Clause outweighs the Club’s interest in gaining equal access to the school’s facilities. In other words, according to Milford, its restriction was required to avoid violating the Establishment Clause. We disagree.
We have said that a state interest in avoiding an Establishment Clause violation “may be characterized as compelling,” and therefore may justify content-based discrimination. However, it is not clear whether a State’s interest in avoiding an Establishment Clause violation would justify viewpoint discrimination. We need not, however, confront the issue in this case, because we conclude that the school has no valid Establishment Clause interest.
…
First, we have held that “a significant factor in upholding governmental programs in the face of Establishment Clause attack is their neutrality towards religion.” Milford’s implication that granting access to the Club would do damage to the neutrality principle defies logic. For the “guarantee of neutrality is respected, not offended, when the government, following neutral criteria and evenhanded policies, extends benefits to recipients whose ideologies and viewpoints, including religious ones, are broad and diverse.” The Good News Club seeks nothing more than to be treated neutrally and given access to speak about the same topics as are other groups. Because allowing the Club to speak on school grounds would ensure neutrality, not threaten it, Milford faces an uphill battle in arguing that the Establishment Clause compels it to exclude the Good News Club.
Second, to the extent we consider whether the community would feel coercive pressure to engage in the Club’s activities, the relevant community would be the parents, not the elementary school children. It is the parents who choose whether their children will attend the Good News Club meetings. Because the children cannot attend without their parents’ permission, they cannot be coerced into engaging in the Good News Club’s religious activities. Milford does not suggest that the parents of elementary school children would be confused about whether the school was endorsing religion. Nor do we believe that such an argument could be reasonably advanced.
Third, whatever significance we may have assigned in the Establishment Clause context to the suggestion that elementary school children are more impressionable than adults, we have never extended our Establishment Clause jurisprudence to foreclose private religious conduct during nonschool hours merely because it takes place on school premises where elementary school children may be present.
…
Fourth, even if we were to consider the possible misperceptions by schoolchildren in deciding whether Milford’s permitting the Club’s activities would violate the Establishment Clause, the facts of this case simply do not support Milford’s conclusion. There is no evidence that young children are permitted to loiter outside classrooms after the schoolday has ended. Surely even young children are aware of events for which their parents must sign permission forms. The meetings were held in a combined high school resource room and middle school special education room, not in an elementary school classroom. The instructors are not schoolteachers. And the children in the group are not all the same age as in the normal classroom setting; their ages range from 6 to 12. In sum, these circumstances simply do not support the theory that small children would perceive endorsement here.
…
We cannot operate, as Milford would have us do, under the assumption that any risk that small children would perceive endorsement should counsel in favor of excluding the Club’s religious activity. We decline to employ Establishment Clause jurisprudence using a modified heckler’s veto, in which a group’s religious activity can be proscribed on the basis of what the youngest members of the audience might misperceive. There are countervailing constitutional concerns related to rights of other individuals in the community. In this case, those countervailing concerns are the free speech rights of the Club and its members.
… Accordingly, we conclude that permitting the Club to meet on the school’s premises would not have violated the Establishment Clause.
V
…
The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings consistent with this opinion.
It is so ordered.

              Justice Scalia, concurring.
            
…
I
First, I join Part IV of the Court’s opinion, regarding the Establishment Clause issue, with the understanding that its consideration of coercive pressure and perceptions of endorsement “to the extent” that the law makes such factors relevant, is consistent with the belief (which I hold) that in this case that extent is zero. As to coercive pressure: Physical coercion is not at issue here; and so-called “peer pressure,” if it can even been considered coercion, is, when it arises from private activities, one of the attendant consequences of a freedom of association that is constitutionally protected. What is at play here is not coercion, but the compulsion of ideas – and the private right to exert and receive that compulsion (or to have one’s children receive it) is protected by the Free Speech and Free Exercise Clauses, not banned by the Establishment Clause. A priest has as much liberty to proselytize as a patriot.
As to endorsement, I have previously written that “religious expression cannot violate the Establishment Clause where it (1) is purely private and (2) occurs in a traditional or designated public forum, publicly announced and open to all on equal terms.” The same is true of private speech that occurs in a limited public forum, publicly announced, whose boundaries are not drawn to favor religious groups but instead permit a cross-section of uses. In that context, which is this case, “erroneous conclusions [about endorsement] do not count.”
II
…
From no other group does respondent require the sterility of speech that it demands of petitioners. The Boy Scouts could undoubtedly buttress their exhortations to keep “morally straight” and live “clean” lives by giving reasons why that is a good idea – because parents want and expect it, because it will make the scouts “better” and “more successful” people, because it will emulate such admired past Scouts as former President Gerald Ford. The Club, however, may only discuss morals and character, and cannot give its reasons why they should be fostered – because God wants and expects it, because it will make the Club members “saintly” people, and because it emulates Jesus Christ. The Club may not, in other words, independently discuss the religious premise on which its views are based – that God exists and His assistance is necessary to morality. It may not defend the premise, and it absolutely must not seek to persuade the children that the premise is true. The children must, so to say, take it on faith. This is blatant viewpoint discrimination. Just as calls to character based on patriotism will go unanswered if the listeners do not believe their country is good and just, calls to moral behavior based on God’s will are useless if the listeners do not believe that God exists. Effectiveness in presenting a viewpoint rests on the persuasiveness with which the speaker defends his premise – and in respondent’s facilities every premise but a religious one may be defended.
…
With these words of explanation, I join the opinion of the Court.
Justice Breyer, concurring in part. [omitted]

              JUSTICE STEVENS, dissenting.
            
The Milford Central School has invited the public to use its facilities for educational and recreational purposes, but not for “religious purposes.” Speech for “religious purposes” may reasonably be understood to encompass three different categories. First, there is religious speech that is simply speech about a particular topic from a religious point of view.  … Second, there is religious speech that amounts to worship, or its equivalent. … Third, there is an intermediate category that is aimed principally at proselytizing or inculcating belief in a particular religious faith.
…
… The novel question that this case presents concerns the constitutionality of a public school’s attempt to limit the scope of a public forum it has created. More specifically, the question is whether a school can, consistently with the First Amendment, create a limited public forum that admits the first type of religious speech without allowing the other two.
…
The particular limitation of the forum at issue in this case is one that prohibits the use of the school’s facilities for “religious purposes.” It is clear that, by “religious purposes,” the school district did not intend to exclude all speech from a religious point of view. Instead, it sought only to exclude religious speech whose principal goal is to “promote the gospel.” In other words, the school sought to allow the first type of religious speech while excluding the second and third types. As long as this is done in an even handed manner, I see no constitutional violation in such an effort. The line between the various categories of religious speech may be difficult to draw, but I think that the distinctions are valid, and that a school, particularly an elementary school, must be permitted to draw them.
… regardless of whether the Good News Club’s activities amount to “worship,” it does seem clear, based on the facts in the record, that the school district correctly classified those activities as falling within the third category of religious speech and therefore beyond the scope of the school’s limited public forum. In short, I am persuaded that the school district could (and did) permissibly exclude from its limited public forum proselytizing religious speech that does not rise to the level of actual worship. I would therefore affirm the judgment of the Court of Appeals.
… Accordingly, I respectfully dissent.

              Justice Souter, with whom Justice Ginsberg joins, dissenting.
            
…
I
…
The sole question before the District Court was, therefore, whether, in refusing to allow Good News’s intended use, Milford was misapplying its unchallenged restriction in a way that amounted to imposing a viewpoint-based restriction on what could be said or done by a group entitled to use the forum for an educational, civic, or other permitted purpose. The question was whether Good News was being disqualified when it merely sought to use the school property the same way that the Milford Boy and Girl Scouts and the 4-H Club did. The District Court held on the basis of undisputed facts that Good News’s activity was essentially unlike the presentation of views on secular issues from a religious standpoint held to be protected in …[prior cases] and was instead activity precluded by Milford’s unchallenged policy against religious use, even under the narrowest definition of that term.
The Court of Appeals understood the issue the same way. … “The activities of the Good News Club do not involve merely a religious perspective on the secular subject of morality.” …
Good News’s classes open and close with prayer. In a sample lesson considered by the District Court, children are instructed that “the Bible tells us how we can have our sins forgiven by receiving the Lord Jesus Christ. It tells us how to live to please Him . . . . If you have received the Lord Jesus as your Saviour from sin, you belong to God’s special group – His family.” The lesson plan instructs the teacher to “lead a child to Christ,” and, when reading a Bible verse, to “emphasize that this verse is from the Bible, God’s Word” and is “important – and true – because God said it.” The lesson further exhorts the teacher to “be sure to give an opportunity for the ‘unsaved’ children in your class to respond to the Gospel” and cautions against “neglecting this responsibility.”
While Good News’s program utilizes songs and games, the heart of the meeting is the “challenge” and “invitation,” which are repeated at various times throughout the lesson. During the challenge, “saved” children who “already believe in the Lord Jesus as their Savior” are challenged to “‘stop and ask God for the strength and the “want” . . . to obey Him.’” They are instructed that“if you know Jesus as your Savior, you need to place God first in your life. And if you don’t know Jesus as Savior and if you would like to, then we will – we will pray with you separately, individually . . . . And the challenge would be, those of you who know Jesus as Savior, you can rely on God’s strength to obey Him.”



During the invitation, the teacher “invites” the “unsaved” children “‘to trust the Lord Jesus to be your Savior from sin,’” and “‘receive [him] as your Savior from sin.’” The children are then instructed that“if you believe what God’s Word says about your sin and how Jesus died and rose again for you, you can have His forever life today. Please bow your heads and close your eyes. If you have never believed on the Lord Jesus as your Savior and would like to do that, please show me by raising your hand. If you raised your hand to show me you want to believe on the Lord Jesus, please meet me so I can show you from God’s Word how you can receive His everlasting life.”



It is beyond question that Good News intends to use the public school premises not for the mere discussion of a subject from a particular, Christian point of view, but for an evangelical service of worship calling children to commit themselves in an act of Christian conversion. …
II
…
…we can say this: there is a good case that Good News’s exercises blur the line between public classroom instruction and private religious indoctrination, leaving a reasonable elementary school pupil unable to appreciate that the former instruction is the business of the school while the latter evangelism is not. Thus, the facts we know (or think we know) point away from the majority’s conclusion…
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Child welfare systems exist to ensure the safety of vulnerable children, including adolescents. Yet, child welfare systems present the leading example of the legal system’s failure to carve out rights that recognize adolescents’ abilities, capacities, and interests. This is not to say that these systems do not recognize that adolescents deserve legal protections, it is just that those protections pervasively are provided to them because they are deemed “children” without age distinctions within the broad category of being a minor. The general reason for this failure is that these systems necessarily focus on families and, as a result, focus on detailing the constitutional rights of parents. As it does so, this area of law raises important complexities that no other systems face so directly.
Child welfare systems must simultaneously serve both parents and their children. Serving their interests at the same time is problematic to the extent that child welfare systems essentially view children as victims and their parents as perpetrators. While child welfare systems may not formally designate parents as perpetrators, parents, and guardians are the ones deemed responsible for their children. When parents discharge those responsibilities, they have their own needs, desires, and legal rights that may be at odds with the best interests of their children. Even a passing familiarity with our constitutional system highlights an important point of departure: our legal system tends to protect the rights of individuals who offend, not victims. The reason for the focus on offenders is that the government intrudes in offenders’ rights when it intervenes to address violence. The complexity that arises is that, in child welfare cases, interventions also mean intervening in the lives of children.
Even in instances in which parents and children are not at odds, child welfare systems are designed with competing goals in mind. For example, these are typical goals articulated in their mission statements: (1) Children should be protected from abuse and neglect; (2) Children should have stable and permanent living arrangements; (3) Parents are in the best position to care for their children; and (4) The child welfare system should give parents who abuse or neglect their children the opportunity, time, and support needed to become suitable parents. These competing goals mean that children’s interests may conflict with those of their parents, and both parents and children’s interests may conflict with those of child welfare agencies.
It is difficult to imagine a system that adopts such conflicting client interests and agency goals. While it may be that caseworkers, for example, do seek to protect the rights and interests of parents, there is no doubt that they also are, in many ways, sleuths who gather information and potentially work against parents’ interests as parents. In fact, it is the need to protect the rights of parents while, at the same time, ensuring that they deserve that right that guides the challenges that permeate this area of law.
The Constitutional Foundations
Understanding the rights of individuals involved in child welfare systems requires stepping back and considering what types of rights would be needed. In such considerations, two general types of rights generally emerge: the right to be left alone and the right to be protected. The right to be left alone would include the liberty to have parents raise their children as they deem fit, a liberty that would be grounded in substantive due process: the liberty to have children, raise them, and influence their development. As we have seen that liberty is associated with basic religious liberty. The right to be protected would be an affirmative obligation placed on the government to protection from harm or protections from situations that would contribute to vulnerabilities, such as access to food and shelter. Taking this conceptualization of rights into our constitutional scheme, it quickly becomes clear that constitutional rights fit more readily with the former than the latter types of rights that would be needed for individuals to benefit from an effective child welfare system. That is the major constitutional complexity that emerges in this area of law.
The complexity of this area of law rests on distinctions between positive and negative rights. Although rights are conceptualized as individuals’ rights, the distinction between positive and negative rights is best understood from the point of view of the government’s obligations, what the government must do to ensure an individual right. Thus, positive rights are rights against the government; they are rights to have the government do something; it is a legal power to impose on the government an affirmative obligation. Contrariwise, a negative right against the government is a right to have the government not do something; it is a legal power to impose on the government a negative obligation. The distinction between affirmative and negative obligations of the government, and between affirmative and negative rights against the government, is tightly connected to the distinction between benefits and burdens. An affirmative right is the right to a benefit; a negative right is the right to avoid a burden.
The most common and influential view of the Constitution suggests that it creates, almost exclusively, negative obligations of government and negative rights. At least two different considerations underlie this view. The first is ideological; it draws on the deep and longstanding commitments in Anglo-American political culture to individualism and limited government. The second is institutional; it builds on the notion that doing something generally costs money, whereas refraining from action typically does not. Affirmative rights therefore generally have budgetary implications. Many find courts ill-suited to make decisions with such implications; the argument tends to be that such decisions are best left as political decisions.
Yet, it is debatable which approach actually guides. Although constitutional rights do tend to be viewed as negative rights, governmental obligations also may involve both negative and positive obligations. For example, the right to counsel is paradigmatically quasi-affirmative: It requires the government to do something affirmative, but only for people it chooses to charge with crimes or, as in the child welfare system, when the government seeks to sever the rights of parents to their children. Outside of these examples, perhaps the most familiar examples of quasi-affirmative rights directly involving the child welfare system are the obligations of protection and support the government owes to those placed in its custody, such as children removed from their parents. Calling these “affirmative obligations,” however, runs the risk of missing or over-simplifying a fundamental point. The Constitution actually does not require anything affirmative from the government, so long as the government leaves people alone. In this regard, then, the rights are also somewhat negative in that they simply bar the government from acting in particularly abusive or egregious manners. This makes for a challenging area of law to understand, such as exactly when the government is responsible when it removes children from parents’ custody. The goals of child welfare systems make what would appear to be simple rules far from clear.
The Cases That Follow
The child welfare system deals much with interventions in families, particularly poor families. A fundamental issue that such interventions raise involves the extent to which the government can be proactive in recognizing that children are at risk and in need of assistance. While the government retains an interest in ensuring children’s proper care, limits exist as to how it can intrude in family life. A long history of family law reveals that the government has more flexibility in monitoring some families, especially families that benefit from governmental resources (e.g., “welfare”) or that have members otherwise under governmental supervision (e.g., through the criminal justice system). Wyman v. James addresses this issue directly, as it weighs the rationales for and against permitting the government to conduct home visits. Despite images of strong protections against searches and seizures, this area of law reveals that the government has considerable power to search homes of families who receive governmental aid.
Reduced protections against search and seizure are not the only reduced constitutional protections that parents have when deemed to have placed their children at risk. Baltimore v. Bouknight presents the thorny issue of how much protection parents have from accusations of maltreatment. In the criminal justice system, defendants have rights against self-incrimination. That strong protection may not exist for parents in child welfare cases. Bouknight addresses the conflict that arises when a parent is required to produce a child for the government to confirm their condition or even their very existence. In considering the issue, the court reveals important distinctions between criminal justice and child welfare systems and the reduced protections that parents have in child welfare systems.
If families can be under supervision (particularly families suspected of harming children) and parents have reduced legal protections from governmental intrusions, then the next major issue that arises involves the extent to which governments are responsible for assisting children deemed at risk. DeShaney v. Winnebago, one of the most important constitutional law cases of our time, addresses that point and announces the general principle that guides determinations of when the government can be held accountable, constitutionally, when children have been harmed and are at risk of further harm. That general rule is that the government undertakes the responsibility to protect from harm when it has significantly curtailed physical freedoms, what has become known as the “no-custody, no duty” rule.
Assuming that the government does take responsibility, then one of the key issues is whether the government can be held accountable when it fails to do what it requires itself to do. This raises many thorny issues, but the leading case in this regard, Suter v. Artist, addresses one of the key concerns. Suter provides a useful overview of what child welfare systems are supposed to do, such as, when feasible, help reunify families by providing effective services. It also demonstrates how our legal system has developed to support child welfare programs. In examining these issues, the case reveals the challenges of providing those services as well as the limitations that the legal system has placed on holding the government responsible when it fails to deliver the programs that the government itself, through its child welfare system, deemed necessary to protect children as well as parents’ rights.
Despite the preference for maintaining family ties, situations often arise that require determining whether it would be best to sever relationships and place children in permanent alternative care. These situations raise the fundamental issue of what types of evidence must governments demonstrate before severing family ties. A variety of evidence can be presented, but the key concern becomes the burden of proof that a child welfare system must meet. Santosky v. Kramer directly addresses that matter. Theoretically, there are three potential burdens of proof (preponderance of the evidence, clear and convincing evidence and beyond a reasonable doubt). The most challenging burden is kept, for example, for instances where someone would be deprived of important liberties. That is the case, for example, when the criminal justice system can take away lives or limit physical freedoms. Given the importance of those liberties, the criminal justice system requires that the government prove beyond a reasonable doubt that the defendant committed the alleged acts. The child welfare system, however, is not meant to be punitive and it has a different mission than the criminal justice system. Those differences raise the issue of what types of protections should be afforded parents. Santosky addresses the liberties at stake in situations where parents have maltreated their children; and it provides the rationales for what is currently the constitutional floor that child welfare systems must meet to sustain efforts to sever the rights of parents.
Establishing that the government must reach a burden of proof before it severs parent-child relationships means that parental rights are respected. That respect leads to considering the importance of the liberties at stake when parental rights are at risk of termination. A fundamental concern that arises is the extent to which parents should have that right protected, such as through the right to counsel. It would seem that parents would receive considerable protection given that the severing of parental ties in families is, essentially, the functional equivalent of the death sentence in criminal justice system given that parents have a fundamental right to raise their children. Yet, that need not be the case. Lassiter v. Department of Social Services addresses whether parents who are indigent have a right to government supported counsel when they are unable to afford one in termination proceedings.
________________________

              Wyman v. James
            
400 U.S. 309 (1971).

              Justice Blackmun delivered the opinion of the Court.
            
This appeal presents the issue whether a beneficiary of the program for Aid to Families with Dependent Children (AFDC) may refuse a home visit by the caseworker without risking the termination of benefits.
…
Plaintiff Barbara James is the mother of a son, Maurice, who was born in May 1967. They reside in New York City. Mrs. James first applied for AFDC assistance shortly before Maurice’s birth. A caseworker made a visit to her apartment at that time without objection. The assistance was authorized.
Two years later, on May 8, 1969, a caseworker wrote Mrs. James that she would visit her home on May 14. Upon receipt of this advice, Mrs. James telephoned the worker that, although she was willing to supply information “reasonable and relevant” to her need for public assistance, any discussion was not to take place at her home. The worker told Mrs. James that she was required by law to visit in her home and that refusal to permit the visit would result in the termination of assistance. Permission was still denied.
On May 13 the City Department of Social Services sent Mrs. James a notice of intent to discontinue assistance because of the visitation refusal. The notice advised the beneficiary of her right to a hearing before a review officer. The hearing was requested and was held on May 27. Mrs. James appeared with an attorney at that hearing. They continued to refuse permission for a worker to visit the James home, but again expressed willingness to cooperate and to permit visits elsewhere. The review officer ruled that the refusal was a proper ground for the termination of assistance. His written decision stated:
The home visit which Mrs. James refuses to permit is for the purpose of determining if there are any changes in her situation that might affect her eligibility to continue to receive Public Assistance, or that might affect the amount of such assistance, and to see if there are any social services which the Department of Social Services can provide to the family.
A notice of termination issued on June 2.
Thereupon, without seeking a hearing at the state level, Mrs. James, individually and on behalf of Maurice, and purporting to act on behalf of all other persons similarly situated, instituted the present civil rights suit under 42 U. S. C. § 1983. …
II
The federal aspects of the AFDC program deserve mention. … Section 405, 42 U. S. C. § 605, provides that
Whenever the State agency has reason to believe that any payments of aid … made with respect to a child are not being or may not be used in the best interests of the child, the State agency may provide for such counseling and guidance services with respect to the use of such payments and the management of other funds by the relative … in order to assure use of such payments in the best interests of such child, and may provide for advising such relative that continued failure to so use such payments will result in substitution therefor of protective payments … or in seeking the appointment of a guardian … or in the imposition of criminal or civil penalties….
III
When a case involves a home and some type of official intrusion into that home, as this case appears to do, an immediate and natural reaction is one of concern about Fourth Amendment rights and the protection which that Amendment is intended to afford. Its emphasis indeed is upon one of the most precious aspects of personal security in the home: “The right of the people to be secure in their persons, houses, papers, and effects….” This Court has characterized that right as “basic to a free society.” And over the years the Court consistently has been most protective of the privacy of the dwelling. …
IV
This natural and quite proper protective attitude, however, is not a factor in this case, for the seemingly obvious and simple reason that we are not concerned here with any search by the New York social service agency in the Fourth Amendment meaning of that term. It is true that the governing statute and regulations appear to make mandatory the initial home visit and the subsequent periodic “contacts” (which may include home visits) for the inception and continuance of aid. It is also true that the caseworker’s posture in the home visit is perhaps, in a sense, both rehabilitative and investigative. But this latter aspect, we think, is given too broad a character and far more emphasis than it deserves if it is equated with a search in the traditional criminal law context. We note, too, that the visitation in itself is not forced or compelled, and that the beneficiary’s denial of permission is not a criminal act. If consent to the visitation is withheld, no visitation takes place. The aid then never begins or merely ceases, as the case may be. There is no entry of the home and there is no search.
V
If however, we were to assume that a caseworker’s home visit, before or subsequent to the beneficiary’s initial qualification for benefits, somehow (perhaps because the average beneficiary might feel she is in no position to refuse consent to the visit), and despite its interview nature, does possess some of the characteristics of a search in the traditional sense, we nevertheless conclude that the visit does not fall within the Fourth Amendment’s proscription. This is because it does not descend to the level of unreasonableness. It is unreasonableness which is the Fourth Amendment’s standard. …
There are a number of factors that compel us to conclude that the home visit proposed for Mrs. James is not unreasonable:	1.The public’s interest in this particular segment of the area of assistance to the unfortunate is protection and aid for the dependent child whose family requires such aid for that child. The focus is on the child and, further, it is on the child who is dependent. There is no more worthy object of the public’s concern. …

 

	2.The agency, with tax funds provided from federal as well as from state sources, is fulfilling a public trust. The State, working through its qualified welfare agency, has appropriate and paramount interest and concern in seeing and assuring that the intended and proper objects of that tax-produced assistance are the ones who benefit from the aid it dispenses. …

 

	3.One who dispenses purely private charity naturally has an interest in and expects to know how his charitable funds are utilized and put to work. The public, when it is the provider, rightly expects the same. …

 

	4.The emphasis of the New York statutes and regulations is upon the home, upon “close contact” with the beneficiary, upon restoring the aid recipient “to a condition of self-support,” and upon the relief of his distress. The federal emphasis is no different. It is upon “assistance and rehabilitation,” upon maintaining and strengthening family life, and upon “maximum self-support and personal independence consistent with the maintenance of continuing parental care and protection ….” … And it is concerned about any possible exploitation of the child.

 

	5.The home visit, it is true, is not required by federal statute or regulation. But it has been noted that the visit is “the heart of welfare administration”; that it affords “a personal, rehabilitative orientation, unlike that of most federal programs”;…

 

	6.The means employed by the New York agency are significant. Mrs. James received written notice several days in advance of the intended home visit. The date was specified. … Privacy is emphasized. The applicant-recipient is made the primary source of information as to eligibility. Outside informational sources, other than public records, are to be consulted only with the beneficiary’s consent. Forcible entry or entry under false pretenses or visitation outside working hours or snooping in the home are forbidden. All this minimizes any “burden” upon the homeowner’s right against unreasonable intrusion.

 

	7.Mrs. James, in fact, on this record presents no specific complaint of any unreasonable intrusion of her home and nothing that supports an inference that the desired home visit had as its purpose the obtaining of information as to criminal activity. … Mrs. James appears to want from the agency that provides her and her infant son with the necessities for life is the right to receive those necessities upon her own informational terms, to utilize the Fourth Amendment as a wedge for imposing those terms, and to avoid questions of any kind.

 





…
The visit is not one by police or uniformed authority. It is made by a caseworker of some training whose primary objective is, or should be, the welfare, not the prosecution, of the aid recipient for whom the worker has profound responsibility. As has already been stressed, the program concerns dependent children and the needy families of those children. It does not deal with crime or with the actual or suspected perpetrators of crime. The caseworker is not a sleuth but rather, we trust, is a friend to one in need.	10.The home visit is not a criminal investigation, does not equate with a criminal investigation, and despite the announced fears of Mrs. James and those who would join her, is not in aid of any criminal proceeding. If the visitation serves to discourage misrepresentation or fraud, such a byproduct of that visit does not impress upon the visit itself a dominant criminal investigative aspect. And if the visit should, by chance, lead to the discovery of fraud and a criminal prosecution should follow, then, even assuming that the evidence discovered upon the home visitation is admissible, an issue upon which we express no opinion, that is a routine and expected fact of life and a consequence no greater than that which necessarily ensues upon any other discovery by a citizen of criminal conduct.

 

	11.…

 





It seems to us that the situation is akin to that where an Internal Revenue Service agent, in making a routine civil audit of a taxpayer’s income tax return, asks that the taxpayer produce for the agent’s review some proof of a deduction the taxpayer has asserted to his benefit in the computation of his tax. If the taxpayer refuses, there is, absent fraud, only a disallowance of the claimed deduction and a consequent additional tax. The taxpayer is fully within his “rights” in refusing to produce the proof, but in maintaining and asserting those rights a tax detriment results and it is a detriment of the taxpayer’s own making. So here Mrs. James has the “right” to refuse the home visit, but a consequence in the form of cessation of aid, similar to the taxpayer’s resultant additional tax, flows from that refusal. The choice is entirely hers, and nothing of constitutional magnitude is involved.
…
We therefore conclude that the home visitation as structured by the New York statutes and regulations is a reasonable administrative tool; that it serves a valid and proper administrative purpose for the dispensation of the AFDC program; that it is not an unwarranted invasion of personal privacy; and that it violates no right guaranteed by the Fourth Amendment.
Reversed and remanded with directions to enter a judgment of dismissal.
It is so ordered.
Mr. Justice Douglas, dissenting.
…
…Whatever the semantics, the central question is whether the government by force of its largesse has the power to “buy up” rights guaranteed by the Constitution. But for the assertion of her constitutional right, Barbara James in this case would have received the welfare benefit.
…
Is a search of her home without a warrant made “reasonable” merely because she is dependent on government largesse?
Judge Skelly Wright has stated the problem succinctly:
Welfare has long been considered the equivalent of charity and its recipients have been subjected to all kinds of dehumanizing experiences in the government’s effort to police its welfare payments. In fact, over half a billion dollars are expended annually for administration and policing in connection with the Aid to Families with Dependent Children program. Why such large sums are necessary for administration and policing has never been adequately explained. No such sums are spent policing the government subsidies granted to farmers, airlines, steamship companies, and junk mail dealers, to name but a few. The truth is that in this subsidy area society has simply adopted a double standard, one for aid to business and the farmer and a different one for welfare.
If the welfare recipient was not Barbara James but a prominent, affluent cotton or wheat farmer receiving benefit payments for not growing crops, would not the approach be different? …
…
I would place the same restrictions on inspectors entering the homes of welfare beneficiaries as are on inspectors entering the homes of those on the payroll of government, or the homes of those who contract with the government, or the homes of those who work for those having government contracts. …
…
The bureaucracy of modern government is not only slow, lumbering, and oppressive; it is omnipresent. It touches everyone’s life at numerous points. It pries more and more into private affairs, breaking down the barriers that individuals erect to give them some insulation from the intrigues and harassments of modern life. Isolation is not a constitutional guarantee; but the sanctity of the sanctuary of the home is such – as marked and defined by the Fourth Amendment. What we do today is to depreciate it.
…
Mr. Justice Marshall, whom Mr. Justice Brennan joins, dissenting.
…
Simply stated, the issue in this case is whether a state welfare agency can require all recipients of AFDC benefits to submit to warrantless “visitations” of their homes. In answering that question, the majority dodges between constitutional issues to reach a result clearly inconsistent with the decisions of this Court. We are told that there is no search involved in this case; that even if there were a search, it would not be unreasonable; and that even if this were an unreasonable search, a welfare recipient waives her right to object by accepting benefits. I emphatically disagree with all three conclusions. …
I
The Court’s assertion that this case concerns no search “in the Fourth Amendment meaning of that term” is neither “obvious” nor “simple.” I should have thought that the Fourth Amendment governs all intrusions by agents of the public upon personal security …
Even if the Fourth Amendment does not apply to each and every governmental entry into the home, the welfare visit is not some sort of purely benevolent inspection. No one questions the motives of the dedicated welfare caseworker. Of course, caseworkers seek to be friends, but the point is that they are also required to be sleuths. The majority concedes that the “visitation” is partially investigative, but claims that this investigative aspect has been given too much emphasis. Emphasis has indeed been given. Time and again, in briefs and at oral argument, appellants emphasized the need to enter AFDC homes to guard against welfare fraud and child abuse, both of which are felonies. The New York statutes provide emphasis by requiring all caseworkers to report any evidence of fraud that a home visit uncovers. And appellants have strenuously emphasized the importance of the visit to provide evidence leading to civil forfeitures including  elimination of benefits and loss of child custody.
…
Conceding for the sake of argument that someone might view the “visitation” as a search, the majority nonetheless concludes that such a search is not unreasonable. However, its mode of reaching that conclusion departs from the entire history of Fourth Amendment case law. Of course, the Fourth Amendment test is reasonableness, but in determining whether a search is reasonable, … but [a]n unbroken line of cases holds that subject to a few narrowly drawn exceptions, any search without a warrant is constitutionally unreasonable. In this case, no suggestion that evidence will disappear, that a criminal will escape, or that an officer will be injured, justifies the failure to obtain a warrant. Instead, the majority asserts what amounts to three state interests that allegedly render this search reasonable. None of these interests is sufficient to carve out a new exception to the warrant requirement.
First, it is argued that the home visit is justified to protect dependent children from “abuse” and “exploitation.” These are heinous crimes, but they are not confined to indigent households. Would the majority sanction, in the absence of probable cause, compulsory visits to all American homes for the purpose of discovering child abuse? Or is this Court prepared to hold as a matter of constitutional law that a mother, merely because she is poor, is substantially more likely to injure or exploit her children? Such a categorical approach to an entire class of citizens would be dangerously at odds with the tenets of our democracy.
Second, the Court contends that caseworkers must enter the homes of AFDC beneficiaries to determine eligibility. … The majority’s implication that a biannual home visit somehow assures the verification of actual residence or actual physical presence in the home strains credulity in the context of urban poverty. Despite the caseworker’s responsibility for dependent children, he is not even required to see the children as a part of the home visit. Appellants offer scant explanation for their refusal even to attempt to utilize public records, expenditure receipts, documents such as leases, non-home interviews, personal financial records, sworn declarations, etc. – all sources that governmental agencies regularly accept as adequate to establish eligibility for other public benefits. In this setting, it ill behooves appellants to refuse to utilize informational sources less drastic than an invasion of the privacy of the home.
We are told that the plight of Mrs. James is no different from that of a taxpayer who is required to document his right to a tax deduction, but this analogy is seriously flawed. The record shows that Mrs. James has offered to be interviewed anywhere other than her home, to answer any questions, and to provide any documentation that the welfare agency desires. The agency curtly refused all these offers and insisted on its “right” to pry into appellee’s home. Tax exemptions are also governmental “bounty.” A true analogy would be an Internal Revenue Service requirement that in order to claim a dependency exemption, a taxpayer must allow a specially trained IRS agent to invade the home for the purpose of questioning the occupants and looking for evidence that the exemption is being properly utilized for the benefit of the dependent. If such a system were even proposed, the cries of constitutional outrage would be unanimous.
Appellants offer a third state interest that the Court seems to accept as partial justification for this search. We are told that the visit is designed to rehabilitate, to provide aid. This is strange doctrine indeed. A paternalistic notion that a complaining citizen’s constitutional rights can be violated so long as the State is somehow helping him is alien to our Nation’s philosophy. …
…
In deciding that the homes of AFDC recipients are not entitled to protection from warrantless searches by welfare caseworkers, the Court declines to follow prior case law and employs a rationale that, if applied to the claims of all citizens, would threaten the vitality of the Fourth Amendment. … I find no little irony in the fact that the burden of today’s departure from principled adjudication is placed upon the lowly poor. Perhaps the majority has explained why a commercial warehouse deserves more protection than does this poor woman’s home. I am not convinced; and, therefore, I must respectfully dissent.
________________________

              Baltimore v. Bouknight
            
493 U.S. 549 (1990)
Justice O’Connor delivered the opinion of the Court.
In this action, we must decide whether a mother, the custodian of a child pursuant to a court order, may invoke the Fifth Amendment privilege against self-incrimination to resist an order of the juvenile court to produce the child. We hold that she may not.
I
Petitioner Maurice M. is an abused child. When he was three months old, he was hospitalized with a fractured left femur, and examination revealed several partially healed bone fractures and other indications of severe physical abuse. In the hospital, respondent Bouknight, Maurice’s mother, was observed shaking Maurice, dropping him in his crib despite his spica cast, and otherwise handling him in a manner inconsistent with his recovery and continued health. Hospital personnel notified  Baltimore City Department of Social Services (BCDSS) of suspected child abuse. In February 1987, BCDSS secured a court order removing Maurice from Bouknight’s control and placing him in shelter care. Several months later, the shelter care order was inexplicably modified to return Maurice to Bouknight’s custody temporarily. Following a hearing held shortly thereafter, the juvenile court declared Maurice to be a “child in need of assistance,” thus asserting jurisdiction over Maurice and placing him under BCDSS’ continuing oversight. BCDSS agreed that Bouknight could continue as custodian of the child, but only pursuant to extensive conditions set forth in a court-approved protective supervision order. The order required Bouknight to “cooperate with BCDSS,” “continue in therapy,” participate in parental aid and training programs, and “refrain from physically punishing [Maurice].” The order’s terms were “all subject to the further Order of the Court.” Bouknight’s attorney signed the order, and Bouknight in a separate form set forth her agreement to each term.
Eight months later, fearing for Maurice’s safety, BCDSS returned to juvenile court. BCDSS caseworkers related that Bouknight would not cooperate with them and had in nearly every respect violated the terms of the protective order. BCDSS stated that Maurice’s father had recently died in a shooting incident and that Bouknight, in light of the results of a psychological examination and her history of drug use, could not provide adequate care for the child. On April 20, 1988, the court granted BCDSS’ petition to remove Maurice from Bouknight’s control for placement in foster care. BCDSS officials also petitioned for judicial relief from Bouknight’s failure to produce Maurice or reveal where he could be found. The petition recounted that on two recent visits by BCDSS officials to Bouknight’s home, she had refused to reveal the location of the child or had indicated that the child was with an aunt whom she would not identify. The petition further asserted that inquiries of Bouknight’s known relatives had revealed that none of them had recently seen Maurice and that BCDSS had prompted the police to issue a missing persons report and referred the case for investigation by the police homicide division. Also on April 20, the juvenile court, upon a hearing on the petition, cited Bouknight for violating the protective custody order and for failing to appear at the hearing. Bouknight had indicated to her attorney that she would appear with the child, but also expressed fear that if she appeared the State would “‘snatch the child.’”. The court issued an order to show cause why Bouknight should not be held in civil contempt for failure to produce the child. Expressing concern that Maurice was endangered or perhaps dead, the court issued a bench warrant for Bouknight’s appearance.
Maurice was not produced at subsequent hearings. At a hearing one week later, Bouknight claimed that Maurice was with a relative in Dallas. Investigation revealed that the relative had not seen Maurice. The next day, following another hearing at which Bouknight again declined to produce Maurice, the juvenile court found Bouknight in contempt for failure to produce the child as ordered. There was and has been no indication that she was unable to comply with the order. The court directed that Bouknight be imprisoned until she “purge[d] herself of contempt by either producing [Maurice] before the court or revealing to the court his exact whereabouts.”
The juvenile court rejected Bouknight’s subsequent claim that the contempt order violated the Fifth Amendment’s guarantee against self-incrimination. The court stated that the production of Maurice would purge the contempt and that “the contempt is issued not because she refused to testify in any proceeding … [but] because she has failed to abide by the Order of this Court, mainly [for] the production of Maurice M.” While that decision was being appealed, Bouknight was convicted of theft and sentenced to 18 months’ imprisonment in separate proceedings. The Court of Appeals of Maryland vacated the juvenile court’s judgment upholding the contempt order. The Court of Appeals found that the contempt order unconstitutionally compelled Bouknight to admit through the act of production “a measure of continuing control and dominion over Maurice’s person” in circumstances in which “Bouknight has a reasonable apprehension that she will be prosecuted.” Chief Justice Rehnquist granted BCDSS’ application for a stay of the judgment and mandate of the Maryland Court of Appeals, pending disposition of the petition for a writ of certiorari. We granted certiorari and we now reverse.
II
The Fifth Amendment provides that “No person … shall be compelled in any criminal case to be a witness against himself.” The Fifth Amendment’s protection “applies only when the accused is compelled to make a testimonial communication that is incriminating.” The juvenile court concluded that Bouknight could comply with the order through the unadorned act of producing the child, and we thus address that aspect of the order. When the government demands that an item be produced, “the only thing compelled is the act of producing the [item].” The Fifth Amendment’s protection may nonetheless be implicated because the act of complying with the government’s demand testifies to the existence, possession, or authenticity of the things produced. But a person may not claim the Amendment’s protections based upon the incrimination that may result from the contents or nature of the thing demanded. Bouknight therefore cannot claim the privilege based upon anything that examination of Maurice might reveal, nor can she assert the privilege upon the theory that compliance would assert that the child produced is in fact Maurice (a fact the State could readily establish, rendering any testimony regarding existence or authenticity insufficiently incriminating). Rather, Bouknight claims the benefit of the privilege because the act of production would amount to testimony regarding her control over, and possession of, Maurice. Although the State could readily introduce evidence of Bouknight’s continuing control over the child – e.g., the custody order, testimony of relatives, and Bouknight’s own statements to Maryland officials before invoking the privilege − her implicit communication of control over Maurice at the moment of production might aid the State in prosecuting Bouknight.
The possibility that a production order will compel testimonial assertions that may prove incriminating does not, in all contexts, justify invoking the privilege to resist production. Even assuming that this limited testimonial assertion is sufficiently incriminating and “sufficiently testimonial for purposes of the privilege,” Bouknight may not invoke the privilege to resist the production order because she has assumed custodial duties related to production and because production is required as part of a noncriminal regulatory regime.
The Court has on several occasions recognized that the Fifth Amendment privilege may not be invoked to resist compliance with a regulatory regime constructed to effect the State’s public purposes unrelated to the enforcement of its criminal laws. …
These principles readily apply to this case. Once Maurice was adjudicated a child in need of assistance, his care and safety became the particular object of the State’s regulatory interests. Maryland first placed Maurice in shelter care, authorized placement in foster care, and then entrusted responsibility for Maurice’s care to Bouknight. By accepting care of Maurice subject to the custodial order’s conditions (including requirements that she cooperate with BCDSS, follow a prescribed training regime, and be subject to further court orders), Bouknight submitted to the routine operation of the regulatory system and agreed to hold Maurice in a manner consonant with the State’s regulatory interests and subject to inspection by BCDSS. In assuming the obligations attending custody, Bouknight “has accepted the incident obligation to permit inspection.” The State imposes and enforces that obligation as part of a broadly directed, noncriminal regulatory regime governing children cared for pursuant to custodial orders.
Persons who care for children pursuant to a custody order, and who may be subject to a request for access to the child, are hardly a “‘selective group inherently suspect of criminal activities.’” The juvenile court may place a child within its jurisdiction with social service officials or “under supervision in his own home or in the custody or under the guardianship of a relative or other fit person, upon terms the court deems appropriate.” Children may be placed, for example, in foster care, in homes of relatives, or in the care of state officials. Even when the court allows a parent to retain control of a child within the court’s jurisdiction, that parent is not one singled out for criminal conduct, but rather has been deemed to be, without the State’s assistance, simply “unable or unwilling to give proper care and attention to the child and his problems.” The provision that authorized the juvenile court’s efforts to gain production of Maurice reflects this broad applicability. This provision “fairly may be said to be directed at … parents, guardians, and custodians who accept placement of juveniles in custody.”
Similarly, BCDSS’ efforts to gain access to children, as well as judicial efforts to the same effect, do not “focu[s] almost exclusively on conduct which was criminal.” Many orders will arise in circumstances entirely devoid of criminal conduct. Even when criminal conduct may exist, the court may properly request production and return of the child, and enforce that request through exercise of the contempt power, for reasons related entirely to the child’s well-being and through measures unrelated to criminal law enforcement or investigation. This case provides an illustration: concern for the child’s safety underlay the efforts to gain access to and then compel production of Maurice. Finally, production in the vast majority of cases will embody no incriminating testimony, even if in particular cases the act of production may incriminate the custodian through an assertion of possession or the existence, or the identity, of the child. These orders to produce children cannot be characterized as efforts to gain some testimonial component of the act of production. The government demands production of the very public charge entrusted to a custodian, and makes the demand for compelling reasons unrelated to criminal law enforcement and as part of a broadly applied regulatory regime. In these circumstances, Bouknight cannot invoke the privilege to resist the order to produce Maurice.
We are not called upon to define the precise limitations that may exist upon the State’s ability to use the testimonial aspects of Bouknight’s act of production in subsequent criminal proceedings. But we note that imposition of such limitations is not foreclosed. The same custodial role that limited the ability to resist the production order may give rise to corresponding limitations upon the direct and indirect use of that testimony. The State’s regulatory requirement in the usual case may neither compel incriminating testimony nor aid a criminal prosecution, but the Fifth Amendment protections are not thereby necessarily unavailable to the person who complies with the regulatory requirement after invoking the privilege and subsequently faces prosecution. In a broad range of contexts, the Fifth Amendment limits prosecutors’ ability to use testimony that has been compelled.
III
The judgment of the Court of Appeals of Maryland is reversed, and the cases are remanded to that court for further proceedings not inconsistent with this opinion.
So ordered.
Justice Marshall, with whom Justice Brennan joins, dissenting.
…
I
The Court correctly assumes that Bouknight’s production of her son to the Maryland court would be testimonial because it would amount to an admission of Bouknight’s physical control over her son. The Court also assumes that Bouknight’s act of production would be self-incriminating. I would not hesitate to hold explicitly that Bouknight’s admission of possession or control presents a “‘real and appreciable’” threat of self-incrimination. Bouknight’s ability to produce the child would conclusively establish her actual and present physical control over him and thus might “prove a significant ‘link in a chain’ of evidence tending to establish [her] guilt.”
Indeed, the stakes for Bouknight are much greater than the Court suggests. Not only could she face criminal abuse and neglect charges for her alleged mistreatment of Maurice, but she could also be charged with causing his death. The State acknowledges that it suspects that Maurice is dead, and the police are investigating his case as a possible homicide. In these circumstances, the potentially incriminating aspects to Bouknight’s act of production are undoubtedly significant.
II
Notwithstanding the real threat of self-incrimination, the Court holds that “Bouknight may not invoke the privilege to resist the production order because she has assumed custodial duties related to production and because production is required as part of a noncriminal regulatory regime.” In characterizing Bouknight as Maurice’s “custodian,” and in describing the relevant Maryland juvenile statutes as part of a noncriminal regulatory regime, the Court relies on two distinct lines of Fifth Amendment precedent, neither of which applies to this litigation.
A
The Court’s first line of reasoning turns on its view that Bouknight has agreed to exercise on behalf of the State certain custodial obligations with respect to her son, obligations that the Court analogizes to those of a custodian of the records of a collective entity. This characterization is baffling, both because it is contrary to the facts of this case and because this Court has never relied on such a characterization to override the privilege against self-incrimination except in the context of a claim of privilege by an agent of a collective entity.
Jacqueline Bouknight is Maurice’s mother; she is not, and in fact could not be, his “custodian” whose rights and duties are determined solely by the Maryland juvenile protection law. …
A finding that a child is in need of assistance does not by itself divest a parent of legal or physical custody, nor does it transform such custody to something conferred by the State. …
In light of the statutory structure governing a parent’s relationship to a CINA, Bouknight is not acting as a custodian in the traditional sense of that word because she is not acting on behalf of the State…
…
B
The Court’s decision rests as well on cases holding that “the ability to invoke the privilege may be greatly diminished when invocation would interfere with the effective operation of a generally applicable, civil regulatory requirement.” The cases the Court cites have two common features: they concern civil regulatory systems not primarily intended to facilitate criminal investigations, and they target the general public. In contrast, regulatory regimes that are directed at a “‘selective group inherently suspect of criminal activities,’” do not result in a similar diminution of the Fifth Amendment privilege.
1
Applying the first feature to this case, the Court describes Maryland’s juvenile protection scheme as “a broadly directed, noncriminal regulatory regime governing children cared for pursuant to custodial orders.” …
The regulations embodied in the juvenile welfare statute are intimately related to the enforcement of state criminal statutes prohibiting child abuse. State criminal decisions suggest that information supporting criminal convictions is often obtained through civil proceedings and the subsequent protective oversight by BCDSS…. …
… the Court here disregards the practical implications of the civil scheme and holds that the juvenile protection system does not “‘focu[s] almost exclusively on conduct which was criminal.’” I cannot agree with this approach. The State’s goal of protecting children from abusive environments through its juvenile welfare system cannot be separated from criminal provisions that serve the same goal. When the conduct at which a civil statute aims – here, child abuse and neglect – is frequently the same conduct subject to criminal sanction, it strikes me as deeply problematic to dismiss the Fifth Amendment concerns by characterizing the civil scheme as “unrelated to criminal law enforcement or investigation.” A civil scheme that inevitably intersects with criminal sanctions may not be used to coerce, on pain of contempt, a potential criminal defendant to furnish evidence crucial to the success of her own prosecution.
I would apply a different analysis, one that is more faithful to the concerns underlying the Fifth Amendment. This approach would target respondent’s particular claim of privilege, the precise nature of the testimony sought, and the likelihood of self-incrimination caused by this respondent’s compliance. “To sustain the privilege, it need only be evident from the implications of the question, in the setting in which it is asked, that a responsive answer to the question or an explanation of why it cannot be answered might be dangerous because injurious disclosure could result.” This analysis unambiguously indicates that Bouknight’s Fifth Amendment privilege must be respected to protect her from the serious risk of self-incrimination.
…
2
The Court’s approach includes a second element; it holds that a civil regulatory scheme cannot override Fifth Amendment protection unless it is targeted at the general public. Such an analysis would not be necessary under the particularized approach I advocate. Even under the Court’s test, however, Bouknight’s right against self-incrimination should not be diminished because Maryland’s juvenile welfare scheme clearly is not generally applicable. … In other words, the regulatory scheme that the Court describes as “broadly directed,” is actually narrowly targeted at parents who through abuse or neglect deny their children the minimal reasonable level of care and attention. Not all such abuse or neglect rises to the level of criminal child abuse, but parents of children who have been so seriously neglected or abused as to warrant allegations that the children are in need of state assistance are clearly “a selective group inherently suspect of criminal activities.”
III
…
Because I am not content to deny Bouknight the constitutional protection required by the Fifth Amendment now in the hope that she will not be convicted later on the basis of her own testimony, I dissent.

              Notes and Queries
              	1.Which opinion best reflects the nexus between civil child abuse investigations and the criminal justice system?

 

	2.Do you read the majority’s opinion to find that Fifth Amendment protections are available against a prosecutor’s use of evidence compelled through a regulatory regime? Should the Court explicitly decide that issue before compelling Bouknight to produce Maurice? If there is no firm rule, should a prosecutor offer Bouknight immunity to determine what happened to Maurice and determine whether Maurice is in need of assistance?

 




            
________________________

              DeShaney v. Winnebago
            
489 U.S. 189 (1989)
Chief Justice Rehnquist delivered the opinion of the Court.
Petitioner is a boy who was beaten and permanently injured by his father, with whom he lived. Respondents are social workers and other local officials who received complaints that petitioner was being abused by his father and had reason to believe that this was the case, but nonetheless did not act to remove petitioner from his father’s custody. Petitioner sued respondents claiming that their failure to act deprived him of his liberty in violation of the Due Process Clause of the Fourteenth Amendment to the United States Constitution. We hold that it did not.
I
The facts of this case are undeniably tragic. Petitioner Joshua DeShaney was born in 1979. In 1980, a Wyoming court granted his parents a divorce and awarded custody of Joshua to his father, Randy DeShaney. The father shortly thereafter moved to Neenah, a city located in Winnebago County, Wisconsin, taking the infant Joshua with him. There he entered into a second marriage, which also ended in divorce.
The Winnebago County authorities first learned that Joshua DeShaney might be a victim of child abuse in January 1982, when his father’s second wife complained to the police, at the time of their divorce, that he had previously “hit the boy causing marks and [was] a prime case for child abuse.” The Winnebago County Department of Social Services (DSS) interviewed the father, but he denied the accusations, and DSS did not pursue them further. In January 1983, Joshua was admitted to a local hospital with multiple bruises and abrasions. The examining physician suspected child abuse and notified DSS, which immediately obtained an order from a Wisconsin juvenile court placing Joshua in the temporary custody of the hospital. Three days later, the county convened an ad hoc “Child Protection Team” consisting of a pediatrician, a psychologist, a police detective, the county’s lawyer, several DSS caseworkers, and various hospital personnel to consider Joshua’s situation. At this meeting, the Team decided that there was insufficient evidence of child abuse to retain Joshua in the custody of the court. The Team did, however, decide to recommend several measures to protect Joshua, including enrolling him in a preschool program, providing his father with certain counselling services, and encouraging his father’s girlfriend to move out of the home. Randy DeShaney entered into a voluntary agreement with DSS in which he promised to cooperate with them in accomplishing these goals.
Based on the recommendation of the Child Protection Team, the juvenile court dismissed the child protection case and returned Joshua to the custody of his father. A month later, emergency room personnel called the DSS caseworker handling Joshua’s case to report that he had once again been treated for suspicious injuries. The caseworker concluded that there was no basis for action. For the next six months, the caseworker made monthly visits to the DeShaney home, during which she observed a number of suspicious injuries on Joshua’s head; she also noticed that he had not been enrolled in school, and that the girlfriend had not moved out. The caseworker dutifully recorded these incidents in her files, along with her continuing suspicions that someone in the DeShaney household was physically abusing Joshua, but she did nothing more. In November 1983, the emergency room notified DSS that Joshua had been treated once again for injuries that they believed to be caused by child abuse. On the caseworker’s next two visits to the DeShaney home, she was told that Joshua was too ill to see her. Still DSS took no action.
In March 1984, Randy DeShaney beat 4-year-old Joshua so severely that he fell into a life-threatening coma. Emergency brain surgery revealed a series of hemorrhages caused by traumatic injuries to the head inflicted over a long period of time. Joshua did not die, but he suffered brain damage so severe that he is expected to spend the rest of his life confined to an institution for the profoundly retarded. Randy DeShaney was subsequently tried and convicted of child abuse.
Joshua and his mother brought this action under 42 U. S. C. § 1983 in the United States District Court for the Eastern District of Wisconsin against respondents Winnebago County, DSS, and various individual employees of DSS. The complaint alleged that respondents had deprived Joshua of his liberty without due process of law, in violation of his rights under the Fourteenth Amendment, by failing to intervene to protect him against a risk of violence at his father’s hands of which they knew or should have known. The District Court granted summary judgment for respondents.
The Court of Appeals for the Seventh Circuit affirmed, holding that petitioners had not made out an actionable § 1983 claim for two alternative reasons. First, the court held that the Due Process Clause of the Fourteenth Amendment does not require a state or local governmental entity to protect its citizens from “private violence, or other mishaps not attributable to the conduct of its employees.” In so holding, the court specifically rejected the position endorsed by a divided panel of the Third Circuit … that once the State learns that a particular child is in danger of abuse from third parties and actually undertakes to protect him from that danger, a “special relationship” arises between it and the child which imposes an affirmative constitutional duty to provide adequate protection. Second, the court held, in reliance on our decision in Martinez v. California, that the causal connection between respondents’ conduct and Joshua’s injuries was too attenuated to establish a deprivation of constitutional rights actionable under § 1983. The court therefore found it unnecessary to reach the question whether respondents’ conduct evinced the “state of mind” necessary to make out a due process claim …
… we granted certiorari. We now affirm.
II
The Due Process Clause of the Fourteenth Amendment provides that “[n]o State shall … deprive any person of life, liberty, or property, without due process of law.” Petitioners contend that the State deprived Joshua of his liberty interest in “free[dom] from … unjustified intrusions on personal security,” by failing to provide him with adequate protection against his father’s violence. The claim is one invoking the substantive rather than the procedural component of the Due Process Clause; petitioners do not claim that the State denied Joshua protection without according him appropriate procedural safeguards, but that it was categorically obligated to protect him in these circumstances.
But nothing in the language of the Due Process Clause itself requires the State to protect the life, liberty, and property of its citizens against invasion by private actors. The Clause is phrased as a limitation on the State’s power to act, not as a guarantee of certain minimal levels of safety and security. It forbids the State itself to deprive individuals of life, liberty, or property without “due process of law,” but its language cannot fairly be extended to impose an affirmative obligation on the State to ensure that those interests do not come to harm through other means. Nor does history support such an expansive reading of the constitutional text. Like its counterpart in the Fifth Amendment, the Due Process Clause of the Fourteenth Amendment was intended to prevent government “from abusing [its] power, or employing it as an instrument of oppression,” Its purpose was to protect the people from the State, not to ensure that the State protected them from each other. The Framers were content to leave the extent of governmental obligation in the latter area to the democratic political processes.
Consistent with these principles, our cases have recognized that the Due Process Clauses generally confer no affirmative right to governmental aid, even where such aid may be necessary to secure life, liberty, or property interests of which the government itself may not deprive the individual. … “Although the liberty protected by the Due Process Clause affords protection against unwarranted government interference … it does not confer an entitlement to such [governmental aid] as may be necessary to realize all the advantages of that freedom.” If the Due Process Clause does not require the State to provide its citizens with particular protective services, it follows that the State cannot be held liable under the Clause for injuries that could have been averted had it chosen to provide them. As a general matter, then, we conclude that a State’s failure to protect an individual against private violence simply does not constitute a violation of the Due Process Clause.
Petitioners contend, however, that even if the Due Process Clause imposes no affirmative obligation on the State to provide the general public with adequate protective services, such a duty may arise out of certain “special relationships” created or assumed by the State with respect to particular individuals. Petitioners argue that such a “special relationship” existed here because the State knew that Joshua faced a special danger of abuse at his father’s hands, and specifically proclaimed, by word and by deed, its intention to protect him against that danger. Having actually undertaken to protect Joshua from this danger which petitioners concede the State played no part in creating the State acquired an affirmative “duty,” enforceable through the Due Process Clause, to do so in a reasonably competent fashion. Its failure to discharge that duty, so the argument goes, was an abuse of governmental power that so “shocks the conscience,” as to constitute a substantive due process violation.
We reject this argument. It is true that in certain limited circumstances the Constitution imposes upon the State affirmative duties of care and protection with respect to particular individuals. …
But these cases afford petitioners no help. Taken together, they stand only for the proposition that when the State takes a person into its custody and holds him there against his will, the Constitution imposes upon it a corresponding duty to assume some responsibility for his safety and general well-being. The rationale for this principle is simple enough: when the State by the affirmative exercise of its power so restrains an individual’s liberty that it renders him unable to care for himself, and at the same time fails to provide for his basic human needs e.g., food, clothing, shelter, medical care, and reasonable safety – it transgresses the substantive limits on state action set by the Eighth Amendment and the Due Process Clause. The affirmative duty to protect arises not from the State’s knowledge of the individual’s predicament or from its expressions of intent to help him, but from the limitation which it has imposed on his freedom to act on his own behalf. In the substantive due process analysis, it is the State’s affirmative act of restraining the individual’s freedom to act on his own behalf through incarceration, institutionalization, or other similar restraint of personal liberty which is the “deprivation of liberty” triggering the protections of the Due Process Clause, not its failure to act to protect his liberty interests against harms inflicted by other means.
Petitioners concede that the harms Joshua suffered occurred not while he was in the State’s custody, but while he was in the custody of his natural father, who was in no sense a state actor. While the State may have been aware of the dangers that Joshua faced in the free world, it played no part in their creation, nor did it do anything to render him any more vulnerable to them. That the State once took temporary custody of Joshua does not alter the analysis, for when it returned him to his father’s custody, it placed him in no worse position than that in which he would have been had it not acted at all; the State does not become the permanent guarantor of an individual’s safety by having once offered him shelter. Under these circumstances, the State had no constitutional duty to protect Joshua.
It may well be that, by voluntarily undertaking to protect Joshua against a danger it concededly played no part in creating, the State acquired a duty under state tort law to provide him with adequate protection against that danger. But the claim here is based on the Due Process Clause of the Fourteenth Amendment, which, as we have said many times, does not transform every tort committed by a state actor into a constitutional violation. A State may, through its courts and legislatures, impose such affirmative duties of care and protection upon its agents as it wishes. But not “all common-law duties owed by government actors were … constitutionalized by the Fourteenth Amendment.” Because, as explained above, the State had no constitutional duty to protect Joshua against his father’s violence, its failure to do so though calamitous in hindsight simply does not constitute a violation of the Due Process Clause.
Judges and lawyers, like other humans, are moved by natural sympathy in a case like this to find a way for Joshua and his mother to receive adequate compensation for the grievous harm inflicted upon them. But before yielding to that impulse, it is well to remember once again that the harm was inflicted not by the State of Wisconsin, but by Joshua’s father. The most that can be said of the state functionaries in this case is that they stood by and did nothing when suspicious circumstances dictated a more active role for them. In defense of them it must also be said that had they moved too soon to take custody of the son away from the father, they would likely have been met with charges of improperly intruding into the parent-child relationship, charges based on the same Due Process Clause that forms the basis for the present charge of failure to provide adequate protection.
The people of Wisconsin may well prefer a system of liability which would place upon the State and its officials the responsibility for failure to act in situations such as the present one. They may create such a system, if they do not have it already, by changing the tort law of the State in accordance with the regular lawmaking process. But they should not have it thrust upon them by this Court’s expansion of the Due Process Clause of the Fourteenth Amendment.
Affirmed.
Justice Brennan, with whom Justice Marshall and Justice Blackmun join, dissenting.
“The most that can be said of the state functionaries in this case,” the Court today concludes, “is that they stood by and did nothing when suspicious circumstances dictated a more active role for them.” Because I believe that this description of respondents’ conduct tells only part of the story and that, accordingly, the Constitution itself “dictated a more active role” for respondents in the circumstances presented here, I cannot agree that respondents had no constitutional duty to help Joshua DeShaney.
…
I would begin from the opposite direction. I would focus first on the action that Wisconsin has taken with respect to Joshua and children like him, rather than on the actions that the State failed to take.
…
Wisconsin has established a child-welfare system specifically designed to help children like Joshua. Wisconsin law places upon the local departments of social services such as respondent (DSS or Department) a duty to investigate reported instances of child abuse. While other governmental bodies and private persons are largely responsible for the reporting of possible cases of child abuse. Wisconsin law channels all such reports to the local departments of social services for evaluation and, if necessary, further action. Even when it is the sheriff’s office or police department that receives a report of suspected child abuse, that report is referred to local social services departments for action; the only exception to this occurs when the reporter fears for the child’s immediate safety. In this way, Wisconsin law invites indeed, directs citizens and other governmental entities to depend on local departments of social services such as respondent to protect children from abuse.
…
… Through its child-welfare program, in other words, the State of Wisconsin has relieved ordinary citizens and governmental bodies other than the Department of any sense of obligation to do anything more than report their suspicions of child abuse to DSS. If DSS ignores or dismisses these suspicions, no one will step in to fill the gap. Wisconsin’s child-protection program thus effectively confined Joshua DeShaney within the walls of Randy DeShaney’s violent home until such time as DSS took action to remove him. Conceivably, then, children like Joshua are made worse off by the existence of this program when the persons and entities charged with carrying it out fail to do their jobs.
It simply belies reality, therefore, to contend that the State “stood by and did nothing” with respect to Joshua. Through its child-protection program, the State actively intervened in Joshua’s life and, by virtue of this intervention, acquired ever more certain knowledge that Joshua was in grave danger. …
…
As the Court today reminds us, “the Due Process Clause of the Fourteenth Amendment was intended to prevent government ‘from abusing [its] power, or employing it as an instrument of oppression.’” My disagreement with the Court arises from its failure to see that inaction can be every bit as abusive of power as action, that oppression can result when a State undertakes a vital duty and then ignores it. Today’s opinion construes the Due Process Clause to permit a State to displace private sources of protection and then, at the critical moment, to shrug its shoulders and turn away from the harm that it has promised to try to prevent. Because I cannot agree that our Constitution is indifferent to such indifference, I respectfully dissent.
Justice Blackmun, dissenting [omitted].
________________________

              Suter v. Artist
            
503 U.S. 347 (1992)
Chief Justice Rehnquist delivered the opinion of the Court.
This case raises the question whether private individuals have the right to enforce by suit a provision of the Adoption Assistance and Child Welfare Act of 1980. The Court of Appeals for the Seventh Circuit held that [the Act] contained an implied right of action, and that respondents could enforce this section of the Act through an action brought under § 1983 as well. We hold that the Act does not create an enforceable right on behalf of respondents.
The Adoption Act establishes a federal reimbursement program for certain expenses incurred by the States in administering foster care and adoption services. The Act provides that States will be reimbursed for a percentage of foster care and adoption assistance payments when the State satisfies the requirements of the Act.
To participate in the program, States must submit a plan to the Secretary of Health and Human Services for approval by the Secretary.
… As relevant here, the Act provides:
(a) Requisite features of State plan
In order for a State to be eligible for payments under this part, it shall have a plan approved by the Secretary which
…
(3) provides that the plan shall be in effect in all political subdivisions of the State, and, if administered by them, be mandatory upon them;
…
(15) effective October 1, 1983, provides that, in each case, reasonable efforts will be made (A) prior to the placement of a child in foster care, to prevent or eliminate the need for removal of the child from his home, and (B) to make it possible for the child to return to his home …
Petitioners in this action are Sue Suter and Gary T. Morgan, the Director and the Guardianship Administrator, respectively, of the Illinois Department of Children and Family Services (DCFS). DCFS is the state agency responsible for, among other things, investigating charges of child abuse and neglect and providing services to abused and neglected children and their families. …
Respondents filed this class-action suit seeking declaratory and injunctive relief under the Adoption Act. They alleged that petitioners,… failed to make reasonable efforts to prevent removal of children from their homes and to facilitate reunification of families where removal had occurred. This failure occurred, as alleged by respondents, because DCFS failed promptly to assign caseworkers to children placed in DCFS custody and promptly to reassign cases when caseworkers were on leave from DCFS. The District Court, without objection from petitioners, certified two separate classes seeking relief, including all children who are or will be wards of DCFS and are placed in foster care or remain in their homes under a judicial protective order. The District Court denied a motion to dismiss filed by petitioners, holding, as relevant here, that the Adoption Act contained an implied cause of action and that suit could also be brought to enforce the Act under 42 U.S. C. § 1983.
The Court of Appeals affirmed. … [and] held that the “reasonable efforts” clause of the Adoption Act could be enforced through an action under § 1983. … [and] also found that the Adoption Act created an implied right of action such that private individuals could bring suit directly under the Act to enforce the provisions relied upon by respondents. We granted certiorari, and now reverse.
In Maine v. Thiboutot, we first established that § 1983 is available as a remedy for violations of federal statutes as well as for constitutional violations. We have subsequently recognized that § 1983 is not available to enforce a violation of a federal statute “where Congress has foreclosed such enforcement of the statute in the enactment itself and where the statute did not create enforceable rights, privileges, or immunities within the meaning of § 1983.”
In Pennhurst State School and Hospital v. Halderman, we held that § 111 of the Developmentally Disabled Assistance and Bill of Rights Act of 1975, did not confer an implied cause of action. That statute, as well as the statute before us today, was enacted by Congress pursuant to its spending power. In Pennhurst, we noted that it was well established that Congress has the power to fix the terms under which it disburses federal money to the States. As stated in Pennhurst:The legitimacy of Congress’ power to legislate under the spending power thus rests on whether the State voluntarily and knowingly accepts the terms of the ‘contract.’ There can, of course, be no knowing acceptance if a State is unaware of the conditions or is unable to ascertain what is expected of it. Accordingly, if Congress intends to impose a condition on the grant of federal moneys, it must do so unambiguously.



We concluded that the statutory section sought to be enforced by the Pennhurst respondents did not provide such unambiguous notice to the States because it spoke in terms “intended to be hortatory, not mandatory.”
…
Did Congress, in enacting the Adoption Act, unambiguously confer upon the child beneficiaries of the Act a right to enforce the requirement that the State make “reasonable efforts” to prevent a child from being removed from his home, and once removed to reunify the child with his family? We turn now to that inquiry.
… to obtain federal reimbursement, a State have a plan which “provides that, in each case, reasonable efforts will be made … to prevent or eliminate the need for removal of the child from his home, and … to make it possible for the child to return to his home….” As recognized by petitioners, respondents, and the courts below, the Act is mandatory in its terms. However, in the light shed by Pennhurst, we must examine exactly what is required of States by the Act. Here, the terms of [the Act] are clear: “In order for a State to be eligible for payments under this part, it shall have a plan approved by the Secretary.” Therefore the Act does place a requirement on the States, but that requirement only goes so far as to ensure that the State have a plan approved by the Secretary which contains the 16 listed features.
Respondents do not dispute that Illinois in fact has a plan approved by the Secretary which provides that reasonable efforts at prevention and reunification will be made. Respondents argue, however, that § 1983 allows them to sue in federal court to obtain enforcement of this particular provision of the state plan. This argument is based, at least in part, on the assertion that 42 U. S. C. § 671(a)(3) requires that the State have a plan which is “in effect.” This section states that the state plan shall “provide that the plan shall be in effect in all political subdivisions of the State, and, if administered by them, be mandatory upon them.” But we think that “in effect” is directed to the requirement that the plan apply to all political subdivisions of the State, and is not intended to otherwise modify the word “plan.”
In the present case, however, the term “reasonable efforts” to maintain an abused or neglected child in his home, or return the child to his home from foster care, appears in quite a different context. No further statutory guidance is found as to how “reasonable efforts” are to be measured. This directive is not the only one which Congress has given to the States, and it is a directive whose meaning will obviously vary with the circumstances of each individual case. How the State was to comply with this directive, and with the other provisions of the Act, was, within broad limits, left up to the State.
Other sections of the Act provide enforcement mechanisms for the “reasonable efforts” clause of [the Act]. The Secretary has the authority to reduce or eliminate payments to a State on finding that the State’s plan no longer complies with [the Act] or that “there is a substantial failure” in the administration of a plan such that the State is not complying with its own plan. The Act also requires that in order to secure federal reimbursement for foster care payments made with respect to a child involuntarily removed from his home the removal must be “the result of a judicial determination to the effect that continuation [in the child’s home] would be contrary to the welfare of such child and (effective October 1, 1983) that reasonable efforts of the type described in [the Act].” While these statutory provisions may not provide a comprehensive enforcement mechanism so as to manifest Congress’ intent to foreclose remedies under § 1983, they do show that the absence of a remedy to private plaintiffs under § 1983 does not make the “reasonable efforts” clause a dead letter.
The regulations promulgated by the Secretary to enforce the Adoption Act do not evidence a view that [the Act] places any requirement for state receipt of federal funds other than the requirement that the State submit a plan to be approved by the Secretary. The regulations provide that to meet the requirements of [the Act], the case plan for each child must “include a description of the services offered and the services provided to prevent removal of the child from the home and to reunify the family.” Another regulation, entitled “requirements and submittal,” provides that a state plan must specify “which preplacement preventive and reunification services are available to children and families in need.” What is significant is that the regulations are not specific and do not provide notice to the States that failure to do anything other than submit a plan with the requisite features, to be approved by the Secretary, is a further condition on the receipt of funds from the Federal Government. Respondents contend that “neither [petitioners] nor amici supporting them present any legislative history to refute the evidence that Congress intended to be enforceable.” To the extent such history may be relevant, our examination of it leads us to conclude that Congress was concerned that the required reasonable efforts be made by the States, but also indicated that the Act left a great deal of discretion to them.
Careful examination of the language relied upon by respondents, in the context of the entire Act, leads us to conclude that the “reasonable efforts” language does not unambiguously confer an enforceable right upon the Act’s beneficiaries. The term “reasonable efforts” in this context is at least as plausibly read to impose only a rather generalized duty on the State, to be enforced not by private individuals, but by the Secretary in the manner previously discussed.
We conclude that [the Act] neither confers an enforceable private right on its beneficiaries nor creates an implied cause of action on their behalf.
The judgment of the Court of Appeals is therefore
Reversed.
Justice Blackmun, with whom Justice Stevens joins, dissenting. [omitted]
________________________

              Lassiter v. Department of Social Services
            
452 U.S. 18 (1981)
Justice Stewart delivered the opinion of the Court.
I
In the late spring of 1975, after hearing evidence that the petitioner, Abby Gail Lassiter, had not provided her infant son William with proper medical care, the District Court of Durham County, N. C., adjudicated him a neglected child and transferred him to the custody of the Durham County Department of Social Services, the respondent here. A year later, Ms. Lassiter was charged with first-degree murder, was convicted of second-degree murder, and began a sentence of 25 to 40 years of imprisonment. In 1978 the Department petitioned the court to terminate Ms. Lassiter’s parental rights because, the Department alleged, she “has not had any contact with the child since December of 1975” and “has willfully left the child in foster care for more than two consecutive years without showing that substantial progress has been made in correcting the conditions which led to the removal of the child, or without showing a positive response to the diligent efforts of the Department of Social Services to strengthen her relationship to the child, or to make and follow through with constructive planning for the future of the child.”
Ms. Lassiter was served with the petition and with notice that a hearing on it would be held. Although her mother had retained counsel for her in connection with an effort to invalidate the murder conviction, Ms. Lassiter never mentioned the forthcoming hearing to him (or, for that matter, to any other person except, she said, to “someone” in the prison). At the behest of the Department of Social Services’ attorney, she was brought from prison to the hearing, which was held  August 31, 1978. The hearing opened, apparently at the judge’s instance, with a discussion of whether Ms. Lassiter should have more time in which to find legal assistance. Since the court concluded that she “has had ample opportunity to seek and obtain counsel prior to the hearing of this matter, and [that] her failure to do so is without just cause,” the court did not postpone the proceedings. Ms. Lassiter did not aver that she was indigent, and the court did not appoint counsel for her.
A social worker from the respondent Department was the first witness. She testified that in 1975 the Department “received a complaint from Duke Pediatrics that William had not been followed in the pediatric clinic for medical problems and that they were having difficulty in locating Ms. Lassiter ….” She said that in May 1975 a social worker had taken William to the hospital, where doctors asked that he stay “because of breathing difficulties [and] malnutrition and [because] there was a great deal of scarring that indicated that he had a severe infection that had gone untreated.” The witness further testified that, except for one “prearranged” visit and a chance meeting on the street, Ms. Lassiter had not seen William after he had come into the State’s custody, and that neither Ms. Lassiter nor her mother had “made any contact with the Department of Social Services regarding that child.” When asked whether William should be placed in his grandmother’s custody, the social worker said he should not, since the grandmother “has indicated to me on a number of occasions that she was not able to take responsibility for the child” and since “I have checked with people in the community and from Ms. Lassiter’s church who also feel that this additional responsibility would be more than she can handle.” The social worker added that William “has not seen his grandmother since the chance meeting in July of ‘76 and that was the only time.”
After the direct examination of the social worker, the judge said: “I notice we made extensive findings in June of ‘75 that you were served with papers and called the social services and told them you weren’t coming; and the serious lack of medical treatment. And, as I have said in my findings of the 16th day of June ‘75, the Court finds that the grandmother, Ms. Lucille Lassiter, mother of Abby Gail Lassiter, filed a complaint on the 8th day of May, 1975, alleging that the daughter often left the children, Candina, Felicia and William L. with her for days without providing money or food while she was gone.”
Ms. Lassiter conducted a cross-examination of the social worker, who firmly reiterated her earlier testimony. The judge explained several times, with varying degrees of clarity, that Ms. Lassiter should only ask questions at this stage; many of her questions were disallowed because they were not really questions, but arguments.
Ms. Lassiter herself then testified, under the judge’s questioning, that she had properly cared for William. Under cross-examination, she said that she had seen William more than five or six times after he had been taken from her custody and that, if William could not be with her, she wanted him to be with her mother since, “He knows us. Children know they family. … They know they people, they know they family and that child knows us anywhere…. I got four more other children. Three girls and a boy and they know they little brother when they see him.”
Ms. Lassiter’s mother was then called as a witness. She denied, under the questioning of the judge, that she had filed the complaint against Ms. Lassiter, and on cross-examination she denied both having failed to visit William when he was in the State’s custody and having said that she could not care for him.
The court found that Ms. Lassiter “has not contacted the Department of Social Services about her child since December, 1975, has not expressed any concern for his care and welfare, and has made no efforts to plan for his future.” Because Ms. Lassiter thus had “wilfully failed to maintain concern or responsibility for the welfare of the minor,” and because it was “in the best interests of the minor,” the court terminated Ms. Lassiter’s status as William’s parent.
On appeal, Ms. Lassiter argued only that, because she was indigent, the Due Process Clause of the Fourteenth Amendment entitled her to the assistance of counsel, and that the trial court had therefore erred in not requiring the State to provide counsel for her. The North Carolina Court of Appeals decided that “[while] this State action does invade a protected area of individual privacy, the invasion is not so serious or unreasonable as to compel us to hold that appointment of counsel for indigent parents is constitutionally mandated.” The Supreme Court of North Carolina summarily denied Ms. Lassiter’s application for discretionary review and we granted certiorari to consider the petitioner’s claim under the Due Process Clause of the Fourteenth Amendment.
…
A
The pre-eminent generalization that emerges from this Court’s precedents on an indigent’s right to appointed counsel is that such a right has been recognized to exist only where the litigant may lose his physical liberty if he loses the litigation. …
…[I]t is the defendant’s interest in personal freedom, and not simply the special Sixth and Fourteenth Amendments right to counsel in criminal cases, which triggers the right to appointed counsel …
Significantly, as a litigant’s interest in personal liberty diminishes, so does his right to appointed counsel. …
Finally, the Court has refused to extend the right to appointed counsel to include prosecutions which, though criminal, do not result in the defendant’s loss of personal liberty. …
In sum, the Court’s precedents speak with one voice about what “fundamental fairness” has meant when the Court has considered the right to appointed counsel, and we thus draw from them the presumption that an indigent litigant has a right to appointed counsel only when, if he loses, he may be deprived of his physical liberty. It is against this presumption that all the other elements in the due process decision must be measured.
B
The case of Mathews v. Eldridge, propounds three elements to be evaluated in deciding what due process requires, viz., the private interests at stake, the government’s interest, and the risk that the procedures used will lead to erroneous decisions. We must balance these elements against each other, and then set their net weight in the scales against the presumption that there is a right to appointed counsel only where the indigent, if he is unsuccessful, may lose his personal freedom.
This Court’s decisions have by now made plain beyond the need for multiple citation that a parent’s desire for and right to “the companionship, care, custody, and management of his or her children” is an important interest that “undeniably warrants deference and, absent a powerful countervailing interest, protection.” Here the State has sought not simply to infringe upon that interest, but to end it. If the State prevails, it will have worked a unique kind of deprivation. A parent’s interest in the accuracy and justice of the decision to terminate his or her parental status is, therefore, a commanding one.
Since the State has an urgent interest in the welfare of the child, it shares the parent’s interest in an accurate and just decision. For this reason, the State may share the indigent parent’s interest in the availability of appointed counsel. If, as our adversary system presupposes, accurate and just results are most likely to be obtained through the equal contest of opposed interests, the State’s interest in the child’s welfare may perhaps best be served by a hearing in which both the parent and the State acting for the child are represented by counsel, without whom the contest of interests may become unwholesomely unequal. North Carolina itself acknowledges as much by providing that where a parent files a written answer to a termination petition, the State must supply a lawyer to represent the child.
The State’s interests, however, clearly diverge from the parent’s insofar as the State wishes the termination decision to be made as economically as possible and thus wants to avoid both the expense of appointed counsel and the cost of the lengthened proceedings his presence may cause. But though the State’s pecuniary interest is legitimate, it is hardly significant enough to overcome private interests as important as those here, particularly in light of the concession in the respondent’s brief that the “potential costs of appointed counsel in termination proceedings … is [sic] admittedly de minimis compared to the costs in all criminal actions.”
Finally, consideration must be given to the risk that a parent will be erroneously deprived of his or her child because the parent is not represented by counsel. …
The respondent argues that the subject of a termination hearing – the parent’s relationship with her child – far from being abstruse, technical, or unfamiliar, is one as to which the parent must be uniquely well informed and to which the parent must have given prolonged thought. The respondent also contends that a termination hearing is not likely to produce difficult points of evidentiary law, or even of substantive law, since the evidentiary problems peculiar to criminal trials are not present and since the standards for termination are not complicated. In fact, the respondent reports, the North Carolina Departments of Social Services are themselves sometimes represented at termination hearings by social workers instead of by lawyers.
Yet the ultimate issues with which a termination hearing deals are not always simple, however commonplace they may be. Expert medical and psychiatric testimony, which few parents are equipped to understand and fewer still to confute, is sometimes presented. The parents are likely to be people with little education, who have had uncommon difficulty in dealing with life, and who are, at the hearing, thrust into a distressing and disorienting situation. That these factors may combine to overwhelm an uncounseled parent is evident from the findings some courts have made. Thus, courts have generally held that the State must appoint counsel for indigent parents at termination proceedings. The respondent is able to point to no presently authoritative case, except for the North Carolina judgment now before us, holding that an indigent parent has no due process right to appointed counsel in termination proceedings.
C
The dispositive question, which must now be addressed, is whether the three Eldridge factors, when weighed against the presumption that there is no right to appointed counsel in the absence of at least a potential deprivation of physical liberty, suffice to rebut that presumption and thus to lead to the conclusion that the Due Process Clause requires the appointment of counsel when a State seeks to terminate an indigent’s parental status. To summarize the above discussion of the Eldridge factors: the parent’s interest is an extremely important one (and may be supplemented by the dangers of criminal liability inherent in some termination proceedings); the State shares with the parent an interest in a correct decision, has a relatively weak pecuniary interest, and, in some but not all cases, has a possibly stronger interest in informal procedures; and the complexity of the proceeding and the incapacity of the uncounseled parent could be, but would not always be, great enough to make the risk of an erroneous deprivation of the parent’s rights insupportably high.
If, in a given case, the parent’s interests were at their strongest, the State’s interests were at their weakest, and the risks of error were at their peak, it could not be said that the Eldridge factors did not overcome the presumption against the right to appointed counsel, and that due process did not therefore require the appointment of counsel. But since the Eldridge factors will not always be so distributed, and since “due process is not so rigid as to require that the significant interests in informality, flexibility and economy must always be sacrificed,” neither can we say that the Constitution requires that appointment of counsel in every parental termination proceeding. We therefore … leave the decision whether due process calls for the appointment of counsel for indigent parents in termination proceedings to be answered in the first instance by the trial court, subject, of course, to appellate review.
III
… because child-custody litigation must be concluded as rapidly as is consistent with fairness, we decide today whether the trial judge denied Ms. Lassiter due process of law when he did not appoint counsel for her.
The respondent represents that the petition to terminate Ms. Lassiter’s parental rights contained no allegations of neglect or abuse upon which criminal charges could be based, and hence Ms. Lassiter could not well have argued that she required counsel for that reason. The Department of Social Services was represented at the hearing by counsel, but no expert witnesses testified, and the case presented no specially troublesome points of law, either procedural or substantive. While hearsay evidence was no doubt admitted, and while Ms. Lassiter no doubt left incomplete her defense that the Department had not adequately assisted her in rekindling her interest in her son, the weight of the evidence that she had few sparks of such an interest was sufficiently great that the presence of counsel for Ms. Lassiter could not have made a determinative difference. True, a lawyer might have done more with the argument that William should live with Ms. Lassiter’s mother – but that argument was quite explicitly made by both Lassiters, and the evidence that the elder Ms. Lassiter had said she could not handle another child, that the social worker’s investigation had led to a similar conclusion, and that the grandmother had displayed scant interest in the child once he had been removed from her daughter’s custody was, though controverted, sufficiently substantial that the absence of counsel’s guidance on this point did not render the proceedings fundamentally unfair. Finally, a court deciding whether due process requires the appointment of counsel need not ignore a parent’s plain demonstration that she is not interested in attending a hearing. Here, the trial court had previously found that Ms. Lassiter had expressly declined to appear at the 1975 child custody hearing, Ms. Lassiter had not even bothered to speak to her retained lawyer after being notified of the termination hearing, and the court specifically found that Ms. Lassiter’s failure to make an effort to contest the termination proceeding was without cause. In view of all these circumstances, we hold that the trial court did not err in failing to appoint counsel for Ms. Lassiter.
IV
In its Fourteenth Amendment, our Constitution imposes on the States the standards necessary to ensure that judicial proceedings are fundamentally fair. A wise public policy, however, may require that higher standards be adopted than those minimally tolerable under the Constitution. Informed opinion has clearly come to hold that an indigent parent is entitled to the assistance of appointed counsel not only in parental termination proceedings, but in dependency and neglect proceedings as well. … Most significantly, 33 States and the District of Columbia provide statutorily for the appointment of counsel in termination cases. The Court’s opinion today in no way implies that the standards increasingly urged by informed public opinion and now widely followed by the States are other than enlightened and wise.
For the reasons stated in this opinion, the judgment is affirmed.
It is so ordered.
Chief Justice Burger, concurring.
I join the Court’s opinion and add only a few words to emphasize a factor I believe is misconceived by the dissenters. The purpose of the termination proceeding at issue here was not “punitive.” On the contrary, its purpose was protective of the child’s best interests. Given the record in this case, which involves the parental rights of a mother under lengthy sentence for murder who showed little interest in her son, the writ might well have been a “candidate” for dismissal as improvidently granted. However, I am content to join the narrow holding of the Court, leaving the appointment of counsel in termination proceedings to be determined by the state courts on a case-by-case basis.
Justice Blackmun, with whom Justice Brennan and Justice Marshall join, dissenting.
The Court today denies an indigent mother the representation of counsel in a judicial proceeding initiated by the State of North Carolina to terminate her parental rights with respect to her youngest child. The Court most appropriately recognizes that the mother’s interest is a “commanding one,” and it finds no countervailing state interest of even remotely comparable significance. Nonetheless, the Court avoids what seems to me the obvious conclusion that due process requires the presence of counsel for a parent threatened with judicial termination of parental rights, and, instead, revives an ad hoc approach thoroughly discredited nearly 20 years ago … Because I believe that the unique importance of a parent’s interest in the care and custody of his or her child cannot constitutionally be extinguished through formal judicial proceedings without the benefit of counsel, I dissent.
I
…
It is not disputed that state intervention to terminate the relationship between petitioner and her child must be accomplished by procedures meeting the requisites of the Due Process Clause. Nor is there any doubt here about the kind of procedure North Carolina has prescribed. North Carolina law requires notice and a trial-type hearing before the State on its own initiative may sever the bonds of parenthood. The decisionmaker is a judge, the rules of evidence are in force, and the State is represented by counsel. The question, then, is whether proceedings in this mold, that relate to a subject so vital, can comport with fundamental fairness when the defendant parent remains unrepresented by counsel. As the Court today properly acknowledges, our consideration of the process due in this context, as in others, must rely on a balancing of the competing private and public interests, an approach succinctly described in Mathews v. Eldridge. As does the majority, I evaluate the “three distinct factors” specified in Eldridge: the private interest affected; the risk of error under the procedure employed by the State; and the countervailing governmental interest in support of the challenged procedure.
A
At stake here is “the interest of a parent in the companionship, care, custody, and management of his or her children.” This interest occupies a unique place in our legal culture, given the centrality of family life as the focus for personal meaning and responsibility. …
In this case, the State’s aim is not simply to influence the parent-child relationship but to extinguish it. A termination of parental rights is both total and irrevocable. Unlike other custody proceedings, it leaves the parent with no right to visit or communicate with the child, to participate in, or even to know about, any important decision affecting the child’s religious, educational, emotional, or physical development. It is hardly surprising that this forced dissolution of the parent-child relationship has been recognized as a punitive sanction by courts, Congress, and commentators. The Court candidly notes, as it must, that termination of parental rights by the State is a “unique kind of deprivation.”
…
Rather than opting for the insensitive presumption that incarceration is the only loss of liberty sufficiently onerous to justify a right to appointed counsel, I would abide by the Court’s enduring commitment to examine the relationships among the interests on both sides, and the appropriateness of counsel in the specific type of proceeding. The fundamental significance of the liberty interests at stake in a parental termination proceeding is undeniable, and I would find this first portion of the due process balance weighing heavily in favor of refined procedural protections. The second Eldridge factor, namely, the risk of error in the procedure provided by the State, must then be reviewed with some care.
B
The method chosen by North Carolina to extinguish parental rights resembles in many respects a criminal prosecution….
In addition, the proceeding has an obvious accusatory and punitive focus. In moving to terminate a parent’s rights, the State has concluded that it no longer will try to preserve the family unit, but instead will marshal an array of public resources to establish that the parent-child separation must be made permanent. …
…
…When the parent is indigent, lacking in education, and easily intimidated by figures of authority, the imbalance may well become insuperable.
The risk of error thus is severalfold. The parent who actually has achieved the improvement or quality of parenting the State would require may be unable to establish this fact. The parent who has failed in these regards may be unable to demonstrate cause, absence of willfulness, or lack of agency diligence as justification. And errors of fact or law in the State’s case may go unchallenged and uncorrected. Given the weight of the interests at stake, this risk of error assumes extraordinary proportions. By intimidation, inarticulateness, or confusion, a parent can lose forever all contact and involvement with his or her offspring.
C
The final factor to be considered, the interests claimed for the State, do not tip the scale against providing appointed counsel in this context. …
The State may, and does, properly assert a legitimate interest in promoting the physical and emotional well-being of its minor children. But this interest is not served by terminating the rights of any concerned, responsible parent. …
The State also has an interest in avoiding the cost and administrative inconvenience that might accompany a right to appointed counsel. But, as the Court acknowledges, the State’s fiscal interest “is hardly significant enough to overcome private interests as important as those here.” The State’s financial concern indeed is a limited one, for the right to appointed counsel may well be restricted to those termination proceedings that are instituted by the State. Moreover, no difficult line-drawing problem would arise with respect to other types of civil proceedings. The instant due process analysis takes full account of the fundamental nature of the parental interest, the permanency of the threatened deprivation, the gross imbalance between the resources employed by the prosecuting State and those available to the indigent parent, and the relatively insubstantial cost of furnishing counsel. An absence of any one of these factors might yield a different result. But where, as here, the threatened loss of liberty is severe and absolute, the State’s role is so clearly adversarial and punitive, and the cost involved is relatively slight, there is no sound basis for refusing to recognize the right to counsel as a requisite of due process in a proceeding initiated by the State to terminate parental rights.
II
…
B
The problem of inadequate representation is painfully apparent in the present case…. …
At the termination hearing, the State’s sole witness was the county worker who had met petitioner on the one occasion at the prison. This worker had been assigned to William’s case in August 1977, yet much of her testimony concerned events prior to that date; she represented these events as contained in the agency record. Petitioner failed to uncover this weakness in the worker’s testimony. That is hardly surprising, for there is no indication that an agency record was introduced into evidence or was present in court, or that petitioner or the grandmother ever had an opportunity to review any such record. The social worker also testified about her conversations with members of the community. In this hearsay testimony, the witness reported the opinion of others that the grandmother could not handle the additional responsibility of caring for the fifth child. There is no indication that these community members were unavailable to testify, and the County Attorney did not justify the admission of the hearsay. Petitioner made no objection to its admission.
The court gave petitioner an opportunity to cross-examine the social worker, but she apparently did not understand that cross-examination required questioning rather than declarative statements. At this point, the judge became noticeably impatient with petitioner. Petitioner then took the stand, and testified that she wanted William to live with his grandmother and his siblings. The judge questioned her for a brief period, and expressed open disbelief at one of her answers. The final witness was the grandmother. Both the judge and the County Attorney questioned her. She denied having expressed unwillingness to take William into her home, and vehemently contradicted the social worker’s statement that she had complained to the Department about her daughter’s neglect of the child. Petitioner was not told that she could question her mother, and did not do so. The County Attorney made a closing argument and the judge then asked petitioner if she had any final remarks. She responded: “Yes. I don’t think its right.”
It is perhaps understandable that the District Court Judge experienced difficulty and exasperation in conducting this hearing. But both the difficulty and the exasperation are attributable in large measure, if not entirely, to the lack of counsel. An experienced attorney might have translated petitioner’s reaction and emotion into several substantive legal arguments. The State charged petitioner with failing to arrange a “constructive plan” for her child’s future or to demonstrate a “positive response” to the Department’s intervention. A defense would have been that petitioner had arranged for the child to be cared for properly by his grandmother, and evidence might have been adduced to demonstrate the adequacy of the grandmother’s care of the other children. The Department’s own “diligence” in promoting the family’s integrity was never put in issue during the hearing, yet it is surely significant in light of petitioner’s incarceration and lack of access to her child. Finally, the asserted willfulness of petitioner’s lack of concern could obviously have been attacked since she was physically unable to regain custody or perhaps even to receive meaningful visits during 21 of the 24 months preceding the action.
III
Petitioner plainly has not led the life of the exemplary citizen or model parent. It may well be that if she were accorded competent legal representation, the ultimate result in this particular case would be the same. But the issue before the Court is not petitioner’s character; it is whether she was given a meaningful opportunity to be heard when the State moved to terminate absolutely her parental rights. In light of the unpursued avenues of defense, and of the experience petitioner underwent at the hearing, I find virtually incredible the Court’s conclusion today that her termination proceeding was fundamentally fair. To reach that conclusion, the Court simply ignores the defendant’s obvious inability to speak effectively for herself, a factor the Court has found to be highly significant in past cases. I am unable to ignore that factor; instead, I believe that the record, and the norms of fairness acknowledged by the majority, compel a holding according counsel to petitioner and persons similarly situated.

…
I respectfully dissent.
Justice Stevens, dissenting. [omitted]

              Notes and Queries
              	1.What are the Mathews v. Eldridge factors?

 

	2.The majority concludes that the rights of indigents to counsel in termination cases must be determined on a case-by-case basis by the trial judge and, failure to provide counsel remains subject to appellate review. Do you find their analysis persuasive? How would you justify focusing on appellate review protections when the issue is improper representation at trial? If the indigent cannot afford counsel at trial, why should it be assumed that they could appeal adverse decisions?

 

	3.Do you think Ms. Lassiter would have benefitted from counsel? Justices Blackmun, Brennan and Marshall offered the following excerpt from the trial court’s hearing to argue that she in fact did need counsel. Persuasive? Do you find the evidence significant in light to their analysis of what competent counsel could have argued?

 




              The Court: All right. Do you want to ask her any questions?
Petitioner About what? About what she –
The Court: About this child.
Petitioner: Oh, yes.
The Court: All right. Go ahead.
Petitioner: The only thing I know is that when you say –
The Court: I don’t want you to testify.
Petitioner: Okay.
The Court: I want to know whether you want to cross-examine her or ask any questions.
Petitioner: Yes, I want to. Well, you know, the only thing I know about is my part that I know about it. I know –
The Court: I am not talking about what you know. I want to know if you want to ask her any questions or not.
Petitioner: About that?
The Court: Yes. Do you understand the nature of this proceeding?
Petitioner: Yes.
The Court: And that is to terminate any rights you have to the child and place it for adoption, if necessary.
Petitioner: Yes, I know.
The Court: Are there any questions you want to ask her about what she has testified to?
Petitioner: Yes.
The Court: All right. Go ahead.
Petitioner: I want to know why you think you are going to turn my child over to a foster home? He knows my mother and he knows all of us. He knows her and he knows all of us.
The Court: Who is he?
Petitioner: My son, William.
Social Worker: Ms. Lassiter, your son has been in foster care since May of 1975 and since that time –
Petitioner: Yeah, yeah and I didn’t know anything about it either.
The Court: Did you know that your mother filed a complaint on the 8th day of May, 1975 … ?
A: No, ‘cause she said she didn’t file no complaint.
The Court: That was some ghost who came up here and filed it I suppose.
The judge concluded his questioning by saying to the County Attorney: “All right, Mr. Odom, see what you can do.”
This latter denial produced the following reaction from the court,
Q: [from respondent]: Did you tell Ms. Mangum on the 8th day of May, 1975, that when your daughter was in the hospital having William that she left the children in the cold house with no heat?
A: No, sir, no, sir, unh unh, no, sir.
Petitioner: That’s a lie.
A: No, sir, no, sir. God knows, I’ll raise my right hand to God and die saying that. Somebody else told that.
The Court: I wish you wouldn’t talk like that it scares me to be in the same room with you.


            
The judge had initiated the examination of Mrs. Lassiter; subsequently he expressed exasperation with the rambling quality of her answers:The Court: I tell you what, let’s just stop all this. You question her, please. Just answer his questions. We’ll be here all day at this rate. I mean, we are just wasting time, we’re skipping from one subject to another.




              	4.Consider arguments for providing counsel in civil cases and whether Lassiter may provide a good case in point to support those arguments. First, civil litigants typically are unequipped for what is essential to a fair trial: knowledge of the law. Lay litigants do not have a mastery of the rules of evidence so that inadmissible evidence, such as hearsay or testimony pertaining to settlement negotiations, will not be admitted to their detriment. In addition, they may not be privy to the same resources and networking opportunities that are available to members of the Bar. What do you think of Mrs. Lassiter’s lawyering skills? Second, failure to appoint counsel also compromises the neutrality and impartiality of the judiciary. When a litigant is without counsel, an undue and unethical responsibility may rest on judges to take the place of counsel. Does Lassiter illustrate the need for judges to remain impartial in our adversarial system? Third, the burden of proof in most civil cases, “a preponderance of the evidence,” is a much lower standard that is much easier to reach than the “beyond a reasonable doubt” standard in criminal cases. This discrepancy may become troublesome when unrepresented civil litigants face opposing parties with counsel, as the state of North Carolina did in Lassiter. Egregious? Lastly, the appearance of impropriety and lack of uniform application of the law may damage our system of justice. This particularly may be the case in light of the stratification of economic classes in the United States – often with disparate impact on minorities. Reasonable consideration? Lassiter may provide good support for these arguments, but what would be the countervailing factors to consider?

 




            
________________________

              Santosky v. Kramer
            
455 U.S. 745; 102 S. Ct. 1388 (1982)

              Justice Blackmun delivered the opinion of the Court.
            
…
New York authorizes its officials to remove a child temporarily from his or her home if the child appears “neglected,” within the meaning of Art. Once removed, a child under the age of 18 customarily is placed “in the care of an authorized agency,” Soc. Serv. Law § 384-b.7.(a), usually a state institution or a foster home. At that point, “the state’s first obligation is to help the family with services to … reunite it ….” § 384-b.1.(a)(iii). But if convinced that “positive, nurturing parent-child relationships no longer exist,” § 384-b.1.(b), the State may initiate “permanent neglect” proceedings to free the child for adoption.
The State bifurcates its permanent neglect proceeding into “factfinding” and “dispositional” hearings. Fam. Ct. Act §§ 622, 623. At the factfinding stage, the State must prove that the child has been “permanently neglected,” as defined by Fam. Ct. Act §§ 614.1.(a)-(d) and Soc. Serv. Law § 384-b.7.(a). The Family Court judge then determines at a subsequent dispositional hearing what placement would serve the child’s best interests.
At the factfinding hearing, the State must establish, among other things, that for more than a year after the child entered state custody, the agency “made diligent efforts to encourage and strengthen the parental relationship.” The State must further prove that during that same period, the child’s natural parents failed “substantially and continuously or repeatedly to maintain contact with or plan for the future of the child although physically and financially able to do so.” Should the State support its allegations by “a fair preponderance of the evidence,” the child may be declared permanently neglected. That declaration empowers the Family Court judge to terminate permanently the natural parents’ rights in the child. Termination denies the natural parents physical custody, as well as the rights ever to visit, communicate with, or regain custody of the child.
New York’s permanent neglect statute provides natural parents with certain procedural protections. But New York permits its officials to establish “permanent neglect” with less proof than most States require. Thirty-five States, the District of Columbia, and the Virgin Islands currently specify a higher standard of proof, in parental rights termination proceedings, than a “fair preponderance of the evidence.” The only analogous federal statute of which we are aware permits termination of parental rights solely upon “evidence beyond a reasonable doubt.” [Indian Child Welfare Act of 1978] The question here is whether New York’s “fair preponderance of the evidence” standard is constitutionally sufficient.
B
Petitioners John Santosky II and Annie Santosky are the natural parents of Tina and John III. In November 1973, after incidents reflecting parental neglect, respondent Kramer, Commissioner of the Ulster County Department of Social Services, initiated a neglect proceeding under Fam. Ct. Act § 1022 and removed Tina from her natural home. About 10 months later, he removed John III and placed him with foster parents. On the day John was taken, Annie Santosky gave birth to a third child, Jed. When Jed was only three days old, respondent transferred him to a foster home on the ground that immediate removal was necessary to avoid imminent danger to his life or health.
In October 1978, respondent petitioned the Ulster County Family Court to terminate petitioners’ parental rights in the three children. Petitioners challenged the constitutionality of the “fair preponderance of the evidence” standard specified in Fam. Ct. Act § 622. The Family Court Judge rejected this constitutional challenge, and weighed the evidence under the statutory standard. While acknowledging that the Santoskys had maintained contact with their children, the judge found those visits “at best superficial and devoid of any real emotional content.” After deciding that the agency had made “‘diligent efforts’ to encourage and strengthen the parental relationship,” he concluded that the Santoskys were incapable, even with public assistance, of planning for the future of their children. The judge later held a dispositional hearing and ruled that the best interests of the three children required permanent termination of the Santoskys’ custody.
Petitioners appealed, again contesting the constitutionality of § 622’s standard of proof. The New York Supreme Court, Appellate Division, affirmed, holding application of the preponderance-of-the-evidence standard “proper and constitutional.” That standard, the court reasoned, “recognizes and seeks to balance rights possessed by the child … with those of the natural parents ….”
The New York Court of Appeals then dismissed petitioners’ appeal…. We granted certiorari to consider petitioners’ constitutional claim.
II
…
The fundamental liberty interest of natural parents in the care, custody, and management of their child does not evaporate simply because they have not been model parents or have lost temporary custody of their child to the State. Even when blood relationships are strained, parents retain a vital interest in preventing the irretrievable destruction of their family life. If anything, persons faced with forced dissolution of their parental rights have a more critical need for procedural protections than do those resisting state intervention into ongoing family affairs. When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.
…
Thus, while private parties may be interested intensely in a civil dispute over money damages, application of a “fair preponderance of the evidence” standard indicates both society’s “minimal concern with the outcome,” and a conclusion that the litigants should “share the risk of error in roughly equal fashion.” When the State brings a criminal action to deny a defendant liberty or life, however, “the interests of the defendant are of such magnitude that historically and without any explicit constitutional requirement they have been protected by standards of proof designed to exclude as nearly as possible the likelihood of an erroneous judgment.” The stringency of the “beyond a reasonable doubt” standard bespeaks the “weight and gravity” of the private interest affected, society’s interest in avoiding erroneous convictions, and a judgment that those interests together require that “society [impose] almost the entire risk of error upon itself.”
…
This Court has mandated an intermediate standard of proof – “clear and convincing evidence” – when the individual interests at stake in a state proceeding are both “particularly important” and “more substantial than mere loss of money.” Notwithstanding “the state’s ‘civil labels and good intentions,’” the Court has deemed this level of certainty necessary to preserve fundamental fairness in a variety of government-initiated proceedings that threaten the individual involved with “a significant deprivation of liberty” or “stigma.”
…
III
In parental rights termination proceedings, the private interest affected is commanding; the risk of error from using a preponderance standard is substantial; and the countervailing governmental interest favoring that standard is comparatively slight. Evaluation of the three Eldridge factors compels the conclusion that use of a “fair preponderance of the evidence” standard in such proceedings is inconsistent with due process.
A
“The extent to which procedural due process must be afforded the recipient is influenced by the extent to which he may be ‘condemned to suffer grievous loss.’” Whether the loss threatened by a particular type of proceeding is sufficiently grave to warrant more than average certainty on the part of the factfinder turns on both the nature of the private interest threatened and the permanency of the threatened loss.
Lassiter declared it “plain beyond the need for multiple citation” that a natural parent’s “desire for and right to ‘the companionship, care, custody, and management of his or her children’” is an interest far more precious than any property right. When the State initiates a parental rights termination proceeding, it seeks not merely to infringe that fundamental liberty interest, but to end it. “If the State prevails, it will have worked a unique kind of deprivation…. A parent’s interest in the accuracy and justice of the decision to terminate his or her parental status is, therefore, a commanding one.”
The factfinding does not purport – and is not intended – to balance the child’s interest in a normal family home against the parents’ interest in raising the child. Nor does it purport to determine whether the natural parents or the foster parents would provide the better home. Rather, the factfinding hearing pits the State directly against the parents. The State alleges that the natural parents are at fault. The questions disputed and decided are what the State did – “made diligent efforts,” and what the natural parents did not do – “maintain contact with or plan for the future of the child.” The State marshals an array of public resources to prove its case and disprove the parents’ case. Victory by the State not only makes termination of parental rights possible; it entails a judicial determination that the parents are unfit to raise their own children.
At the factfinding, the State cannot presume that a child and his parents are adversaries. After the State has established parental unfitness at that initial proceeding, the court may assume at the dispositional stage that the interests of the child and the natural parents do diverge. … (judge shall make his order “solely on the basis of the best interests of the child,” and thus has no obligation to consider the natural parents’ rights in selecting dispositional alternatives). But until the State proves parental unfitness, the child and his parents share a vital interest in preventing erroneous termination of their natural relationship. Thus, at the factfinding, the interests of the child and his natural parents coincide to favor use of error-reducing procedures.
B
Under Mathews v. Eldridge, we next must consider both the risk of erroneous deprivation of private interests resulting from use of a “fair preponderance” standard and the likelihood that a higher evidentiary standard would reduce that risk. Since the factfinding phase of a permanent neglect proceeding is an adversary contest between the State and the natural parents, the relevant question is whether a preponderance standard fairly allocates the risk of an erroneous factfinding between these two parties.
In New York, the factfinding stage of a state-initiated permanent neglect proceeding bears many of the indicia of a criminal trial. The Commissioner of Social Services charges the parents with permanent neglect. They are served by summons. The factfinding hearing is conducted pursuant to formal rules of evidence. The State, the parents, and the child are all represented by counsel. The State seeks to establish a series of historical facts about the intensity of its agency’s efforts to reunite the family, the infrequency and insubstantiality of the parents’ contacts with their child, and the parents’ inability or unwillingness to formulate a plan for the child’s future. The attorneys submit documentary evidence, and call witnesses who are subject to cross-examination. Based on all the evidence, the judge then determines whether the State has proved the statutory elements of permanent neglect by a fair preponderance of the evidence.
At such a proceeding, numerous factors combine to magnify the risk of erroneous factfinding. Permanent neglect proceedings employ imprecise substantive standards that leave determinations unusually open to the subjective values of the judge. In appraising the nature and quality of a complex series of encounters among the agency, the parents, and the child, the court possesses unusual discretion to underweigh probative facts that might favor the parent. Because parents subject to termination proceedings are often poor, uneducated, or members of minority groups, such proceedings are often vulnerable to judgments based on cultural or class bias.
The State’s ability to assemble its case almost inevitably dwarfs the parents’ ability to mount a defense. No predetermined limits restrict the sums an agency may spend in prosecuting a given termination proceeding. The State’s attorney usually will be expert on the issues contested and the procedures employed at the factfinding hearing, and enjoys full access to all public records concerning the family. The State may call on experts in family relations, psychology, and medicine to bolster its case. Furthermore, the primary witnesses at the hearing will be the agency’s own professional caseworkers whom the State has empowered both to investigate the family situation and to testify against the parents. Indeed, because the child is already in agency custody, the State even has the power to shape the historical events that form the basis for termination.
The disparity between the adversaries’ litigation resources is matched by a striking asymmetry in their litigation options. Unlike criminal defendants, natural parents have no “double jeopardy” defense against repeated state termination efforts. If the State initially fails to win termination, as New York did here, it always can try once again to cut off the parents’ rights after gathering more or better evidence. Yet even when the parents have attained the level of fitness required by the State, they have no similar means by which they can forestall future termination efforts.
Coupled with a “fair preponderance of the evidence” standard, these factors create a significant prospect of erroneous termination. A standard of proof that by its very terms demands consideration of the quantity, rather than the quality, of the evidence may misdirect the factfinder in the marginal case. Given the weight of the private interests at stake, the social cost of even occasional error is sizable.
Raising the standard of proof would have both practical and symbolic consequences. The Court has long considered the heightened standard of proof used in criminal prosecutions to be “a prime instrument for reducing the risk of convictions resting on factual error.” An elevated standard of proof in a parental rights termination proceeding would alleviate “the possible risk that a factfinder might decide to [deprive] an individual based solely on a few isolated instances of unusual conduct [or] … idiosyncratic behavior.” “Increasing the burden of proof is one way to impress the factfinder with the importance of the decision and thereby perhaps to reduce the chances that inappropriate” terminations will be ordered.
The Appellate Division approved New York’s preponderance standard on the ground that it properly “balanced rights possessed by the child … with those of the natural parents….” By so saying, the court suggested that a preponderance standard properly allocates the risk of error between the parents and the child. That view is fundamentally mistaken.
The court’s theory assumes that termination of the natural parents’ rights invariably will benefit the child. Yet we have noted above that the parents and the child share an interest in avoiding erroneous termination. Even accepting the court’s assumption, we cannot agree with its conclusion that a preponderance standard fairly distributes the risk of error between parent and child. Use of that standard reflects the judgment that society is nearly neutral between erroneous termination of parental rights and erroneous failure to terminate those rights. For the child, the likely consequence of an erroneous failure to terminate is  preservation of an uneasy status quo. For the natural parents, however, the consequence of an erroneous termination is the unnecessary destruction of their natural family. A standard that allocates the risk of error nearly equally between those two outcomes does not reflect properly their relative severity.
C
Two state interests are at stake in parental rights termination proceedings – a parens patriae interest in preserving and promoting the welfare of the child and a fiscal and administrative interest in reducing the cost and burden of such proceedings. A standard of proof more strict than preponderance of the evidence is consistent with both interests.“Since the State has an urgent interest in the welfare of the child, it shares the parent’s interest in an accurate and just decision” at the factfinding proceeding. As parens patriae, the State’s goal is to provide the child with a permanent home. Yet while there is still reason to believe that positive, nurturing parent-child relationships exist, the parens patriae interest favors preservation, not severance, of natural familial bonds. “[The] State registers no gain towards its declared goals when it separates children from the custody of fit parents.”



The State’s interest in finding the child an alternative permanent home arises only “when it is clear that the natural parent cannot or will not provide a normal family home for the child.” At the factfinding, that goal is served by procedures that promote an accurate determination of whether the natural parents can and will provide a normal home.
Unlike a constitutional requirement of hearings, or court-appointed counsel, a stricter standard of proof would reduce factual error without imposing substantial fiscal burdens upon the State. As we have observed, 35 States already have adopted a higher standard by statute or court decision without apparent effect on the speed, form, or cost of their factfinding proceedings.
Nor would an elevated standard of proof create any real administrative burdens for the State’s factfinders. … We cannot believe that it would burden the State unduly to require that its factfinders have the same factual certainty when terminating the parent-child relationship as they must have to suspend a driver’s license.
IV
The logical conclusion of this balancing process is that the “fair preponderance of the evidence” standard prescribed by Fam. Ct. Act § 622 violates the Due Process Clause of the Fourteenth Amendment. The Court noted in Addington: “The individual should not be asked to share equally with society the risk of error when the possible injury to the individual is significantly greater than any possible harm to the state.” Thus, at a parental rights termination proceeding, a near-equal allocation of risk between the parents and the State is constitutionally intolerable. The next question, then, is whether a “beyond a reasonable doubt” or a “clear and convincing” standard is constitutionally mandated.
…
A majority of the States have concluded that a “clear and convincing evidence” standard of proof strikes a fair balance between the rights of the natural parents and the State’s legitimate concerns. We hold that such a standard adequately conveys to the factfinder the level of subjective certainty about his factual conclusions necessary to satisfy due process. We further hold that determination of the precise burden equal to or greater than that standard is a matter of state law properly left to state legislatures and state courts.
…
It is so ordered.
Justice Rehnquist, with whom The Chief Justice, Justice White, and Justice O’Connor join, dissenting.
…
… The Fourteenth Amendment guarantees that a State will treat individuals with “fundamental fairness” whenever its actions infringe their protected liberty or property interests. By adoption of the procedures relevant to this case, New York has created an exhaustive program to assist parents in regaining the custody of their children and to protect parents from the unfair deprivation of their parental rights. And yet the majority’s myopic scrutiny of the standard of proof blinds it to the very considerations and procedures which make the New York scheme “fundamentally fair.”
I
…
As this account demonstrates, the State’s extraordinary 4-year effort to reunite petitioners’ family was not just unsuccessful, it was altogether rebuffed by parents unwilling to improve their circumstances sufficiently to permit a return of their children. At every step of this protracted process petitioners were accorded those procedures and protections which traditionally have been required by due process of law. Moreover, from the beginning to the end of this sad story all judicial determinations were made by one Family Court Judge. After four and one-half years of involvement with petitioners, more than seven complete hearings, and additional periodic supervision of the State’s rehabilitative efforts, the judge no doubt was intimately familiar with this case and the prospects for petitioners’ rehabilitation.
It is inconceivable to me that these procedures were “fundamentally unfair” to petitioners. Only by its obsessive focus on the standard of proof and its almost complete disregard of the facts of this case does the majority find otherwise. As the discussion above indicates, however, such a focus does not comport with the flexible standard of fundamental fairness embodied in the Due Process Clause of the Fourteenth Amendment.
B
In addition to the basic fairness of the process afforded petitioners, the standard of proof chosen by New York clearly reflects a constitutionally permissible balance of the interests at stake in this case. The standard of proof “represents an attempt to instruct the factfinder concerning the degree of confidence our society thinks he should have in the correctness of factual conclusions for a particular type of adjudication.” In this respect, the standard of proof is a crucial component of legal process, the primary function of which is “to minimize the risk of erroneous decisions.”
In determining the propriety of a particular standard of proof in a given case, however, it is not enough simply to say that we are trying to minimize the risk of error. Because errors in factfinding affect more than one interest, we try to minimize error as to those interests which we consider to be most important. …
…
On one side is the interest of parents in a continuation of the family unit and the raising of their own children. The importance of this interest cannot easily be overstated. Few consequences of judicial action are so grave as the severance of natural family ties. Even the convict committed to prison and thereby deprived of his physical liberty often retains the love and support of family members. “This Court’s decisions have by now made plain beyond the need for multiple citation that a parent’s desire for and right to ‘the companionship, care, custody, and management of his or her children’ is an important interest that ‘undeniably warrants deference and, absent a powerful countervailing interest, protection.’” In creating the scheme at issue in this case, the New York Legislature was expressly aware of this right of parents “to bring up their own children.”
…
When, in the context of a permanent neglect termination proceeding, the interests of the child and the State in a stable, nurturing homelife are balanced against the interests of the parents in the rearing of their child, it cannot be said that either set of interests is so clearly paramount as to require that the risk of error be allocated to one side or the other. Accordingly, a State constitutionally may conclude that the risk of error should be borne in roughly equal fashion by use of the preponderance-of-the-evidence standard of proof. This is precisely the balance which has been struck by the New York Legislature: “It is the intent of the legislature in enacting this section to provide procedures not only assuring that the rights of the natural parent are protected, but also, where positive, nurturing parent-child relationships no longer exist, furthering the best interests, needs, and rights of the child by terminating the parental rights and freeing the child for adoption.”
III
For the reasons heretofore stated, I believe that the Court today errs in concluding that the New York standard of proof in parental-rights termination proceedings violates due process of law. The decision disregards New York’s earnest efforts to aid parents in regaining the custody of their children and a host of procedural protections placed around parental rights and interests. The Court finds a constitutional violation only by a tunnel-vision application of due process principles that altogether loses sight of the unmistakable fairness of the New York procedure.
Even more worrisome, today’s decision cavalierly rejects the considered judgment of the New York Legislature in an area traditionally entrusted to state care. The Court thereby begins, I fear, a trend of federal intervention in state family law matters which surely will stifle creative responses to vexing problems.
… Accordingly, I dissent.

              Notes and Queries
              	1.What are the three standards of proof that may be used to sever parental rights? Which one would you argue most operates in the child’s best interests?

 

	2.The Adoption Assistance Child Welfare Act requires that intensive services be provided to try to keep children in their homes and provides that the state must make “reasonable efforts” to reunite the family. (NY state law requires “diligent efforts.”) What outcome would you expect if the state did not fulfill its reasonable efforts obligations? Should the child-parent ties still be terminated? Should a state be required to prove that it in fact did pursue reasonable efforts to reunite the family? Should the state simply be required to show that the parent cannot provide a fit environment within a reasonable amount of time?

 

	3.The majority emphasizes that the state “cannot presume that a child and his parents are adversaries.” Since the state most likely intervened because the parents allegedly were failing in their responsibilities, is the assumption legitimate?

 

	4.Termination proceeding typically occur after many other proceedings involving the removal of custody from parents. Should the clear and convincing standard, with appropriate exceptions, be applied at initial stages? Why?

 

	5.Given Lassiter’s conclusion that the Fourteenth Amendment’s Due Process Clause does not require the appointment of counsel for indigent parents in every parental status termination proceeding, would you have expected enunciation of a lower standard of proof?

 

	6.Recall that Lassiter recognized but was not swayed enough by what it viewed as 33 states’ good public policy of mandating counsel at termination proceedings. Yet, in this case, the Court at least found it persuasive that it was making the right decision as it referred to the majority of states’ requirement that a mid-level standard of proof be required at termination hearings. Which approach properly addresses the role of states in establishing constitutional thresholds? In this regard, what do you make of Justice Rhenquist’s dissent?

 

	7.Much is made of the interests of the parent, child and state. Do you agree with Justice Rhenquist’s appraisal that, given that different situations differently result in making any of the interests more paramount than others, we should not fashion a standard of proof that assumes one would be more harmed? Assuming that he is correct, would that not argue for a higher standard of proof rather than the lower one?
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Educational systems promote “schooling” in the broadest sense of the term. They foster social, psychological, intellectual, and vocational development; they shape how adolescents view themselves, others, and their world. This means that, at their core, schools are in the business of inculcating ideas, beliefs, and values that shape students’ development, their dispositions toward life. Schools do so through a formal curriculum as well as a hidden one, such as how teachers treat students and how students treat each other. The development that comes from such interactions is of significance to broader society, so much so that governments provide schooling on the rationale that schools are important for individuals’ cultural awakening and are critical to the smooth functioning of society, including of the government itself.
All schools, those deemed excellent and those deemed failures, shape their students’ development. Although schools tend to be viewed as either successful or unsuccessful, all are successful in guiding students’ development. Some schools just do not shape students toward what society views as effective. For better or worse, all schools necessarily shape development.
This chapter focuses on the rights of adolescents when schools shape their development. The focus is on schooling itself, particularly on public schools given that they more directly involve governmental power. The chapter does not focus on access to schools. Some leading cases do address access to education, but those cases mainly deal with diversity issues (race, gender, religion, and disability) and parental rights, including the rights of parents to remove children from formal schooling. Those cases are addressed in other chapters, as they help highlight other important aspects of adolescents’ rights, such as how the legal system addresses discrimination, religious freedom, or the allocation of rights within families.
The focus on how schools shape development means that the fundamental legal issues in this context involve the nature of the government’s power to determine the content of education and how it is administered. In doing so, and given that education involves governmental power, concern centers on how individuals can benefit from governmental power to educate and at what price. It addresses this question: what liberties can the government infringe when it provides socialization benefits? The exercise of that governmental power necessarily involves important intrusions in people’s lives, including the rights of parents as well as those of their children. As a result, education raises several important constitutional issues as it balances the individual rights of students (which often include those of their parents) with the obligations of schools and their communities.
Constitutional Foundations
Several constitutional rights are at stake in educational contexts. Arguably the most frequent right involved in schooling is due process. “Due process” describes the legal principle that the government must respect the rights afforded to citizens under the law. The protection comes from the Fifth Amendment (and the Fourteenth Amendment, in which it is repeated) stating that “no person may be deprived of life, liberty, or property, without due process of law.” As seen in prior chapters, the phrase refers to one of two sets of rights. The first, substantive due process, focuses on the nature of the right, such as important liberties like the right to privacy. The second, procedural due process, governs how legal proceedings must be carried out or how particular rights must be protected. There are many due process rights issues involved in schooling, such as those that could be involved when students would be denied schooling (suspended or expelled) or be otherwise punished (receive corporal punishment).
The procedural aspects of due process are important to emphasize because they protect other constitutional rights. As an example, it would seem that corporal punishment might be protected by the 8th Amendment, which protects against some forms of punishment. But, the Supreme Court has ruled that the 8th Amendment does not apply in the school context, that the amendment was meant for criminal punishments. Still, students could receive protection from corporal punishment by the procedures in place that would reduce the risk that schools erroneously administer the punishment.
Also important in schooling contexts are search and seizure rights that protect privacy interests through the Fourth Amendment. The Supreme Court has recognized that students have due process rights, but they generally have reduced the burden on schools that otherwise would have limited their ability to search students. In fact, this area provides an exemplar of how the Court recognizes rights but offers little protections to them. Under all of these holdings, adolescents are all vulnerable to unwanted searches. School authorities only have to reach for a reasonable suspicion to effect an intrusive but still legal search, a much lower threshold than probable cause or reasonable belief that would be needed for intrusive searches with adults. The Court, however, recently has recognized the need to limit the power of school staff to invade the privacy of the student. It did so when searches would be highly intrusive, as with strip searches. But, in those instances, the Court simply has required schools to be held to the typical standard that the government would be held if it wanted to conduct invasive searches, which is a probable cause to search. The overall lesson is that schools have considerable power to search and seize students’ effects and belonging, and invade their privacies.
The last major sets of rights involved in schooling relate to the First Amendment rights to student speech. Given that what students say and the information that they need to learn in school involves “speech”, it is difficult to play down the potential role of the First Amendment in schools. The Supreme Court has ruled that the Amendment does apply in the educational context, but it has again found reasons to reduce its importance. Although there are many ways to address students’ free speech in schools, the Court now approaches it from two perspectives to reaffirm (a) the authority of school officials to uphold the values of the community and (b) the mission of the schools to promote the fundamental values of a democratic society. As it does so, the values that the Court supports are those the schools seek to uphold, not necessarily those of students or even their parents. Both of these rationales provide school officials with considerable discretion in the extent to which they will respect adolescents’ individual rights. Simply put, adolescents are not the constitutional persons the Court has held them up to be.
The constitutional foundation of how educational systems educate reflect how public school officials play the key role of arbiters and protectors of community values or preferences, both in the sense of common values shared throughout society and in a particular community. This area of law emphasizes the inculcative or indoctrinative nature of schooling for a given purpose. Accordingly, public schools not only may but also should influence their students to adopt particular beliefs and values. Although other cases recognized and fostered the socialization function of schooling, the current approach looks to socialization as a mechanism both to preserve community interests and preferences and to prepare students for citizenship in the larger society. These jurisprudential developments challenge the prevailing belief that parents (and sometimes students) control the nature of public education.
The Cases That Follow
The first group of cases examines the power of public schools to search students and use uncovered evidence against them either in school or justice systems. The first case, New Jersey v. T.L.O., addresses the search of a student who denied smoking in the girls’ bathroom. A search of her purse revealed drug paraphernalia, marijuana, and documentation of drug sales. The items led her to be charged as a juvenile. The fundamental issue raised by T.L.O. was the nature of protections that students have against school searches. The case became famous for recognizing that public school students have rights against unreasonable searches and seizures, which then raises the issue of how much protection should those rights carry. Searches typically require government officials to have probable cause, a standard that the Court rejects for school searches. The case approves of a lower standard of certainty that a student has offended, a standard based on reasonable suspicion. The case reveals rationales for and against the lower standard and, equally important, the search in the case in question reveals the significance of permitting schools to use a low standard of suspicion to support searches.
Vernonia Sch. Dist. 47 J v. Acton takes searches in another direction. T.L.O involved searches where schools had reasonable suspicion about specific individuals to be searched. Vernonia involves suspiciosless searches, which in this case take the form of searches through a drug testing program. That the Court permits its use in public schools is not surprising; the real issue was how much protection students have from such programs. The Court addresses concerns relating to the intrusiveness of the policies, their punitiveness, as well as the grounds for enacting such programs in the first place. The standard that is developed, and the rationales supporting it, reveals one that gives considerable discretion to schools, an interpretation that is supported by a case that followed it and that is described in the notes.
The broad power given to schools comes to a halt with Stafford v. Redding. That case returns to the TLO doctrine and searches are done with individualized suspicion. TLO had reduced the burden placed on the school before it searched a student. In this instance, the search was quite intrusive, as it involved the strip search of a 13 year old girl on the basis of a tip by another student that she might have ibuprofen on her person in violation of school policy. The Court ruled that searches used by school officials to root out contraband must be, as it noted in TLO, reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction. The majority of the Court found that school officials did not have sufficient suspicion to warrant extending the search of the student to her underwear. The Court also held that the implicated school administrators were not personally liable because clearly established law did not show that the search violated the Fourth Amendment. It reasoned that lower court decisions were disperate enough to have warranted doubt about the scope of a student’s Fourth Amendment right. Thus, even though the Court had lowered the level of suspicion needed to effect a search, the Court announced a categorical exception to the rule by noting that some searches simply are too intrusive and require greater suspicion.
Moving away from searches of students, the second group of cases involves the power of schools to discipline students and control their behavior. Goss v. Lopez begins this discussion as it highlights the power of schools to remove students from schools. Goss, a case involving students who challenge their suspension on grounds that they were not involved in a large school disturbance, details the nature of protections that students have from erroneous deprivation of their right to education. There is no doubt that they can be deprived of their education; the major issue is what a school needs to demonstrate to deny students’ rights. The analysis reveals much power granted to schools for suspensions, which are described as minor intrusions. The standard raises many issues in terms of what would be needed before more dramatic measures were taken (expulsion) and a challenge to the belief that suspensions actually are minor events.
Students who are not removed from school grounds can be disciplined in other ways. Ingraham v. Wright addresses corporal punishment. In that case, students were severely punished to the extent that they needed medical attention and suffered physical damage. The descriptions of the punishment reveal that the school personnel who administered the punishments went beyond mere paddling and became abusive. The major issue centered on the power of schools to inflict such severe forms of punishment. Although some might view the school’s actions as constituting cruel and unusual punishment, the Court reveals why it does not. The majority concludes that the 8th Amendment prohibitions against such punishments are reserved for the criminal justice system. The case also examines basic due process protections against wrongful impositions of punishments; and it offers minimal protections. Overall, the case reveals why schools retain such power, why it raises little constitutional concern, and why schools’ power likely will not diminish. It reveals how the Court protects schools’ power to determine their inculcative roles and the notion that schools act as benevolent parents and thus have rights similar to them.
The last case, Morse v. Frederick, involves the suspension of a student for their expressions during an extracurricular activity. Widely known as the “Bong Hits 4 Jesus” case, Morse reveals the immense power schools have to regulate what happens inside as well as outside of schools. The case reviews an important line of cases that grants schools such power and the rationales for and against it. That line of cases has identified three major relevant considerations that permit schools to reasonably limit the free speech rights of students: (1) The extent to which the student speech in question poses a substantial threat of disruption (Tinker v. Des Moines Independent Community School District); whether the speech is offensive to prevailing community standards (Bethel School District v. Fraser); and whether the speech, if allowed as part of a school activity or function, would be contrary to the basic educational mission of the school (Hazelwood v. Kuhlmeier). These considerations have given rise to separate modes of analysis that any of which, the Court in Morse v. Frederick argued, could serve as an independent basis for restricting student speech that could be reasonably viewed as advocating the use of illegal drugs. The case also, again, addresses issues of qualified immunity, an important analysis worth highlighting given the need to guide teachers and other school personnel in their interactions with students.
________________________

              New Jersey v. T.L.O.
            
469 U.S. 325 (1985)

              JUSTICE WHITE delivered the opinion of the Court.
            
…
I
On March 7, 1980, a teacher at Piscataway High School in Middlesex County, N. J., discovered two girls smoking in a lavatory. One of the two girls was the respondent T. L. O., who at that time was a 14-year-old high school freshman. Because smoking in the lavatory was a violation of a school rule, the teacher took the two girls to the Principal’s office, where they met with Assistant Vice Principal Theodore Choplick. In response to questioning by Mr. Choplick, T. L. O.’s companion admitted that she had violated the rule. T. L. O., however, denied that she had been smoking in the lavatory and claimed that she did not smoke at all.
Mr. Choplick asked T. L. O. to come into his private office and demanded to see her purse. Opening the purse, he found a pack of cigarettes, which he removed from the purse and held before T. L. O. as he accused her of having lied to him. As he reached into the purse for the cigarettes, Mr. Choplick also noticed a package of cigarette rolling papers. In his experience, possession of rolling papers by high school students was closely associated with the use of marijuana. Suspecting that a closer examination of the purse might yield further evidence of drug use, Mr. Choplick proceeded to search the purse thoroughly. The search revealed a small amount of marijuana, a pipe, a number of empty plastic bags, a substantial quantity of money in one-dollar bills, an index card that appeared to be a list of students who owed T. L. O. money, and two letters that implicated T. L. O. in marijuana dealing.
Mr. Choplick notified T. L. O.’s mother and the police, and turned the evidence of drug dealing over to the police. At the request of the police, T. L. O.’s mother took her daughter to police headquarters, where T. L. O. confessed that she had been selling marijuana at the high school. On the basis of the confession and the evidence seized by Mr. Choplick, the State brought delinquency charges against T. L. O. in the Juvenile and Domestic Relations Court of Middlesex County. [Note that T. L. O. also received a 3-day suspension from school for smoking cigarettes in a nonsmoking area and a 7-day suspension for possession of marijuana. On T. L. O.’s motion, the Superior Court of New Jersey, Chancery Division, set aside the 7-day suspension on the ground that it was based on evidence seized in violation of the Fourth Amendment.] Contending that Mr. Choplick’s search of her purse violated the Fourth Amendment, T. L. O. moved to suppress the evidence found in her purse as well as her confession, which, she argued, was tainted by the allegedly unlawful search. The Juvenile Court denied the motion to suppress. Although the court concluded that the Fourth Amendment did apply to searches carried out by school officials, it held thata school official may properly conduct a search of a student’s person if the official has a reasonable suspicion that a crime has been or is in the process of being committed, or reasonable cause to believe that the search is necessary to maintain school discipline or enforce school policies.



Applying this standard, the court concluded that the search conducted by Mr. Choplick was a reasonable one. The initial decision to open the purse was justified by Mr. Choplick’s well-founded suspicion that T. L. O. had violated the rule forbidding smoking in the lavatory. Once the purse was open, evidence of marijuana violations was in plain view, and Mr. Choplick was entitled to conduct a thorough search to determine the nature and extent of T. L. O.’s drug-related activities. Having denied the motion to suppress, the court on March 23, 1981, found T. L. O. to be a delinquent and on January 8, 1982, sentenced her to a year’s probation.
On appeal from the final judgment of the Juvenile Court, a divided Appellate Division affirmed the trial court’s finding that there had been no Fourth Amendment violation, but vacated the adjudication of delinquency and remanded for a determination whether T. L. O. had knowingly and voluntarily waived her Fifth Amendment rights before confessing. T. L. O. appealed the Fourth Amendment ruling, and the Supreme Court of New Jersey reversed the judgment of the Appellate Division and ordered the suppression of the evidence found in T. L. O.’s purse.
The New Jersey Supreme Court agreed with the lower courts that the Fourth Amendment applies to searches conducted by school officials. The court also rejected the State of New Jersey’s argument that the exclusionary rule should not be employed to prevent the use in juvenile proceedings of evidence unlawfully seized by school officials. Declining to consider whether applying the rule to the fruits of searches by school officials would have any deterrent value, the court held simply that the precedents of this Court establish that “if an official search violates constitutional rights, the evidence is not admissible in criminal proceedings.”
With respect to the question of the legality of the search before it, the court agreed with the Juvenile Court that a warrantless search by a school official does not violate the Fourth Amendment so long as the official “has reasonable grounds to believe that a student possesses evidence of illegal activity or activity that would interfere with school discipline and order.” However, the court, with two justices dissenting, sharply disagreed with the Juvenile Court‘s conclusion that the search of the purse was reasonable. According to the majority, the contents of T. L. O.’s purse had no bearing on the accusation against T. L. O., for possession of cigarettes (as opposed to smoking them in the lavatory) did not violate school rules, and a mere desire for evidence that would impeach T. L. O.’s claim that she did not smoke cigarettes could not justify the search. Moreover, even if a reasonable suspicion that T. L. O. had cigarettes in her purse would justify a search, Mr. Choplick had no such suspicion, as no one had furnished him with any specific information that there were cigarettes in the purse. Finally, leaving aside the question whether Mr. Choplick was justified in opening the purse, the court held that the evidence of drug use that he saw inside did not justify the extensive “rummaging” through T. L. O.’s papers and effects that followed.
…
Although we originally granted certiorari to decide the issue of the appropriate remedy in juvenile court proceedings for unlawful school searches, our doubts regarding the wisdom of deciding that question in isolation from the broader question of what limits, if any, the Fourth Amendment places on the activities of school authorities prompted us to order reargument on that question. Having heard argument on the legality of the search of T. L. O.’s purse, we are satisfied that the search did not violate the Fourth Amendment.
II
In determining whether the search at issue in this case violated the Fourth Amendment, we are faced initially with the question whether that Amendment’s prohibition on unreasonable searches and seizures applies to searches conducted by public school officials. We hold that it does.
It is now beyond dispute that “the Federal Constitution, by virtue of the Fourteenth Amendment, prohibits unreasonable searches and seizures by state officers.” Equally indisputable is the proposition that the Fourteenth Amendment protects the rights of students against encroachment by public school officials …
…
III
To hold that the Fourth Amendment applies to searches conducted by school authorities is only to begin the inquiry into the standards governing such searches. Although the underlying command of the Fourth Amendment is always that searches and seizures be reasonable, what is reasonable depends on the context within which a search takes place. The determination of the standard of reasonableness governing any specific class of searches requires “balancing the need to search against the invasion which the search entails.” On one side of the balance are arrayed the individual’s legitimate expectations of privacy and personal security; on the other, the government’s need for effective methods to deal with breaches of public order.
We have recognized that even a limited search of the person is a substantial invasion of privacy. We have also recognized that searches of closed items of personal luggage are intrusions on protected privacy interests, for “the Fourth Amendment provides protection to the owner of every container that conceals its contents from plain view.” A search of a child’s person or of a closed purse or other bag carried on her person, no less than a similar search carried out on an adult, is undoubtedly a severe violation of subjective expectations of privacy.
Of course, the Fourth Amendment does not protect subjective expectations of privacy that are unreasonable or otherwise “illegitimate.” To receive the protection of the Fourth Amendment, an expectation of privacy must be one that society is “prepared to recognize as legitimate.” …
Although this Court may take notice of the difficulty of maintaining discipline in the public schools today, the situation is not so dire that students in the schools may claim no legitimate expectations of privacy. …
… Finally, students may have perfectly legitimate reasons to carry with them articles of property needed in connection with extracurricular or recreational activities. In short, schoolchildren may find it necessary to carry with them a variety of legitimate, noncontraband items, and there is no reason to conclude that they have necessarily waived all rights to privacy in such items merely by bringing them onto school grounds.
Against the child’s interest in privacy must be set the substantial interest of teachers and administrators in maintaining discipline in the classroom and on school grounds. Maintaining order in the classroom has never been easy, but in recent years, school disorder has often taken particularly ugly forms: drug use and violent crime in the schools have become major social problems. … Accordingly, we have recognized that maintaining security and order in the schools requires a certain degree of flexibility in school disciplinary procedures, and we have respected the value of preserving the informality of the student-teacher relationship.
How, then, should we strike the balance between the schoolchild’s legitimate expectations of privacy and the school’s equally legitimate need to maintain an environment in which learning can take place? It is evident that the school setting requires some easing of the restrictions to which searches by public authorities are ordinarily subject. The warrant requirement, in particular, is unsuited to the school environment: requiring a teacher to obtain a warrant before searching a child suspected of an infraction of school rules (or of the criminal law) would unduly interfere with the maintenance of the swift and informal disciplinary procedures needed in the schools. …
The school setting also requires some modification of the level of suspicion of illicit activity needed to justify a search. Ordinarily, a search—even one that may permissibly be carried out without a warrant—must be based upon “probable cause” to believe that a violation of the law has occurred. However, “probable cause” is not an irreducible requirement of a valid search. The fundamental command of the Fourth Amendment is that searches and seizures be reasonable, and although “both the concept of probable cause and the requirement of a warrant bear on the reasonableness of a search, … in certain limited circumstances neither is required.” Thus, we have in a number of cases recognized the legality of searches and seizures based on suspicions that, although “reasonable,” do not rise to the level of probable cause. …
… … the legality of a search of a student should depend simply on the reasonableness, under all the circumstances, of the search. Determining the reasonableness of any search involves a twofold inquiry: first, one must consider “whether the … action was justified at its inception”; second, one must determine whether the search as actually conducted “was reasonably related in scope to the circumstances which justified the interference in the first place.” Under ordinary circumstances, a search of a student by a teacher or other school official will be “justified at its inception” when there are reasonable grounds for suspecting that the search will turn up evidence that the student has violated or is violating either the law or the rules of the school. Such a search will be permissible in its scope when the measures adopted are reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction.
… By focusing attention on the question of reasonableness, the standard will spare teachers and school administrators the necessity of schooling themselves in the niceties of probable cause and permit them to regulate their conduct according to the dictates of reason and common sense. At the same time, the reasonableness standard should ensure that the interests of students will be invaded no more than is necessary to achieve the legitimate end of preserving order in the schools.
IV
There remains the question of the legality of the search in this case. … Our review of the facts surrounding the search leads us to conclude that the search was in no sense unreasonable for Fourth Amendment purposes.
The incident that gave rise to this case actually involved two separate searches, with the first—the search for cigarettes—providing the suspicion that gave rise to the second—the search for marijuana. Although it is the fruits of the second search that are at issue here, the validity of the search for marijuana must depend on the reasonableness of the initial search for cigarettes, as there would have been no reason to suspect that T. L. O. possessed marijuana had the first search not taken place. Accordingly, it is to the search for cigarettes that we first turn our attention.
…
… T. L. O. had been accused of smoking, and had denied the accusation in the strongest possible terms when she stated that she did not smoke at all. Surely it cannot be said that under these circumstances, T. L. O.’s possession of cigarettes would be irrelevant to the charges against her or to her response to those charges. T. L. O.’s possession of cigarettes, once it was discovered, would both corroborate the report that she had been smoking and undermine the credibility of her defense to the charge of smoking. To be sure, the discovery of the cigarettes would not prove that T. L. O. had been smoking in the lavatory; nor would it, strictly speaking, necessarily be inconsistent with her claim that she did not smoke at all. But it is universally recognized that evidence, to be relevant to an inquiry, need not conclusively prove the ultimate fact in issue, but only have “any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.” The relevance of T. L. O.’s possession of cigarettes to the question whether she had been smoking and to the credibility of her denial that she smoked supplied the necessary “nexus” between the item searched for and the infraction under investigation. Thus, if Mr. Choplick in fact had a reasonable suspicion that T. L. O. had cigarettes in her purse, the search was justified despite the fact that the cigarettes, if found, would constitute “mere evidence” of a violation.
…
Our conclusion that Mr. Choplick’s decision to open T. L. O.’s purse was reasonable brings us to the question of the further search for marijuana once the pack of cigarettes was located. The suspicion upon which the search for marijuana was founded was provided when Mr. Choplick observed a package of rolling papers in the purse as he removed the pack of cigarettes. Although T. L. O. does not dispute the reasonableness of Mr. Choplick’s belief that the rolling papers indicated the presence of marijuana, she does contend that the scope of the search Mr. Choplick conducted exceeded permissible bounds when he seized and read certain letters that implicated T. L. O. in drug dealing. This argument, too, is unpersuasive. The discovery of the rolling papers concededly gave rise to a reasonable suspicion that T. L. O. was carrying marijuana as well as cigarettes in her purse. This suspicion justified further exploration of T. L. O.’s purse, which turned up more evidence of drug-related activities: a pipe, a number of plastic bags of the type commonly used to store marijuana, a small quantity of marijuana, and a fairly substantial amount of money. Under these circumstances, it was not unreasonable to extend the search to a separate zippered compartment of the purse; and when a search of that compartment revealed an index card containing a list of “people who owe me money” as well as two letters, the inference that T. L. O. was involved in marijuana trafficking was substantial enough to justify Mr. Choplick in examining the letters to determine whether they contained any further evidence. In short, we cannot conclude that the search for marijuana was unreasonable in any respect.
Because the search resulting in the discovery of the evidence of marijuana dealing by T. L. O. was reasonable, the New Jersey Supreme Court’s decision to exclude that evidence from T. L. O.’s juvenile delinquency proceedings on Fourth Amendment grounds was erroneous. Accordingly, the judgment of the Supreme Court of New Jersey is
Reversed.
JUSTICE POWELL, with whom JUSTICE O’CONNOR joins, concurring.
… I would place greater emphasis, however, on the special characteristics of elementary and secondary schools that make it unnecessary to afford students the same constitutional protections granted adults and juveniles in a nonschool setting.
In any realistic sense, students within the school environment have a lesser expectation of privacy than members of the population generally. …
…
The special relationship between teacher and student also distinguishes the setting within which schoolchildren operate. Law enforcement officers function as adversaries of criminal suspects. These officers have the responsibility to investigate criminal activity, to locate and arrest those who violate our laws, and to facilitate the charging and bringing of such persons to trial. Rarely does this type of adversarial relationship exist between school authorities and pupils. Instead, there is a commonality of interests between teachers and their pupils. The attitude of the typical teacher is one of personal responsibility for the student’s welfare as well as for his education.
The primary duty of school officials and teachers, as the Court states, is the education and training of young people. A State has a compelling interest in assuring that the schools meet this responsibility. Without first establishing discipline and maintaining order, teachers cannot begin to educate their students. And apart from education, the school has the obligation to protect pupils from mistreatment by other children, and also to protect teachers themselves from violence by the few students whose conduct in recent years has prompted national concern. For me, it would be unreasonable and at odds with history to argue that the full panoply of constitutional rules applies with the same force and effect in the schoolhouse as it does in the enforcement of criminal laws.
…

              JUSTICE BLACKMUN, concurring in the judgment.
            
… The Court correctly states that we have recognized limited exceptions to the probable-cause requirement “[where] a careful balancing of governmental and private interests suggests that the public interest is best served” by a lesser standard. I believe that we have used such a balancing test, rather than strictly applying the Fourth Amendment’s Warrant and Probable-Cause Clause, only when we were confronted with “a special law enforcement need for greater flexibility” …
Only in those exceptional circumstances in which special needs, beyond the normal need for law enforcement, make the warrant and probable-cause requirement impracticable, is a court entitled to substitute its balancing of interests for that of the Framers.
Thus, for example, in determining that police can conduct a limited “stop and frisk” upon less than probable cause, this Court relied upon the fact that “as a practical matter” the stop and frisk could not be subjected to a warrant and probable-cause requirement, because a law enforcement officer must be able to take immediate steps to assure himself that the person he has stopped to question is not armed with a weapon that could be used against him. Similarly, this Court’s holding that a roving Border Patrol may stop a car and briefly question its occupants upon less than probable cause was based in part upon “the absence of practical alternatives for policing the border.”
The Court’s implication that the balancing test is the rule rather than the exception is troubling for me because it is unnecessary in this case. The elementary and secondary school setting presents a special need for flexibility justifying a departure from the balance struck by the Framers. …
…
Education “is perhaps the most important function” of government and government has a heightened obligation to safeguard students whom it compels to attend school. The special need for an immediate response to behavior that threatens either the safety of schoolchildren and teachers or the educational process itself justifies the Court in excepting school searches from the warrant and probable-cause requirement, and in applying a standard determined by balancing the relevant interests. I agree with the standard the Court has announced, and with its application of the standard to the facts of this case. I therefore concur in its judgment.

              JUSTICE BRENNAN, with whom JUSTICE MARSHALL joins, concurring in part and dissenting in part.
            
I fully agree with Part II of the Court’s opinion. Teachers, like all other government officials, must conform their conduct to the Fourth Amendment’s protections of personal privacy and personal security. …
I do not, however, otherwise join the Court’s opinion. Today’s decision sanctions school officials to conduct full-scale searches on a “reasonableness” standard whose only definite content is that it is not the same test as the “probable cause” standard found in the text of the Fourth Amendment. In adopting this unclear, unprecedented, and unnecessary departure from generally applicable Fourth Amendment standards, the Court carves out a broad exception to standards that this Court has developed over years of considering Fourth Amendment problems. Its decision is supported neither by precedent nor even by a fair application of the “balancing test” it proclaims in this very opinion.
I
Three basic principles underlie this Court’s Fourth Amendment jurisprudence. First, warrantless searches are per se unreasonable, subject only to a few specifically delineated and well-recognized exceptions. Second, full-scale searches—whether conducted in accordance with the warrant requirement or pursuant to one of its exceptions—are “reasonable” in Fourth Amendment terms only on a showing of probable cause to believe that a crime has been committed and that evidence of the crime will be found in the place to be searched. Third, categories of intrusions that are substantially less intrusive than full-scale searches or seizures may be justifiable in accordance with a balancing test even absent a warrant or probable cause, provided that the balancing test used gives sufficient weight to the privacy interests that will be infringed.
…
B
I emphatically disagree with the Court’s decision to cast aside the constitutional probable-cause standard when assessing the constitutional validity of a schoolhouse search. The Court’s decision jettisons the probable-cause standard—the only standard that finds support in the text of the Fourth Amendment—on the basis of its Rohrschach-like “balancing test.” Use of such a “balancing test” to determine the standard for evaluating the validity of a full-scale search represents a sizable innovation in Fourth Amendment analysis. This innovation finds support neither in precedent nor policy and portends a dangerous weakening of the purpose of the Fourth Amendment to protect the privacy and security of our citizens. Moreover, even if this Court’s historic understanding of the Fourth Amendment were mistaken and a balancing test of some kind were appropriate, any such test that gave adequate weight to the privacy and security interests protected by the Fourth Amendment would not reach the preordained result the Court’s conclusory analysis reaches today. Therefore, because I believe that the balancing test used by the Court today is flawed both in its inception and in its execution, I respectfully dissent.
…
II
Applying the constitutional probable-cause standard to the facts of this case, I would find that Mr. Choplick’s search violated T. L. O.’s Fourth Amendment rights. After escorting T. L. O. into his private office, Mr. Choplick demanded to see her purse. He then opened the purse to find evidence of whether she had been smoking in the bathroom. When he opened the purse, he discovered the pack of cigarettes. At this point, his search for evidence of the smoking violation was complete.
Mr. Choplick then noticed, below the cigarettes, a pack of cigarette rolling papers. Believing that such papers were “associated,” with the use of marijuana, he proceeded to conduct a detailed examination of the contents of her purse, in which he found some marijuana, a pipe, some money, an index card, and some private letters indicating that T. L. O. had sold marijuana to other students. The State sought to introduce this latter material in evidence at a criminal proceeding, and the issue before the Court is whether it should have been suppressed.
On my view of the case, we need not decide whether the initial search conducted by Mr. Choplick—the search for evidence of the smoking violation that was completed when Mr. Choplick found the pack of cigarettes—was valid. For Mr. Choplick at that point did not have probable cause to continue to rummage through T. L. O.’s purse. Mr. Choplick’s suspicion of marijuana possession at this time was based solely on the presence of the package of cigarette papers. The mere presence without more of such a staple item of commerce is insufficient to warrant a person of reasonable caution in inferring both that T. L. O. had violated the law by possessing marijuana and that evidence of that violation would be found in her purse. Just as a police officer could not obtain a warrant to search a home based solely on his claim that he had seen a package of cigarette papers in that home, Mr. Choplick was not entitled to search possibly the most private possessions of T. L. O. based on the mere presence of a package of cigarette papers. Therefore, the fruits of this illegal search must be excluded and the judgment of the New Jersey Supreme Court affirmed.
…

              JUSTICE STEVENS, with whom JUSTICE MARSHALL joins, and with whom JUSTICE BRENNAN joins as to Part I, concurring in part and dissenting in part.
            
…
II
The search of a young woman’s purse by a school administrator is a serious invasion of her legitimate expectations of privacy. A purse “is a common repository for one’s personal effects and therefore is inevitably associated with the expectation of privacy.” Although such expectations must sometimes yield to the legitimate requirements of government, in assessing the constitutionality of a warrantless search, our decision must be guided by the language of the Fourth Amendment: “The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated….” In order to evaluate the reasonableness of such searches, “it is necessary ‘first to focus upon the governmental interest which allegedly justifies official intrusion upon the constitutionally protected interests of the private citizen,’ for there is ‘no ready test for determining reasonableness other than by balancing the need to search [or seize] against the invasion which the search [or seizure] entails.’”
…
…The majority holds that “a search of a student by a teacher or other school official will be ‘justified at its inception’ when there are reasonable grounds for suspecting that the search will turn up evidence that the student has violated or is violating either the law or the rules of the school.” This standard will permit teachers and school administrators to search students when they suspect that the search will reveal evidence of even the most trivial school regulation or precatory guideline for student behavior. The Court’s standard for deciding whether a search is justified “at its inception” treats all violations of the rules of the school as though they were fungible. For the Court, a search for curlers and sunglasses in order to enforce the school dress code is apparently just as important as a search for evidence of heroin addiction or violent gang activity.
The majority, however, does not contend that school administrators have a compelling need to search students in order to achieve optimum enforcement of minor school regulations. To the contrary, when minor violations are involved, there is every indication that the informal school disciplinary process, with only minimum requirements of due process, can function effectively without the power to search for enough evidence to prove a criminal case. … A standard better attuned to this concern would permit teachers and school administrators to search a student when they have reason to believe that the search will uncover evidence that the student is violating the law or engaging in conduct that is seriously disruptive of school order, or the educational process.
…
III
…
IV
The schoolroom is the first opportunity most citizens have to experience the power of government. Through it passes every citizen and public official, from schoolteachers to policemen and prison guards. The values they learn there, they take with them in life. One of our most cherished ideals is the one contained in the Fourth Amendment: that the government may not intrude on the personal privacy of its citizens without a warrant or compelling circumstance. The Court’s decision today is a curious moral for the Nation’s youth. Although the search of T. L. O.’s purse does not trouble today’s majority, I submit that we are not dealing with “matters relatively trivial to the welfare of the Nation. There are village tyrants as well as village Hampdens, but none who acts under color of law is beyond reach of the Constitution.”
I respectfully dissent.
________________________

              Vernonia School District 47
              J v. Acton
            
515 U.S. 646 (1995)

              JUSTICE SCALIA delivered the opinion of the Court.
            
The Student Athlete Drug Policy adopted by School District 47 J in the town of Vernonia, Oregon, authorizes random urinalysis drug testing of students who participate in the District’s school athletics programs. We granted certiorari to decide whether this violates the Fourth and Fourteenth Amendments to the United States Constitution.
I
A
Petitioner Vernonia School District 47 J (District) operates one high school and three grade schools in the logging community of Vernonia, Oregon. As elsewhere in small-town America, school sports play a prominent role in the town’s life, and student athletes are admired in their schools and in the community.
Drugs had not been a major problem in Vernonia schools. In the mid-to-late 1980’s, however, teachers and administrators observed a sharp increase in drug use. Students began to speak out about their attraction to the drug culture, and to boast that there was nothing the school could do about it. Along with more drugs came more disciplinary problems. Between 1988 and 1989 the number of disciplinary referrals in Vernonia schools rose to more than twice the number reported in the early 1980’s, and several students were suspended. Students became increasingly rude during class; outbursts of profane language became common.
Not only were student athletes included among the drug users but, as the District Court found, athletes were the leaders of the drug culture. This caused the District’s administrators particular concern, since drug use increases the risk of sports-related injury. Expert testimony at the trial confirmed the deleterious effects of drugs on motivation, memory, judgment, reaction, coordination, and performance. The high school football and wrestling coach witnessed a severe sternum injury suffered by a wrestler, and various omissions of safety procedures and misexecutions by football players, all attributable in his belief to the effects of drug use.
Initially, the District responded to the drug problem by offering special classes, speakers, and presentations designed to deter drug use. It even brought in a specially trained dog to detect drugs, but the drug problem persisted. …
At that point, District officials began considering a drug-testing program. They held a parent “input night” to discuss the proposed Student Athlete Drug Policy (Policy), and the parents in attendance gave their unanimous approval. The school board approved the Policy for implementation in the fall of 1989. Its expressed purpose is to prevent student athletes from using drugs, to protect their health and safety, and to provide drug users with assistance programs.
B
The Policy applies to all students participating in interscholastic athletics. Students wishing to play sports must sign a form consenting to the testing and must obtain the written consent of their parents. Athletes are tested at the beginning of the season for their sport. In addition, once each week of the season the names of the athletes are placed in a “pool” from which a student, with the supervision of two adults, blindly draws the names of 10% of the athletes for random testing. Those selected are notified and tested that same day, if possible.
The student to be tested completes a specimen control form which bears an assigned number. Prescription medications that the student is taking must be identified by providing a copy of the prescription or a doctor’s authorization. The student then enters an empty locker room accompanied by an adult monitor of the same sex. Each boy selected produces a sample at a urinal, remaining fully clothed with his back to the monitor, who stands approximately 12 to 15 feet behind the student. Monitors may (though do not always) watch the student while he produces the sample, and they listen for normal sounds of urination. Girls produce samples in an enclosed bathroom stall, so that they can be heard but not observed. After the sample is produced, it is given to the monitor, who checks it for temperature and tampering and then transfers it to a vial.
The samples are sent to an independent laboratory, which routinely tests them for amphetamines, cocaine, and marijuana. Other drugs, such as LSD, may be screened at the request of the District, but the identity of a particular student does not determine which drugs will be tested. The laboratory’s procedures are 99.94% accurate. The District follows strict procedures regarding the chain of custody and access to test results. The laboratory does not know the identity of the students whose samples it tests. It is authorized to mail written test reports only to the superintendent and to provide test results to District personnel by telephone only after the requesting official recites a code confirming his authority. Only the superintendent, principals, vice-principals, and athletic directors have access to test results, and the results are not kept for more than one year.
If a sample tests positive, a second test is administered as soon as possible to confirm the result. If the second test is negative, no further action is taken. If the second test is positive, the athlete’s parents are notified, and the school principal convenes a meeting with the student and his parents, at which the student is given the option of (1) participating for six weeks in an assistance program that includes weekly urinalysis, or (2) suffering suspension from athletics for the remainder of the current season and the next athletic season. The student is then retested prior to the start of the next athletic season for which he or she is eligible. The Policy states that a second offense results in automatic imposition of option (2); a third offense in suspension for the remainder of the current season and the next two athletic seasons.
C
In the fall of 1991, respondent James Acton, then a seventh grader, signed up to play football at one of the District’s grade schools. He was denied participation, however, because he and his parents refused to sign the testing consent forms. The Actons filed suit, seeking declaratory and injunctive relief from enforcement of the Policy on the grounds that it violated the Fourth and Fourteenth Amendments to the United States Constitution … After a bench trial, the District Court entered an order denying the claims on the merits and dismissing the action. The United States Court of Appeals for the Ninth Circuit reversed, holding that the Policy violated … the Fourth and Fourteenth Amendments… We granted certiorari.
II
The Fourth Amendment to the United States Constitution provides that the Federal Government shall not violate “the right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures ….” We have held that the Fourteenth Amendment extends this constitutional guarantee to searches and seizures by state officers, including public school officials. In …, we held that state-compelled collection and testing of urine, such as that required by the Policy, constitutes a “search” subject to the demands of the Fourth Amendment.
As the text of the Fourth Amendment indicates, the ultimate measure of the constitutionality of a governmental search is “reasonableness.”… Where a search is undertaken by law enforcement officials to discover evidence of criminal wrongdoing, this Court has said that reasonableness generally requires the obtaining of a judicial warrant. Warrants cannot be issued, of course, without the showing of probable cause required by the Warrant Clause. But a warrant is not required to establish the reasonableness of all government searches; and when a warrant is not required (and the Warrant Clause therefore not applicable), probable cause is not invariably required either. A search unsupported by probable cause can be constitutional, we have said, “when special needs, beyond the normal need for law enforcement, make the warrant and probable-cause requirement impracticable.”
We have found such “special needs” to exist in the public school context. There, the warrant requirement “would unduly interfere with the maintenance of the swift and informal disciplinary procedures [that are] needed,” and “strict adherence to the requirement that searches be based on probable cause” would undercut “the substantial need of teachers and administrators for freedom to maintain order in the schools.” The school search we approved in T. L. O., while not based on probable cause, was based on individualized suspicion of wrongdoing. As we explicitly acknowledged, however, “‘the Fourth Amendment imposes no irreducible requirement of such suspicion.’” …
III
The first factor to be considered is the nature of the privacy interest upon which the search here at issue intrudes. The Fourth Amendment does not protect all subjective expectations of privacy, but only those that society recognizes as “legitimate.” …
…
Fourth Amendment rights, no less than First and Fourteenth Amendment rights, are different in public schools than elsewhere; the “reasonableness” inquiry cannot disregard the schools’ custodial and tutelary responsibility for children. For their own good and that of their classmates, public school children are routinely required to submit to various physical examinations, and to be vaccinated against various diseases. … Particularly with regard to medical examinations and procedures, therefore, “students within the school environment have a lesser expectation of privacy than members of the population generally.”
Legitimate privacy expectations are even less with regard to student athletes. School sports are not for the bashful. They require “suiting up” before each practice or event, and showering and changing afterwards. Public school locker rooms, the usual sites for these activities, are not notable for the privacy they afford. The locker rooms in Vernonia are typical: No individual dressing rooms are provided; shower heads are lined up along a wall, unseparated by any sort of partition or curtain; not even all the toilet stalls have doors. As the United States Court of Appeals for the Seventh Circuit has noted, there is “an element of ‘communal undress’ inherent in athletic participation.”
There is an additional respect in which school athletes have a reduced expectation of privacy. By choosing to “go out for the team,” they voluntarily subject themselves to a degree of regulation even higher than that imposed on students generally. In Vernonia’s public schools, they must submit to a preseason physical exam (James testified that his included the giving of a urine sample), they must acquire adequate insurance coverage or sign an insurance waiver, maintain a minimum grade point average, and comply with any “rules of conduct, dress, training hours and related matters as may be established for each sport by the head coach and athletic director with the principal’s approval.” … students who voluntarily participate in school athletics have reason to expect intrusions upon normal rights and privileges, including privacy.
IV
… …the degree of intrusion depends upon the manner in which production of the urine sample is monitored. Under the District’s Policy, male students produce samples at a urinal along a wall. They remain fully clothed and are only observed from behind, if at all. Female students produce samples in an enclosed stall, with a female monitor standing outside listening only for sounds of tampering. These conditions are nearly identical to those typically encountered in public restrooms, which men, women, and especially school children use daily. Under such conditions, the privacy interests compromised by the process of obtaining the urine sample are in our view negligible.
The other privacy-invasive aspect of urinalysis is, of course, the information it discloses concerning the state of the subject’s body, and the materials he has ingested. In this regard it is significant that the tests at issue here look only for drugs, and not for whether the student is, for example, epileptic, pregnant, or diabetic. Moreover, the drugs for which the samples are screened are standard, and do not vary according to the identity of the student. And finally, the results of the tests are disclosed only to a limited class of school personnel who have a need to know; and they are not turned over to law enforcement authorities or used for any internal disciplinary function.
…
V
Finally, we turn to consider the nature and immediacy of the governmental concern at issue here, and the efficacy of this means for meeting it. … … the District Court held that because the District’s program also called for drug testing in the absence of individualized suspicion, the District “must demonstrate a ‘compelling need’ for the program.” The Court of Appeals appears to have agreed with this view. It is a mistake, however, to think that the phrase “compelling state interest,” in the Fourth Amendment context, describes a fixed, minimum quantum of governmental concern, so that one can dispose of a case by answering in isolation the question: Is there a compelling state interest here? Rather, the phrase describes an interest that appears important enough to justify the particular search at hand, in light of other factors that show the search to be relatively intrusive upon a genuine expectation of privacy. Whether that relatively high degree of government concern is necessary in this case or not, we think it is met.
That the nature of the concern is important–indeed, perhaps compelling–can hardly be doubted. Deterring drug use by our Nation’s schoolchildren is at least as important as enhancing efficient enforcement of the Nation’s laws against the importation of drugs … And of course the effects of a drug-infested school are visited not just upon the users, but upon the entire student body and faculty, as the educational process is disrupted. In the present case, moreover, the necessity for the State to act is magnified by the fact that this evil is being visited not just upon individuals at large, but upon children for whom it has undertaken a special responsibility of care and direction. Finally, it must not be lost sight of that this program is directed more narrowly to drug use by school athletes, where the risk of immediate physical harm to the drug user or those with whom he is playing his sport is particularly high. Apart from psychological effects, which include impairment of judgment, slow reaction time, and a lessening of the perception of pain, the particular drugs screened by the District’s Policy have been demonstrated to pose substantial physical risks to athletes. …
…
As to the efficacy of this means for addressing the problem: It seems to us self-evident that a drug problem largely fueled by the “role model” effect of athletes’ drug use, and of particular danger to athletes, is effectively addressed by making sure that athletes do not use drugs. Respondents argue that a “less intrusive means to the same end” was available, namely, “drug testing on suspicion of drug use.” We have repeatedly refused to declare that only the “least intrusive” search practicable can be reasonable under the Fourth Amendment. …
VI
Taking into account all the factors we have considered above–the decreased expectation of privacy, the relative unobtrusiveness of the search, and the severity of the need met by the search–we conclude Vernonia’s Policy is reasonable and hence constitutional.
…
…We therefore vacate the judgment, and remand the case to the Court of Appeals for further proceedings consistent with this opinion.
It is so ordered.
JUSTICE GINSBURG, concurring. [omitted]

              JUSTICE O’CONNOR, with whom JUSTICE STEVENS and JUSTICE SOUTER join, dissenting.
            
The population of our Nation’s public schools, grades 7 through 12, numbers around 18 million. By the reasoning of today’s decision, the millions of these students who participate in interscholastic sports, an overwhelming majority of whom have given school officials no reason whatsoever to suspect they use drugs at school, are open to an intrusive bodily search.
In justifying this result, the Court dispenses with a requirement of individualized suspicion on considered policy grounds. …
But whether a blanket search is “better” than a regime based on individualized suspicion is not a debate in which we should engage. In my view, it is not open to judges or government officials to decide on policy grounds which is better and which is worse. For most of our constitutional history, mass, suspicionless searches have been generally considered per se unreasonable within the meaning of the Fourth Amendment. And we have allowed exceptions in recent years only where it has been clear that a suspicion-based regime would be ineffectual. Because that is not the case here, I dissent.
…
I recognize that a suspicion-based scheme, even where reasonably effective in controlling in-school drug use, may not be as effective as a mass, suspicionless testing regime. In one sense, that is obviously true–just as it is obviously true that suspicion-based law enforcement is not as effective as mass, suspicionless enforcement might be. “But there is nothing new in the realization” that Fourth Amendment protections come with a price. Indeed, the price we pay is higher in the criminal context, given that police do not closely observe the entire class of potential search targets (all citizens in the area) and must ordinarily adhere to the rigid requirements of a warrant and probable cause.
…
On this record, then, it seems to me that the far more reasonable choice would have been to focus on the class of students found to have violated published school rules against severe disruption in class and around campus – disruption that had a strong nexus to drug use, as the District established at trial. Such a choice would share two of the virtues of a suspicion-based regime: testing dramatically fewer students, tens as against hundreds, and giving students control, through their behavior, over the likelihood that they would be tested. Moreover, there would be a reduced concern for the accusatory nature of the search, because the Court’s feared “badge of shame” would already exist, due to the antecedent accusation and finding of severe disruption. …
III
… Having reviewed the record here, I cannot avoid the conclusion that the District’s suspicionless policy of testing all student athletes sweeps too broadly, and too imprecisely, to be reasonable under the Fourth Amendment.
Note:
The Supreme Court revisited the issue in Board of Education v. Earls (2002). In that case, an appellate court had rules that, before imposing a suspicionless drug testing program, a school “must demonstrate that there is some identifiable drug abuse problem among a sufficient number of those subject to the testing, such that testing that group of students will actually redress its drug problem.” The Court further held that because the School District failed to demonstrate such a problem existed among Tecumseh students participating in competitive extracurricular activities, the Policy was unconstitutional. The Supreme Court reversed as it balanced the intrusion on the children’s Fourth Amendment rights against the promotion of legitimate governmental interests. It found that students who participate in competitive extracurricular activities voluntarily subject themselves to many of the same intrusions on their privacy as do athletes and that the students affected by the policy have a limited expectation of privacy, that the intrusion was minimal (with results kept confidential and not turned to law enforcement). The Court then considered the nature and immediacy of the government’s concerns and the efficacy of the policy in meeting them. This Court has already articulated in detail the importance of the governmental concern in preventing drug use by schoolchildren, and found that the nationwide drug epidemic makes the war against drugs a pressing concern in every school. Dissenting justices argued that the special needs doctrine did not support the program, which it viewed as not reasonable, it is capricious, even perverse: Petitioners’ policy targets for testing a student population least likely to be at risk from illicit drugs and their damaging effects.
________________________

              Safford Unified School Dist. V. Redding
            
129 S. Ct. 2633 (2009)

              JUSTICE SOUTER delivered the opinion of the Court.
            
The issue here is whether a 13-year-old student’s Fourth Amendment right was violated when she was subjected to a search of her bra and underpants by school officials acting on reasonable suspicion that she had brought forbidden prescription and over-the-counter drugs to school. Because there were no reasons to suspect the drugs presented a danger or were concealed in her underwear, we hold that the search did violate the Constitution, but because there is a reason to question the clarity with which the right was established, the official who ordered the unconstitutional search is entitled to qualified immunity from liability.
I
The events immediately prior to the search in question began in 13-year-old Savana Redding’s math class at Safford Middle School one October day in 2003. The assistant principal of the school, Kerry Wilson, came into the room and asked Savana to go to his office. There, he showed her a day planner, unzipped and open flat on his desk, in which there were several knives, lighters, a permanent marker, and a cigarette. Wilson asked Savana whether the planner was hers; she said it was, but that a few days before she had lent it to her friend, Marissa Glines. Savana stated that none of the items in the planner belonged to her.
Wilson then showed Savana four white prescription-strength ibuprofen 400-mg pills, and one over-the-counter blue naproxen 200-mg pill, all used for pain and inflammation but banned under school rules without advance permission. He asked Savana if she knew anything about the pills. Savana answered that she did not. Wilson then told Savana that he had received a report that she was giving these pills to fellow students; Savana denied it and agreed to let Wilson search her belongings. Helen Romero, an administrative assistant, came into the office, and together with Wilson they searched Savana’s backpack, finding nothing.
At that point, Wilson instructed Romero to take Savana to the school nurse’s office to search her clothes for pills. Romero and the nurse, Peggy Schwallier, asked Savana to remove her jacket, socks, and shoes, leaving her in stretch pants and a T-shirt (both without pockets), which she was then asked to remove. Finally, Savana was told to pull her bra out and to the side and shake it, and to pull out the elastic on her underpants, thus exposing her breasts and pelvic area to some degree. No pills were found.
Savana’s mother filed suit against Safford Unified School District # 1, Wilson, Romero, and Schwallier for conducting a strip search in violation of Savana’s Fourth Amendment rights. The individuals (hereinafter petitioners) moved for summary judgment, raising a defense of qualified immunity. The District Court for the District of Arizona granted the motion on the ground that there was no Fourth Amendment violation, and a panel of the Ninth Circuit affirmed.
A closely divided Circuit sitting en banc, however, reversed. Following the two-step protocol for evaluating claims of qualified immunity, the Ninth Circuit held that the strip search was unjustified under the Fourth Amendment test for searches of children by school officials set out in New Jersey v. T. L. O.. The Circuit then applied the test for qualified immunity, and found that Savana’s right was clearly established at the time of the search: “‘[t]hese notions of personal privacy are “clearly established” in that they inhere in all of us, particularly middle school teenagers, and are inherent in the privacy component of the Fourth Amendment’s proscription against unreasonable searches.’” The upshot was reversal of summary judgment as to Wilson, while affirming the judgments in favor of Schwallier, the school nurse, and Romero, the administrative assistant, since they had not acted as independent decisionmakers.
We granted certiorari and now affirm in part, reverse in part, and remand.
II
The Fourth Amendment “right of the people to be secure in their persons … against unreasonable searches and seizures” generally requires a law enforcement officer to have probable cause for conducting a search. “Probable cause exists where ‘the facts and circumstances within [an officer’s] knowledge and of which [he] had reasonably trustworthy information [are] sufficient in themselves to warrant a man of reasonable caution in the belief that’ an offense has been or is being committed,” and that evidence bearing on that offense will be found in the place to be searched.
In T. L. O., we recognized that the school setting “requires some modification of the level of suspicion of illicit activity needed to justify a search” and held that for searches by school officials “a careful balancing of governmental and private interests suggests that the public interest is best served by a Fourth Amendment standard of reasonableness that stops short of probable cause”. We have thus applied a standard of reasonable suspicion to determine the legality of a school administrator’s search of a student and have held that a school search “will be permissible in its scope when the measures adopted are reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction”.
A number of our cases on probable cause have an implicit bearing on the reliable knowledge element of reasonable suspicion, as we have attempted to flesh out the knowledge component by looking to the degree to which known facts imply prohibited conduct the specificity of the information received and the reliability of its source. At the end of the day, however, we have realized that these factors cannot rigidly control and we have come back to saying that the standards are “fluid concepts that take their substantive content from the particular contexts” in which they are being assessed.
Perhaps the best that can be said generally about the required knowledge component of probable cause for a law enforcement officer’s evidence search is that it raise a “fair probability” of discovering evidence of criminal activity. The lesser standard for school searches could as readily be described as a moderate chance of finding evidence of wrongdoing.
III
A
In this case, the school’s policies strictly prohibit the nonmedical use, possession, or sale of any drug on school grounds, including “‘[a]ny prescription or over-the-counter drug, except those for which permission to use in school has been granted pursuant to Board policy.’” A week before Savana was searched, another student, Jordan Romero (no relation of the school’s administrative assistant), told the principal and Assistant Principal Wilson that “certain students were bringing drugs and weapons on campus,” and that he had been sick after taking some pills that “he got from a classmate.” On the morning of October 8, the same boy handed Wilson a white pill that he said Marissa Glines had given him. He told Wilson that students were planning to take the pills at lunch.
Wilson learned from Peggy Schwallier, the school nurse, that the pill was Ibuprofen 400 mg, available only by prescription. Wilson then called Marissa out of class. Outside the classroom, Marissa’s teacher handed Wilson the day planner, found within Marissa’s reach, containing various contraband items. Wilson escorted Marissa back to his office.
In the presence of Helen Romero, Wilson requested Marissa to turn out her pockets and open her wallet. Marissa produced a blue pill, several white ones, and a razor blade. Wilson asked where the blue pill came from, and Marissa answered, “‘I guess it slipped in when she gave me the IBU 400 s.’” When Wilson asked whom she meant, Marissa replied, “‘Savana Redding.’”. Wilson then enquired about the day planner and its contents; Marissa denied knowing anything about them. Wilson did not ask Marissa any followup questions to determine whether there was any likelihood that Savana presently had pills: neither asking when Marissa received the pills from Savana nor where Savana might be hiding them.
Schwallier did not immediately recognize the blue pill, but information provided through a poison control hotline 2 indicated that the pill was a 200-mg dose of an anti-inflammatory drug, generically called naproxen, available over the counter. At Wilson’s direction, Marissa was then subjected to a search of her bra and underpants by Romero and Schwallier, as Savana was later on. The search revealed no additional pills.
It was at this juncture that Wilson called Savana into his office and showed her the day planner. Their conversation established that Savana and Marissa were on friendly terms: while she denied knowledge of the contraband, Savana admitted that the day planner was hers and that she had lent it to Marissa. Wilson had other reports of their friendship from staff members, who had identified Savana and Marissa as part of an unusually rowdy group at the school’s opening dance in August, during which alcohol and cigarettes were found in the girls’ bathroom. Wilson had reason to connect the girls with this contraband, for Wilson knew that Jordan Romero had told the principal that before the dance, he had been at a party at Savana’s house where alcohol was served. Marissa’s statement that the pills came from Savana was thus sufficiently plausible to warrant suspicion that Savana was involved in pill distribution.
This suspicion of Wilson’s was enough to justify a search of Savana’s backpack and outer clothing. If a student is reasonably suspected of giving out contraband pills, she is reasonably suspected of carrying them on her person and in the carryall that has become an item of student uniform in most places today. If Wilson’s reasonable suspicion of pill distribution were not understood to support searches of outer clothes and backpack, it would not justify any search worth making. And the look into Savana’s bag, in her presence and in the relative privacy of Wilson’s office, was not excessively intrusive, any more than Romero’s subsequent search of her outer clothing.
B
Here it is that the parties part company, with Savana’s claim that extending the search at Wilson’s behest to the point of making her pull out her underwear was constitutionally unreasonable. The exact label for this final step in the intrusion is not important, though strip search is a fair way to speak of it. Romero and Schwallier directed Savana to remove her clothes down to her underwear, and then “pull out” her bra and the elastic band on her underpants. Although Romero and Schwallier stated that they did not see anything when Savana followed their instructions, we would not define strip search and its Fourth Amendment consequences in a way that would guarantee litigation about who was looking and how much was seen. The very fact of Savana’s pulling her underwear away from her body in the presence of the two officials who were able to see her necessarily exposed her breasts and pelvic area to some degree, and both subjective and reasonable societal expectations of personal privacy support the treatment of such a search as categorically distinct, requiring distinct elements of justification on the part of school authorities for going beyond a search of outer clothing and belongings.
Savana’s subjective expectation of privacy against such a search is inherent in her account of it as embarrassing, frightening, and humiliating. The reasonableness of her expectation (required by the Fourth Amendment standard) is indicated by the consistent experiences of other young people similarly searched, whose adolescent vulnerability intensifies the patent intrusiveness of the exposure. The common reaction of these adolescents simply registers the obviously different meaning of a search exposing the body from the experience of nakedness or near undress in other school circumstances. Changing for gym is getting ready for play; exposing for a search is responding to an accusation reserved for suspected wrongdoers and fairly understood as so degrading that a number of communities have decided that strip searches in schools are never reasonable and have banned them no matter what the facts may be.
The indignity of the search does not, of course, outlaw it, but it does implicate the rule of reasonableness as stated in T. L. O., that “the search as actually conducted [be] reasonably related in scope to the circumstances which justified the interference in the first place.” The scope will be permissible, that is, when it is “not excessively intrusive in light of the age and sex of the student and the nature of the infraction.”
Here, the content of the suspicion failed to match the degree of intrusion. Wilson knew beforehand that the pills were prescription-strength ibuprofen and over-the-counter naproxen, common pain relievers equivalent to two Advil, or one Aleve. He must have been aware of the nature and limited threat of the specific drugs he was searching for, and while just about anything can be taken in quantities that will do real harm, Wilson had no reason to suspect that large amounts of the drugs were being passed around, or that individual students were receiving great numbers of pills.
Nor could Wilson have suspected that Savana was hiding common painkillers in her underwear. Petitioners suggest, as a truth universally acknowledged, that “students … hid[e] contraband in or under their clothing,” and cite a smattering of cases of students with contraband in their underwear. But when the categorically extreme intrusiveness of a search down to the body of an adolescent requires some justification in suspected facts, general background possibilities fall short; a reasonable search that extensive calls for suspicion that it will pay off. But nondangerous school contraband does not raise the specter of stashes in intimate places, and there is no evidence in the record of any general practice among Safford Middle School students of hiding that sort of thing in underwear; neither Jordan nor Marissa suggested to Wilson that Savana was doing that, and the preceding search of Marissa that Wilson ordered yielded nothing. Wilson never even determined when Marissa had received the pills from Savana; if it had been a few days before, that would weigh heavily against any reasonable conclusion that Savana presently had the pills on her person, much less in her underwear.
In sum, what was missing from the suspected facts that pointed to Savana was any indication of danger to the students from the power of the drugs or their quantity, and any reason to suppose that Savana was carrying pills in her underwear. We think that the combination of these deficiencies was fatal to finding the search reasonable.
In so holding, we mean to cast no ill reflection on the assistant principal, for the record raises no doubt that his motive throughout was to eliminate drugs from his school and protect students from what Jordan Romero had gone through. Parents are known to overreact to protect their children from danger, and a school official with responsibility for safety may tend to do the same. The difference is that the Fourth Amendment places limits on the official, even with the high degree of deference that courts must pay to the educator’s professional judgment.
We do mean, though, to make it clear that the T. L. O. concern to limit a school search to reasonable scope requires the support of reasonable suspicion of danger or of resort to underwear for hiding evidence of wrongdoing before a search can reasonably make the quantum leap from outer clothes and backpacks to exposure of intimate parts. The meaning of such a search, and the degradation its subject may reasonably feel, place a search that intrusive in a category of its own demanding its own specific suspicions.
IV
A school official searching a student is “entitled to qualified immunity where clearly established law does not show that the search violated the Fourth Amendment.” To be established clearly, however, there is no need that “the very action in question [have] previously been held unlawful.” The unconstitutionality of outrageous conduct obviously will be unconstitutional, this being the reason, as Judge Posner has said, that “[t]he easiest cases don’t even arise.” But even as to action less than an outrage, “officials can still be on notice that their conduct violates established law … in novel factual circumstances.”
T. L. O. directed school officials to limit the intrusiveness of a search, “in light of the age and sex of the student and the nature of the infraction,” and as we have just said at some length, the intrusiveness of the strip search here cannot be seen as justifiably related to the circumstances. But we realize that the lower courts have reached divergent conclusions regarding how the T. L. O. standard applies to such searches.
…
We think these differences of opinion from our own are substantial enough to require immunity for the school officials in this case. We would not suggest that entitlement to qualified immunity is the guaranteed product of disuniform views of the law in the other federal, or state, courts, and the fact that a single judge, or even a group of judges, disagrees about the contours of a right does not automatically render the law unclear if we have been clear. That said, however, the cases viewing school strip searches differently from the way we see them are numerous enough, with well-reasoned majority and dissenting opinions, to counsel doubt that we were sufficiently clear in the prior statement of law. We conclude that qualified immunity is warranted.
V
The strip search of Savana Redding was unreasonable and a violation of the Fourth Amendment, but petitioners Wilson, Romero, and Schwallier are nevertheless protected from liability through qualified immunity. Our conclusions here do not resolve, however, the question of the liability of petitioner Safford Unified School District # 1, a claim the Ninth Circuit did not address. The judgment of the Ninth Circuit is therefore affirmed in part and reversed in part, and this case is remanded for consideration of the Monell claim.
It is so ordered.

              JUSTICE STEVENS, with whom JUSTICE GINSBURG joins, concurring in part and dissenting in part.
            
In New Jersey v. T. L. O., the Court established a two-step inquiry for determining the reasonableness of a school official’s decision to search a student. First, the Court explained, the search must be “‘justified at its inception’” by the presence of “reasonable grounds for suspecting that the search will turn up evidence that the student has violated or is violating either the law or the rules of the school.” Second, the search must be “permissible in its scope,” which is achieved “when the measures adopted are reasonably related to the objectives of the search and not excessively intrusive in light of the age and sex of the student and the nature of the infraction.”.
Nothing the Court decides today alters this basic framework. It simply applies T. L. O. to declare unconstitutional a strip search of a 13-year-old honors student that was based on a groundless suspicion that she might be hiding medicine in her underwear. This is, in essence, a case in which clearly established law meets clearly outrageous conduct. I have long believed that “‘[i]t does not require a constitutional scholar to conclude that a nude search of a 13-year-old child is an invasion of constitutional rights of some magnitude.’” The strip search of Savana Redding in this case was both more intrusive and less justified than the search of the student’s purse in T. L. O. Therefore, while I join Parts I-III of the Court’s opinion, I disagree with its decision to extend qualified immunity to the school official who authorized this unconstitutional search.
…
The Court of Appeals properly rejected the school official’s qualified immunity defense, and I would affirm that court’s judgment in its entirety.

              JUSTICE GINSBURG, concurring in part and dissenting in part.
            
I agree with the Court that Assistant Principal Wilson’s subjection of 13-year-old Savana Redding to a humiliating stripdown search violated the Fourth Amendment. But I also agree with JUSTICE STEVENS that our opinion in New Jersey v. T. L. O., “clearly established” the law governing this case.
…
Here, “the nature of the [supposed] infraction,” the slim basis for suspecting Savana Redding, and her “age and sex,” establish beyond doubt that Assistant Principal Wilson’s order cannot be reconciled with this Court’s opinion in T. L. O. Wilson’s treatment of Redding was abusive and it was not reasonable for him to believe that the law permitted it. I join JUSTICE STEVENS in dissenting from the Court’s acceptance of Wilson’s qualified immunity plea, and would affirm the Court of Appeals’ judgment in all respects.

              JUSTICE THOMAS, concurring in the judgment in part and dissenting in part.
            
I agree with the Court that the judgment against the school officials with respect to qualified immunity should be reversed. Unlike the majority, however, I would hold that the search of Savana Redding did not violate the Fourth Amendment. The majority imposes a vague and amorphous standard on school administrators. It also grants judges sweeping authority to second-guess the measures that these officials take to maintain discipline in their schools and ensure the health and safety of the students in their charge. This deep intrusion into the administration of public schools exemplifies why the Court should return to the common-law doctrine of in loco parentis under which “the judiciary was reluctant to interfere in the routine business of school administration, allowing schools and teachers to set and enforce rules and to maintain order.” But even under the prevailing Fourth Amendment test established by New Jersey v. T. L. O., all petitioners, including the school district, are entitled to judgment as a matter of law in their favor.
I
…
In determining whether the search’s scope was reasonable under the Fourth Amendment, it is therefore irrelevant whether officials suspected Redding of possessing prescription-strength Ibuprofen, nonprescription-strength Naproxen, or some harder street drug. Safford prohibited its possession on school property. Reasonable suspicion that Redding was in possession of drugs in violation of these policies, therefore, justified a search extending to any area where small pills could be concealed. The search did not violate the Fourth Amendment.
II
By declaring the search unreasonable in this case, the majority has ‘“surrender[ed] control of the American public school system to public school students”’ by invalidating school policies that treat all drugs equally and by second-guessing swift disciplinary decisions made by school officials. The Court’s interference in these matters of great concern to teachers, parents, and students illustrates why the most constitutionally sound approach to the question of applying the Fourth Amendment in local public schools would in fact be the complete restoration of the common-law doctrine of in loco parentis.
…
In the end, the task of implementing and amending public school policies is beyond this Court’s function. Parents, teachers, school administrators, local politicians, and state officials are all better suited than judges to determine the appropriate limits on searches conducted by school officials. Preservation of order, discipline, and safety in public schools is simply not the domain of the Constitution. And, common sense is not a judicial monopoly or a Constitutional imperative.
…
________________________

              Goss v. Lopez
            
419 U.S. 565 (1975)

              MR. JUSTICE WHITE delivered the opinion of the Court.
            
This appeal by various administrators of the Columbus, Ohio, Public School System (CPSS) challenges the judgment of a three-judge federal court, declaring that appellees—various high school students in the CPSS—were denied due process of law contrary to the command of the Fourteenth Amendment in that they were temporarily suspended from their high schools without a hearing either prior to suspension or within a reasonable time thereafter, and enjoining the administrators to remove all references to such suspensions from the students’ records.
I
Ohio law, Rev. Code Ann. § 3313.64, provides for free education to all children between the ages of six and 21. Section 3313.66 of the Code empowers the principal of an Ohio public school to suspend a pupil for misconduct for up to 10 days or to expel him. In either case, he must notify the student’s parents within 24 hours and state the reasons for his action. A pupil who is expelled, or his parents, may appeal the decision to the Board of Education and in connection therewith shall be permitted to be heard at the board meeting. The Board may reinstate the pupil following the hearing. No similar procedure is provided in § 3313.66 or any other provision of state law for a suspended student. Aside from a regulation tracking the statute, at the time of the imposition of the suspensions in this case the CPSS itself had not issued any written procedure applicable to suspensions. Nor, so far as the record reflects, had any of the individual high schools involved in this case. Each, however, had formally or informally described the conduct for which suspension could be imposed.
The nine named appellees, each of whom alleged that he or she had been suspended from public high school in Columbus for up to 10 days without a hearing pursuant to § 3313.66, filed an action under 42 U. S. C. § 1983 against the Columbus Board of Education and various administrators of the CPSS. The complaint sought a declaration that § 3313.66 was unconstitutional in that it permitted public school administrators to deprive plaintiffs of their rights to an education without a hearing of any kind, in violation of the procedural due process component of the Fourteenth Amendment. It also sought to enjoin the public school officials from issuing future suspensions pursuant to § 3313.66 and to require them to remove references to the past suspensions from the records of the students in question.
…
Two named plaintiffs, Dwight Lopez and Betty Crome, were students at the Central High School and McGuffey Junior High School, respectively. The former was suspended in connection with a disturbance in the lunchroom which involved some physical damage to school property. Lopez testified that at least 75 other students were suspended from his school on the same day. He also testified below that he was not a party to the destructive conduct but was instead an innocent bystander. Because no one from the school testified with regard to this incident, there is no evidence in the record indicating the official basis for concluding otherwise. Lopez never had a hearing.
…
On the basis of this evidence, the three-judge court declared that plaintiffs were denied due process of law because they were “suspended without hearing prior to suspension or within a reasonable time thereafter,” and that Ohio Rev. Code Ann. § 3313.66 and regulations issued pursuant thereto were unconstitutional in permitting such suspensions. It was ordered that all references to plaintiffs’ suspensions be removed from school files.
Although not imposing upon the Ohio school administrators any particular disciplinary procedures and leaving them “free to adopt regulations providing for fair suspension procedures which are consonant with the educational goals of their schools and reflective of the characteristics of their school and locality,” the District Court declared that there were “minimum requirements of notice and a hearing prior to suspension, except in emergency situations.” In explication, the court stated that relevant case authority would: (1) permit “[immediate] removal of a student whose conduct disrupts the academic atmosphere of the school, endangers fellow students, teachers or school officials, or damages property”; (2) require notice of suspension proceedings to be sent to the student’s parents within 24 hours of the decision to conduct them; and (3) require a hearing to be held, with the student present, within 72 hours of his removal. Finally, the court stated that, with respect to the nature of the hearing, the relevant cases required that statements in support of the charge be produced, that the student and others be permitted to make statements in defense or mitigation, and that the school need not permit attendance by counsel.
The defendant school administrators have appealed the three-judge court’s decision. Because the order below granted plaintiffs’ request for an injunction—ordering defendants to expunge their records—this Court has jurisdiction of the appeal pursuant to 28 U. S. C. § 1253. We affirm.
II
At the outset, appellants contend that because there is no constitutional right to an education at public expense, the Due Process Clause does not protect against expulsions from the public school system. This position misconceives the nature of the issue and is refuted by prior decisions. The Fourteenth Amendment forbids the State to deprive any person of life, liberty, or property without due process of law. Protected interests in property are normally “not created by the Constitution. Rather, they are created and their dimensions are defined” by an independent source such as state statutes or rules entitling the citizen to certain benefits.
Accordingly, a state employee who under state law, or rules promulgated by state officials, has a legitimate claim of entitlement to continued employment absent sufficient cause for discharge may demand the procedural protections of due process. …
…
Although Ohio may not be constitutionally obligated to establish and maintain a public school system, it has nevertheless done so and has required its children to attend. Those young people do not “shed their constitutional rights” at the schoolhouse door. “The Fourteenth Amendment, as now applied to the States, protects the citizen against the State itself and all of its creatures—Boards of Education not excepted.” The authority possessed by the State to prescribe and enforce standards of conduct in its schools although concededly very broad, must be exercised consistently with constitutional safeguards. Among other things, the State is constrained to recognize a student’s legitimate entitlement to a public education as a property interest which is protected by the Due Process Clause and which may not be taken away for misconduct without adherence to the minimum procedures required by that Clause.
The Due Process Clause also forbids arbitrary deprivations of liberty. “Where a person’s good name, reputation, honor, or integrity is at stake because of what the government is doing to him,” the minimal requirements of the Clause must be satisfied. School authorities here suspended appellees from school for periods of up to 10 days based on charges of misconduct. If sustained and recorded, those charges could seriously damage the students’ standing with their fellow pupils and their teachers as well as interfere with later opportunities for higher education and employment. It is apparent that the claimed right of the State to determine unilaterally and without process whether that misconduct has occurred immediately collides with the requirements of the Constitution.
Appellants proceed to argue that even if there is a right to a public education protected by the Due Process Clause generally, the Clause comes into play only when the State subjects a student to a “severe detriment or grievous loss.” The loss of 10 days, it is said, is neither severe nor grievous and the Due Process Clause is therefore of no relevance. Appellants’ argument is again refuted by our prior decisions; for in determining “whether due process requirements apply in the first place, we must look not to the ‘weight’ but to the nature of the interest at stake.” Appellees were excluded from school only temporarily, it is true, but the length and consequent severity of a deprivation, while another factor to weigh in determining the appropriate form of hearing, “is not decisive of the basic right” to a hearing of some kind. The Court’s view has been that as long as a property deprivation is not de minimis, its gravity is irrelevant to the question whether account must be taken of the Due Process Clause. A 10-day suspension from school is not de minimis in our view and may not be imposed in complete disregard of the Due Process Clause.
…
III
“Once it is determined that due process applies, the question remains what process is due.” …
There are certain bench marks to guide us, however. … “[many] controversies have raged about the cryptic and abstract words of the Due Process Clause but there can be no doubt that at a minimum they require that deprivation of life, liberty or property by adjudication be preceded by notice and opportunity for hearing appropriate to the nature of the case.” “The fundamental requisite of due process of law is the opportunity to be heard,” a right that “has little reality or worth unless one is informed that the matter is pending and can choose for himself whether to … contest.” At the very minimum, therefore, students facing suspension and the consequent interference with a protected property interest must be given some kind of notice and afforded some kind of hearing. “Parties whose rights are to be affected are entitled to be heard; and in order that they may enjoy that right they must first be notified.”
It also appears from our cases that the timing and content of the notice and the nature of the hearing will depend on appropriate accommodation of the competing interests involved. The student’s interest is to avoid unfair or mistaken exclusion from the educational process, with all of its unfortunate consequences. …
…
There need be no delay between the time “notice” is given and the time of the hearing. In the great majority of cases the disciplinarian may informally discuss the alleged misconduct with the student minutes after it has occurred. We hold only that, in being given an opportunity to explain his version of the facts at this discussion, the student first be told what he is accused of doing and what the basis of the accusation is. …
In holding as we do, we do not believe that we have imposed procedures on school disciplinarians which are inappropriate in a classroom setting. Instead we have imposed requirements which are, if anything, less than a fair-minded school principal would impose upon himself in order to avoid unfair suspensions. …
… requiring effective notice and informal hearing permitting the student to give his version of the events will provide a meaningful hedge against erroneous action. At least the disciplinarian will be alerted to the existence of disputes about facts and arguments about cause and effect. He may then determine himself to summon the accuser, permit cross-examination, and allow the student to present his own witnesses. In more difficult cases, he may permit counsel. In any event, his discretion will be more informed and we think the risk of error substantially reduced.
…
IV
The District Court found each of the suspensions involved here to have occurred without a hearing, either before or after the suspension, and that each suspension was therefore invalid and the statute unconstitutional insofar as it permits such suspensions without notice or hearing. Accordingly, the judgment is
Affirmed.

              MR. JUSTICE POWELL, with whom THE CHIEF JUSTICE, MR. JUSTICE BLACKMUN, and MR. JUSTICE REHNQUIST join, dissenting.
            
The Court today invalidates an Ohio statute that permits student suspensions from school without a hearing “for not more than ten days.” The decision unnecessarily opens avenues for judicial intervention in the operation of our public schools that may affect adversely the quality of education. The Court holds for the first time that the federal courts, rather than educational officials and state legislatures, have the authority to determine the rules applicable to routine classroom discipline of children and teenagers in the public schools. It justifies this unprecedented intrusion into the process of elementary and secondary education by identifying a new constitutional right: the right of a student not to be suspended for as much as a single day without notice and a due process hearing either before or promptly following the suspension.
The Court’s decision rests on the premise that, under Ohio law, education is a property interest protected by the Fourteenth Amendment’s Due Process Clause and therefore that any suspension requires notice and a hearing. In my view, a student’s interest in education is not infringed by a suspension within the limited period prescribed by Ohio law. Moreover, to the extent that there may be some arguable infringement, it is too speculative, transitory, and insubstantial to justify  imposition of a constitutional rule.
…
IV
Not so long ago, state deprivations of the most significant forms of state largesse were not thought to require due process protection on the ground that the deprivation resulted only in the loss of a state-provided “benefit.” In recent years the Court, wisely in my view, has rejected the “wooden distinction between ‘rights’ and ‘privileges,’” and looked instead to the significance of the state-created or state-enforced right and to the substantiality of the alleged deprivation. Today’s opinion appears to abandon this reasonable approach by holding in effect that government infringement of any interest to which a person is entitled, no matter what the interest or how inconsequential the infringement, requires constitutional protection. As it is difficult to think of any less consequential infringement than suspension of a junior high school student for a single day, it is equally difficult to perceive any principled limit to the new reach of procedural due process.
________________________

              Ingraham v. Wright
            
430 U.S. 651 (1977)

              MR. JUSTICE POWELL delivered the opinion of the Court.
            
This case presents questions concerning the use of corporal punishment in public schools: First, whether the paddling of students as a means of maintaining school discipline constitutes cruel and unusual punishment in violation of the Eighth Amendment; and, second, to the extent that paddling is constitutionally permissible, whether the Due Process Clause of the Fourteenth Amendment requires prior notice and an opportunity to be heard.
I
Petitioners James Ingraham and Roosevelt Andrews filed the complaint in this case on January 7, 1971, in the United States District Court for the Southern District of Florida. [As Ingraham and Andrews were minors, the complaint was filed in the names of Eloise Ingraham, James’ mother, and Willie Everett, Roosevelt’s father.] At the time both were enrolled in the Charles R. Drew Junior High School in Dade County, Fla., Ingraham in the eighth grade and Andrews in the ninth. The complaint contained three counts, each alleging a separate cause of action for deprivation of constitutional rights. Counts one and two were individual actions for damages by Ingraham and Andrews based on paddling incidents that allegedly occurred in October 1970 at Drew Junior High School. Count three was a class action for declaratory and injunctive relief filed on behalf of all students in the Dade County schools. Named as defendants in all counts were respondents Willie J. Wright (principal at Drew Junior High School), Lemmie Deliford (an assistant principal), Solomon Barnes (an assistant to the principal), and Edward L. Whigham (superintendent of the Dade County School System).
Petitioners presented their evidence at a week-long trial before the District Court. At the close of petitioners’ case, respondents moved for dismissal of count three “on the ground that upon the facts and the law the plaintiff has shown no right to relief” and for a ruling that the evidence would be insufficient to go to a jury on counts one and two. The District Court granted the motion as to all three counts, and dismissed the complaint without hearing evidence on behalf of the school authorities.
Petitioners’ evidence may be summarized briefly. In the 1970–1971 school year many of the 237 schools in Dade County used corporal punishment as a means of maintaining discipline pursuant to Florida legislation and a local School Board regulation. The statute then in effect authorized limited corporal punishment by negative inference, proscribing punishment which was “degrading or unduly severe” or which was inflicted without prior consultation with the principal or the teacher in charge of the school. The regulation, Dade County School Board Policy contained explicit directions and limitations. The authorized punishment consisted of paddling the recalcitrant student on the buttocks with a flat wooden paddle measuring less than two feet long, three to four inches wide, and about one-half inch thick. The normal punishment was limited to one to five “licks” or blows with the paddle and resulted in no apparent physical injury to the student. School authorities viewed corporal punishment as a less drastic means of discipline than suspension or expulsion. Contrary to the procedural requirements of the statute and regulation, teachers often paddled students on their own authority without first consulting the principal.
Petitioners focused on Drew Junior High School, the school in which both Ingraham and Andrews were enrolled in the fall of 1970. In an apparent reference to Drew, the District Court found that “[t]he instances of punishment which could be characterized as severe, accepting the students’ testimony as credible, took place in one junior high school.” The evidence, consisting mainly of the testimony of 16 students, suggests that the regime at Drew was exceptionally harsh. The testimony of Ingraham and Andrews, in support of their individual claims for damages, is illustrative. Because he was slow to respond to his teacher’s instructions, Ingraham was subjected to more than 20 licks with a paddle while being held over a table in the principal’s office. The paddling was so severe that he suffered a hematoma requiring medical attention and keeping him out of school for several days. Andrews was paddled several times for minor infractions. On two occasions he was struck on his arms, once depriving him of the full use of his arm for a week.
The District Court … found no constitutional basis for relief. With respect to count three, the class action, the court concluded that the punishment authorized and practiced generally in the county schools violated no constitutional right. With respect to counts one and two, the individual damages actions, the court concluded that while corporal punishment could in some cases violate the Eighth Amendment, in this case a jury could not lawfully find “the elements of severity, arbitrary infliction, unacceptability in terms of contemporary standards, or gross disproportion which are necessary to bring ‘punishment’ to the constitutional level of ‘cruel and unusual punishment.’”
… the Court of Appeals … affirmed the judgment of the District Court. The full court held that the Due Process Clause did not require notice or an opportunity to be heard…
The court also rejected the petitioners’ substantive contentions. The Eighth Amendment, in the court’s view, was simply inapplicable to corporal punishment in public schools. …
We granted certiorari, limited to the questions of cruel and unusual punishment and procedural due process.
II
…
III
The Eighth Amendment provides: “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.” Bail, fines, and punishment traditionally have been associated with the criminal process, and by subjecting the three to parallel limitations the text of the Amendment suggests an intention to limit the power of those entrusted with the criminal-law function of government. An examination of the history of the Amendment and the decisions of this Court construing the proscription against cruel and unusual punishment confirms that it was designed to protect those convicted of crimes. We adhere to this longstanding limitation and hold that the Eighth Amendment does not apply to the paddling of children as a means of maintaining discipline in public schools.
A
…
B
In light of this history, it is not surprising to find that every decision of this Court considering whether a punishment is “cruel and unusual” within the meaning of the Eighth and Fourteenth Amendments has dealt with a criminal punishment.
These decisions recognize that the Cruel and Unusual Punishments Clause circumscribes the criminal process in three ways: First, it limits the kinds of punishment that can be imposed on those convicted of crimes; second, it proscribes punishment grossly disproportionate to the severity of the crime; and third, it imposes substantive limits on what can be made criminal and punished as such. We have recognized the last limitation as one to be applied sparingly. “The primary purpose of [the Cruel and Unusual Punishments Clause] has always been considered, and properly so, to be directed at the method or kind of punishment imposed for the violation of criminal statutes….”
…
C
Petitioners acknowledge that the original design of the Cruel and Unusual Punishments Clause was to limit criminal punishments, but urge nonetheless that the prohibition should be extended to ban the paddling of schoolchildren. … It would be anomalous, they say, if schoolchildren could be beaten without constitutional redress, while hardened criminals suffering the same beatings at the hands of their jailers might have a valid claim under the Eighth Amendment. Whatever force this logic may have in other settings, we find it an inadequate basis for wrenching the Eighth Amendment from its historical context and extending it to traditional disciplinary practices in the public schools.
The prisoner and the schoolchild stand in wholly different circumstances, separated by the harsh facts of criminal conviction and incarceration. The prisoner’s conviction entitles the State to classify him as a “criminal,” and his incarceration deprives him of the freedom “to be with family and friends and to form the other enduring attachments of normal life.” Prison brutality, as the Court of Appeals observed in this case, is “part of the total punishment to which the individual is being subjected for his crime and, as such, is a proper subject for Eighth Amendment scrutiny.” Even so, the protection afforded by the Eighth Amendment is limited. After incarceration, only the “‘unnecessary and wanton infliction of pain’” constitutes cruel and unusual punishment forbidden by the Eighth Amendment.
The schoolchild has little need for the protection of the Eighth Amendment. Though attendance may not always be voluntary, the public school remains an open institution. Except perhaps when very young, the child is not physically restrained from leaving school during school hours; and at the end of the school day, the child is invariably free to return home. Even while at school, the child brings with him the support of family and friends and is rarely apart from teachers and other pupils who may witness and protest any instances of mistreatment.
The openness of the public school and its supervision by the community afford significant safeguards against the kinds of abuses from which the Eighth Amendment protects the prisoner. In virtually every community where corporal punishment is permitted in the schools, these safeguards are reinforced by the legal constraints of the common law. Public school teachers and administrators are privileged at common law to inflict only such corporal punishment as is reasonably necessary for the proper education and discipline of the child; any punishment going beyond the privilege may result in both civil and criminal liability. As long as the schools are open to public scrutiny, there is no reason to believe that the common-law constraints will not effectively remedy and deter excesses such as those alleged in this case.
We conclude that when public school teachers or administrators impose disciplinary corporal punishment, the Eighth Amendment is inapplicable. The pertinent constitutional question is whether the imposition is consonant with the requirements of due process.
IV
The Fourteenth Amendment prohibits any state deprivation of life, liberty, or property without due process of law. Application of this prohibition requires the familiar two-stage analysis: We must first ask whether the asserted individual interests are encompassed within the Fourteenth Amendment’s protection of “life, liberty or property”; if protected interests are implicated, we then must decide what procedures constitute “due process of law.” Following that analysis here, we find that corporal punishment in public schools implicates a constitutionally protected liberty interest, but we hold that the traditional common-law remedies are fully adequate to afford due process.
A
…
While the contours of this historic liberty interest in the context of our federal system of government have not been defined precisely, they always have been thought to encompass freedom from bodily restraint and punishment. It is fundamental that the state cannot hold and physically punish an individual except in accordance with due process of law.
…
B
“[The] question remains what process is due.” Were it not for the common-law privilege permitting teachers to inflict reasonable corporal punishment on children in their care, and the availability of the traditional remedies for abuse, the case for requiring advance procedural safeguards would be strong indeed. But here we deal with a punishment—paddling—within that tradition, and the question is whether the common-law remedies are adequate to afford due process.
…
Whether in this case the common-law remedies for excessive corporal punishment constitute due process of law must turn on an analysis of the competing interests at stake… The analysis requires consideration of three distinct factors: “First, the private interest that will be affected…; second, the risk of an erroneous deprivation of such interest… and the probable value, if any, of additional or substitute procedural safeguards; and finally, the [state] interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.”
1
Because it is rooted in history, the child’s liberty interest in avoiding corporal punishment while in the care of public school authorities is subject to historical limitations. Under the common law, an invasion of personal security gave rise to a right to recover damages in a subsequent judicial proceeding. But the right of recovery was qualified by the concept of justification. Thus, there could be no recovery against a teacher who gave only “moderate correction” to a child. To the extent that the force used was reasonable in light of its purpose, it was not wrongful, but rather “justifiable or lawful.”
…
This is not to say that the child’s interest in procedural safeguards is insubstantial. The school disciplinary process is not “a totally accurate, unerring process, never mistaken and never unfair….” In any deliberate infliction of corporal punishment on a child who is restrained for that purpose, there is some risk that the intrusion on the child’s liberty will be unjustified and therefore unlawful. In these circumstances the child has a strong interest in procedural safeguards that minimize the risk of wrongful punishment and provide for the resolution of disputed questions of justification.
We turn now to a consideration of the safeguards that are available under applicable Florida law.
2
Florida has continued to recognize, and indeed has strengthened by statute, the common-law right of a child not to be subjected to excessive corporal punishment in school. Under Florida law the teacher and principal of the school decide in the first instance whether corporal punishment is reasonably necessary under the circumstances in order to discipline a child who has misbehaved. But they must exercise prudence and restraint. For Florida has preserved the traditional judicial proceedings for determining whether the punishment was justified. If the punishment inflicted is later found to have been excessive—not reasonably believed at the time to be necessary for the child’s discipline or training—the school authorities inflicting it may be held liable in damages to the child and, if malice is shown, they may be subject to criminal.
Although students have testified in this case to specific instances of abuse, there is every reason to believe that such mistreatment is an aberration. The uncontradicted evidence suggests that corporal punishment in the Dade County schools was, “[w]ith the exception of a few cases,… unremarkable in physical severity.” Moreover, because paddlings are usually inflicted in response to conduct directly observed by teachers in their presence, the risk that a child will be paddled without cause is typically insignificant. In the ordinary case, a disciplinary paddling neither threatens seriously to violate any substantive rights nor condemns the child “to suffer grievous loss of any kind.”
In those cases where severe punishment is contemplated, the available civil and criminal sanctions for abuse—considered in light of the openness of the school environment—afford significant protection against unjustified corporal punishment. Teachers and school authorities are unlikely to inflict corporal punishment unnecessarily or excessively when a possible consequence of doing so is the institution of civil or criminal proceedings against them.
…
3
But even if the need for advance procedural safeguards were clear, the question would remain whether the incremental benefit could justify the cost. Acceptance of petitioners’ claims would work a transformation in the law governing corporal punishment in Florida and most other States. Given the impracticability of formulating a rule of procedural due process that varies with the severity of the particular imposition, the prior hearing petitioners seek would have to precede any paddling, however moderate or trivial.
Such a universal constitutional requirement would significantly burden the use of corporal punishment as a disciplinary measure. Hearings—even informal hearings—require time, personnel, and a diversion of attention from normal school pursuits. School authorities may well choose to abandon corporal punishment rather than incur the burdens of complying with the procedural requirements. Teachers, properly concerned with maintaining authority in the classroom, may well prefer to rely on other disciplinary measures—which they may view as less effective—rather than confront the possible disruption that prior notice and a hearing may entail. Paradoxically, such an alteration of disciplinary policy is most likely to occur in the ordinary case where the contemplated punishment is well within the common-law privilege.
Elimination or curtailment of corporal punishment would be welcomed by many as a societal advance. But when such a policy choice may result from this Court’s determination of an asserted right to due process, rather than from the normal processes of community debate and legislative action, the societal costs cannot be dismissed as insubstantial. …
… We conclude that the Due Process Clause does not require notice and a hearing prior to the imposition of corporal punishment in the public schools…
V
Petitioners cannot prevail on either of the theories before us in this case. The Eighth Amendment’s prohibition against cruel and unusual punishment is inapplicable to school paddlings, and the Fourteenth Amendment’s requirement of procedural due process is satisfied by Florida’s preservation of common-law constraints and remedies. We therefore agree with the Court of Appeals that petitioners’ evidence affords no basis for injunctive relief, and that petitioners cannot recover damages on the basis of any Eighth Amendment or procedural due process violation.
Affirmed.

              MR. JUSTICE WHITE, with whom MR. JUSTICE BRENNAN, MR. JUSTICE MARSHALL, and MR. JUSTICE STEVENS join, dissenting.
            
Today the Court holds that corporal punishment in public schools, no matter how severe, can never be the subject of the protections afforded by the Eighth Amendment. It also holds that students in the public school systems are not constitutionally entitled to a hearing of any sort before beatings can be inflicted on them. Because I believe that these holdings are inconsistent with the prior decisions of this Court and are contrary to a reasoned analysis of the constitutional provisions involved, I respectfully dissent.
I
A
The Eighth Amendment places a flat prohibition against the infliction of “cruel and unusual punishments.” This reflects a societal judgment that there are some punishments that are so barbaric and inhumane that we will not permit them to be imposed on anyone, no matter how opprobrious the offense. If there are some punishments that are so barbaric that they may not be imposed for the commission of crimes, designated by our social system as the most thoroughly reprehensible acts an individual can commit, then, a fortiori, similar punishments may not be imposed on persons for less culpable acts, such as breaches of school discipline. …
…
No one can deny that spanking of schoolchildren is “punishment” under any reasonable reading of the word, for the similarities between spanking in public schools and other forms of punishment are too obvious to ignore. Like other forms of punishment, spanking of schoolchildren involves an institutionalized response to the violation of some official rule or regulation proscribing certain conduct and is imposed for the purpose of rehabilitating the offender, deterring the offender and others like him from committing the violation in the future, and inflicting some measure of social retribution for the harm that has been done.
B
We are fortunate that in our society punishments that are severe enough to raise a doubt as to their constitutional validity are ordinarily not imposed without first affording the accused the full panoply of procedural safeguards provided by the criminal process. The effect has been that “every decision of this Court considering whether a punishment is ‘cruel and unusual’ within the meaning of the Eighth and Fourteenth Amendments has dealt with a criminal punishment.” The Court would have us believe from this fact that there is a recognized distinction between criminal and noncriminal punishment for purposes of the Eighth Amendment. This is plainly wrong. “[E]ven a clear legislative classification of a statute as ‘non-penal’ would not alter the fundamental nature of a plainly penal statute.” The relevant inquiry is not whether the offense for which a punishment is inflicted has been labeled as criminal, but whether the purpose of the deprivation is among those ordinarily associated with punishment, such as retribution, rehabilitation, or deterrence.
If this purposive approach were followed in the present case, it would be clear that spanking in the Florida public schools is punishment within the meaning of the Eighth Amendment. …
Thus, the record in this case reveals that one student at Drew Junior High School received 50 licks with a paddle for allegedly making an obscene telephone call. The majority holds that the Eighth Amendment does not prohibit such punishment since it was only inflicted for a breach of school discipline. However, that same conduct is punishable as a misdemeanor under Florida law and there can be little doubt that if that same “punishment” had been inflicted by an officer of the state courts for violation of § 365.16, it would have had to satisfy the requirements of the Eighth Amendment.
C
…
The essence of the majority’s argument is that schoolchildren do not need Eighth Amendment protection because corporal punishment is less subject to abuse in the public schools than it is in the prison system. However, it cannot be reasonably suggested that just because cruel and unusual punishments may occur less frequently under public scrutiny, they will not occur at all. The mere fact that a public flogging or a public execution would be available for all to see would not render the punishment constitutional if it were otherwise impermissible. …
Nor is it an adequate answer that schoolchildren may have other state and constitutional remedies available to them. Even assuming that the remedies available to public school students are adequate under Florida law, the availability of state remedies has never been determinative of the coverage or of the protections afforded by the Eighth Amendment. The reason is obvious. The fact that a person may have a state-law cause of action against a public official who tortures him with a thumbscrew for the commission of an antisocial act has nothing to do with the fact that such official conduct is cruel and unusual punishment prohibited by the Eighth Amendment. …
D
…
II
The majority concedes that corporal punishment in the public schools implicates an interest protected by the Due Process Clause—the liberty interest of the student to be free from “bodily restraint and punishment” involving “appreciable physical pain” inflicted by persons acting under color of state law. The question remaining, as the majority recognizes, is what process is due.
…
The Court now holds that these “rudimentary precautions against unfair or mistaken findings of misconduct” are not required if the student is punished with “appreciable physical pain” rather than with a suspension, even though both punishments deprive the student of a constitutionally protected interest. Although the respondent school authorities provide absolutely no process to the student before the punishment is finally inflicted, the majority concludes that the student is nonetheless given due process because he can later sue the teacher and recover damages if the punishment was “excessive.”
This tort action is utterly inadequate to protect against erroneous infliction of punishment for two reasons. First, under Florida law, a student punished for an act he did not commit cannot recover damages from a teacher “proceeding in utmost good faith… on the reports and advice of others;” the student has no remedy at all for punishment imposed on the basis of mistaken facts, at least as long as the punishment was reasonable from the point of view of the disciplinarian, uninformed by any prior hearing. …
Second, and more important, even if the student could sue for good-faith error in the infliction of punishment, the lawsuit occurs after the punishment has been finally imposed. The infliction of physical pain is final and irreparable; it cannot be undone in a subsequent proceeding. There is every reason to require, as the Court did in Goss, a few minutes of “informal give-and-take between student and disciplinarian” as a “meaningful hedge” against the erroneous infliction of irreparable injury.
…
The majority emphasizes, as did the dissenters in Goss, that even the “rudimentary precautions” required by that decision would impose some burden on the school disciplinary process. But those costs are no greater if the student is paddled rather than suspended; the risk of error in the punishment is no smaller; and the fear of “a significant intrusion” into the disciplinary process is just as exaggerated. The disciplinarian need only take a few minutes to give the student “notice of the charges against him and, if he denies them, an explanation of the evidence the authorities have and an opportunity to present his side of the story.” In this context the Constitution requires, “if anything, less than a fair-minded school principal would impose upon himself” in order to avoid injustice.
I would reverse the judgment below.

              MR. JUSTICE STEVENS, dissenting.
            
…
The constitutional prohibition of state deprivations of life, liberty, or property without due process of law does not, by its express language, require that a hearing be provided before any deprivation may occur. To be sure, the timing of the process may be a critical element in determining its adequacy—that is, in deciding what process is due in a particular context. Generally, adequate notice and a fair opportunity to be heard in advance of any deprivation of a constitutionally protected interest are essential. The Court has recognized, however, that the wording of the command that there shall be no deprivation “without” due process of law is consistent with the conclusion that a postdeprivation remedy is sometimes constitutionally sufficient.
When only an invasion of a property interest is involved, there is a greater likelihood that a damages award will make a person completely whole than when an invasion of the individual’s interest in freedom from bodily restraint and punishment has occurred. In the property context, therefore, frequently a postdeprivation state remedy may be all the process that the Fourteenth Amendment requires. …
________________________

              Morse v. Frederick
            
127 S. Ct. 2618 (2007)

              CHIEF JUSTICE ROBERTS delivered the opinion of the Court.
            
At a school-sanctioned and school-supervised event, a high school principal saw some of her students unfurl a large banner conveying a message she reasonably regarded as promoting illegal drug use. Consistent with established school policy prohibiting such messages at school events, the principal directed the students to take down the banner. One student—among those who had brought the banner to the event—refused to do so. The principal confiscated the banner and later suspended the student. The Ninth Circuit held that the principal’s actions violated the First Amendment, and that the student could sue the principal for damages.
Our cases make clear that students do not “shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.” At the same time, we have held that “the constitutional rights of students in public school are not automatically coextensive with the rights of adults in other settings,” and that the rights of students “must be ‘applied in light of the special characteristics of the school environment.’” Consistent with these principles, we hold that schools may take steps to safeguard those entrusted to their care from speech that can reasonably be regarded as encouraging illegal drug use. We conclude that the school officials in this case did not violate the First Amendment by confiscating the pro-drug banner and suspending the student responsible for it.
I
On January 24, 2002, the Olympic Torch Relay passed through Juneau, Alaska, on its way to the winter games in Salt Lake City, Utah. The torchbearers were to proceed along a street in front of Juneau-Douglas High School (JDHS) while school was in session. Petitioner Deborah Morse, the school principal, decided to permit staff and students to participate in the Torch Relay as an approved social event or class trip. Students were allowed to leave class to observe the relay from either side of the street. Teachers and administrative officials monitored the students’ actions.
Respondent Joseph Frederick, a JDHS senior, was late to school that day. When he arrived, he joined his friends (all but one of whom were JDHS students) across the street from the school to watch the event. Not all the students waited patiently. Some became rambunctious, throwing plastic cola bottles and snowballs and scuffling with their classmates. As the torchbearers and camera crews passed by, Frederick and his friends unfurled a 14-foot banner bearing the phrase: “BONG HiTS 4 JESUS.” The large banner was easily readable by the students on the other side of the street.
Principal Morse immediately crossed the street and demanded that the banner be taken down. Everyone but Frederick complied. Morse confiscated the banner and told Frederick to report to her office, where she suspended him for 10 days. Morse later explained that she told Frederick to take the banner down because she thought it encouraged illegal drug use, in violation of established school policy. Juneau School Board Policy No. 5520 states: “The Board specifically prohibits any assembly or public expression that … advocates the use of substances that are illegal to minors ….” In addition, Juneau School Board Policy No. 5850 subjects “pupils who participate in approved social events and class trips” to the same student conduct rules that apply during the regular school program.
Frederick administratively appealed his suspension, but the Juneau School District Superintendent upheld it, limiting it to time served (8 days). In a memorandum setting forth his reasons, the superintendent determined that Frederick had displayed his banner “in the midst of his fellow students, during school hours, at a school-sanctioned activity.” He further explained that Frederick “was not disciplined because the principal of the school ‘disagreed’ with his message, but because his speech appeared to advocate the use of illegal drugs.”
The superintendent continued:The common-sense understanding of the phrase ‘bong hits’ is that it is a reference to a means of smoking marijuana. Given [Frederick’s] inability or unwillingness to express any other credible meaning for the phrase, I can only agree with the principal and countless others who saw the banner as advocating the use of illegal drugs. [Frederick’s] speech was not political. He was not advocating the legalization of marijuana or promoting a religious belief. He was displaying a fairly silly message promoting illegal drug usage in the midst of a school activity, for the benefit of television cameras covering the Torch Relay. [Frederick’s] speech was potentially disruptive to the event and clearly disruptive of and inconsistent with the school’s educational mission to educate students about the dangers of illegal drugs and to discourage their use.


Relying on our decision in Fraser, the superintendent concluded that the principal’s actions were permissible because Frederick’s banner was “speech or action that intrudes upon the work of the schools.” The Juneau School District Board of Education upheld the suspension.



Frederick then filed suit under 42 U.S.C. § 1983, alleging that the school board and Morse had violated his First Amendment rights. He sought declaratory and injunctive relief, unspecified compensatory damages, punitive damages, and attorney’s fees. The District Court granted summary judgment for the school board and Morse, ruling that they were entitled to qualified immunity and that they had not infringed Frederick’s First Amendment rights. The court found that Morse reasonably interpreted the banner as promoting illegal drug use—a message that “directly contravened the Board’s policies relating to drug abuse prevention.” Under the circumstances, the court held that “Morse had the authority, if not the obligation, to stop such messages at a school-sanctioned activity.”
The Ninth Circuit reversed. Deciding that Frederick acted during a “school-authorized activity,” and “proceeding on the basis that the banner expressed a positive sentiment about marijuana use,” the court nonetheless found a violation of Frederick’s First Amendment rights because the school punished Frederick without demonstrating that his speech gave rise to a “risk of substantial disruption.” The court further concluded that Frederick’s right to display his banner was so “clearly established” that a reasonable principal in Morse’s position would have understood that her actions were unconstitutional, and that Morse was therefore not entitled to qualified immunity.
We granted certiorari on two questions: whether Frederick had a First Amendment right to wield his banner, and, if so, whether that right was so clearly established that the principal may be held liable for damages. We resolve the first question against Frederick, and therefore have no occasion to reach the second.
II
At the outset, we reject Frederick’s argument that this is not a school speech case—as has every other authority to address the question. The event occurred during normal school hours. It was sanctioned by Principal Morse “as an approved social event or class trip,” and the school district’s rules expressly provide that pupils in “approved social events and class trips are subject to district rules for student conduct.” Teachers and administrators were interspersed among the students and charged with supervising them. The high school band and cheerleaders performed. Frederick, standing among other JDHS students across the street from the school, directed his banner toward the school, making it plainly visible to most students. Under these circumstances, we agree with the superintendent that Frederick cannot “stand in the midst of his fellow students, during school hours, at a school-sanctioned activity and claim he is not at school.” …
III
The message on Frederick’s banner is cryptic. It is no doubt offensive to some, perhaps amusing to others. To still others, it probably means nothing at all. Frederick himself claimed “that the words were just nonsense meant to attract television cameras.” But Principal Morse thought the banner would be interpreted by those viewing it as promoting illegal drug use, and that interpretation is plainly a reasonable one.
As Morse later explained in a declaration, when she saw the sign, she thought that “the reference to a ‘bong hit’ would be widely understood by high school students and others as referring to smoking marijuana.” She further believed that “display of the banner would be construed by students, District personnel, parents and others witnessing the display of the banner, as advocating or promoting illegal drug use”—in violation of school policy.
We agree with Morse. …
The pro-drug interpretation of the banner gains further plausibility given the paucity of alternative meanings the banner might bear. The best Frederick can come up with is that the banner is “meaningless and funny.” … Gibberish is surely a possible interpretation of the words on the banner, but it is not the only one, and dismissing the banner as meaningless ignores its undeniable reference to illegal drugs.
The dissent mentions Frederick’s “credible and uncontradicted explanation for the message—he just wanted to get on television.” But that is a description of Frederick’s motive for displaying the banner; it is not an interpretation of what the banner says. The way Frederick was going to fulfill his ambition of appearing on television was by unfurling a pro-drug banner at a school event, in the presence of teachers and fellow students.
Elsewhere in its opinion, the dissent emphasizes the importance of political speech and the need to foster “national debate about a serious issue,” as if to suggest that the banner is a political speech. But not even Frederick argues that the banner conveys any sort of political or religious message. Contrary to the dissent’s suggestion, this is plainly not a case about political debate over the criminalization of drug use or possession.
IV
The question thus becomes whether a principal may, consistent with the First Amendment, restrict student speech at a school event, when that speech is reasonably viewed as promoting illegal drug use. We hold that she may.
In Tinker, this Court made clear that “First Amendment rights, applied in light of the special characteristics of the school environment, are available to teachers and students.” Tinker involved a group of high school students who decided to wear black armbands to protest the Vietnam War. School officials learned of the plan and then adopted a policy prohibiting students from wearing armbands. When several students nonetheless wore armbands to school, they were suspended. The students sued, claiming that their First Amendment rights had been violated, and this Court agreed.
Tinker held that student expression may not be suppressed unless school officials reasonably conclude that it will “materially and substantially disrupt the work and discipline of the school.” The essential facts of Tinker are quite stark, implicating concerns at the heart of the First Amendment. The students sought to engage in political speech, using the armbands to express their “disapproval of the Vietnam hostilities and their advocacy of a truce, to make their views known, and, by their example, to influence others to adopt them.” Political speech, of course, is “at the core of what the First Amendment is designed to protect.” The only interest the Court discerned underlying the school’s actions was the “mere desire to avoid the discomfort and unpleasantness that always accompany an unpopular viewpoint,” or “an urgent wish to avoid the controversy which might result from the expression.” That interest was not enough to justify banning “a silent, passive expression of opinion, unaccompanied by any disorder or disturbance.”
This Court’s next student speech case was Fraser. Matthew Fraser was suspended for delivering a speech before a high school assembly in which he employed what this Court called “an elaborate, graphic, and explicit sexual metaphor.” Analyzing the case under Tinker, the District Court and Court of Appeals found no disruption, and therefore no basis for disciplining Fraser. This Court reversed, holding that the “School District acted entirely within its permissible authority in imposing sanctions upon Fraser in response to his offensively lewd and indecent speech.”
The mode of analysis employed in Fraser is not entirely clear. The Court was plainly attuned to the content of Fraser’s speech, citing the “marked distinction between the political ‘message’ of the armbands in Tinker and the sexual content of [Fraser’s] speech.” But the Court also reasoned that school boards have the authority to determine “what manner of speech in the classroom or in school assembly is inappropriate.”
We need not resolve this debate to decide this case. For present purposes, it is enough to distill from Fraser two basic principles. First, Fraser’s holding demonstrates that “the constitutional rights of students in public school are not automatically coextensive with the rights of adults in other settings.” Had Fraser delivered the same speech in a public forum outside the school context, it would have been protected. In school, however, Fraser’s First Amendment rights were circumscribed “in light of the special characteristics of the school environment.” Second, Fraser established that the mode of analysis set forth in Tinker is not absolute. Whatever approach Fraser employed, it certainly did not conduct the “substantial disruption” analysis prescribed by Tinker.
Our most recent student speech case, Kuhlmeier, concerned “expressive activities that students, parents, and members of the public might reasonably perceive to bear the imprimatur of the school.” Staff members of a high school newspaper sued their school when it chose not to publish two of their articles. The Court of Appeals analyzed the case under Tinker, ruling in favor of the students because it found no evidence of material disruption to classwork or school discipline. This Court reversed, holding that “educators do not offend the First Amendment by exercising editorial control over the style and content of student speech in school-sponsored expressive activities so long as their actions are reasonably related to legitimate pedagogical concerns.”
Kuhlmeier does not control this case because no one would reasonably believe that Frederick’s banner bore the school’s imprimatur. The case is nevertheless instructive because it confirms both principles cited above. Kuhlmeier acknowledged that schools may regulate some speech “even though the government could not censor similar speech outside the school.” And, like Fraser, it confirms that the rule of Tinker is not the only basis for restricting student speech.
Drawing on the principles applied in our student speech cases, we have held in the Fourth Amendment context that “while children assuredly do not ‘shed their constitutional rights … at the schoolhouse gate,’ … the nature of those rights is what is appropriate for children in school.” In particular, “the school setting requires some easing of the restrictions to which searches by public authorities are ordinarily subject.”
Even more to the point, these cases also recognize that deterring drug use by schoolchildren is an “important—indeed, perhaps compelling” interest. Drug abuse can cause severe and permanent damage to the health and well-being of young people …
…
The “special characteristics of the school environment” and the governmental interest in stopping student drug abuse—reflected in the policies of Congress and myriad school boards, including JDHS—allow schools to restrict student expression that they reasonably regard as promoting illegal drug use. …
…
School principals have a difficult job, and a vitally important one. When Frederick suddenly and unexpectedly unfurled his banner, Morse had to decide to act—or not act—on the spot. It was reasonable for her to conclude that the banner promoted illegal drug use—in violation of established school policy—and that failing to act would send a powerful message to the students in her charge, including Frederick, about how serious the school was about the dangers of illegal drug use. The First Amendment does not require schools to tolerate at school events student expression that contributes to those dangers.
The judgment of the United States Court of Appeals for the Ninth Circuit is reversed, and the case is remanded for further proceedings consistent with this opinion.
It is so ordered.

              CONCUR: JUSTICE THOMAS, concurring.
            
The Court today decides that a public school may prohibit speech advocating illegal drug use. I agree and therefore join its opinion in full. I write separately to state my view that the standard set forth in Tinker v. Des Moines Independent Community School Dist. (1969) is without basis in the Constitution.
…
In light of the history of American public education, it cannot seriously be suggested that the First Amendment “freedom of speech” encompasses a student’s right to speak in public schools. …
…

              JUSTICE ALITO, with whom JUSTICE KENNEDY joins, concurring.
            
I join the opinion of the Court on the understanding that (a) it goes no further than to hold that a public school may restrict speech that a reasonable observer would interpret as advocating illegal drug use and (b) it provides no support for any restriction of speech that can plausibly be interpreted as commenting on any political or social issue, including speech on issues such as “the wisdom of the war on drugs or of legalizing marijuana for medicinal use.”
…

              JUSTICE STEVENS, with whom JUSTICE SOUTER and JUSTICE GINSBURG join, dissenting.
            
A significant fact barely mentioned by the Court sheds a revelatory light on the motives of both the students and the principal of Juneau-Douglas High School (JDHS). On January 24, 2002, the Olympic Torch Relay gave those Alaska residents a rare chance to appear on national television. As Joseph Frederick repeatedly explained, he did not address the curious message—“BONG HiTS 4 JESUS”—to his fellow students. He just wanted to get the camera crews’ attention. Moreover, concern about a nationwide evaluation of the conduct of the JDHS student body would have justified the principal’s decision to remove an attention-grabbing 14-foot banner, even if it had merely proclaimed “Glaciers Melt!”
I agree with the Court that the principal should not be held liable for pulling down Frederick’s banner. I would hold, however, that the school’s interest in protecting its students from exposure to speech “reasonably regarded as promoting illegal drug use” cannot justify disciplining Frederick for his attempt to make an ambiguous statement to a television audience simply because it contained an oblique reference to drugs. The First Amendment demands more, indeed, much more.
…
In my judgment, the First Amendment protects student speech if the message itself neither violates a permissible rule nor expressly advocates conduct that is illegal and harmful to students. This nonsense banner does neither, and the Court does serious violence to the First Amendment in upholding—indeed, lauding—a school’s decision to punish Frederick for expressing a view with which it disagreed.
…
I respectfully dissent.
JUSTICE BREYER, concurring in the judgment in part and dissenting in part. [omitted]
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Police wield immense power over the rights of adolescents. Among other roles, police have the task of obtaining and evaluating evidence needed to respond to criminal and other harmful activities. As such, they serve as gatekeepers who determine whether juveniles will be processed by justice systems. Although police interact with both juvenile victims and offenders, when considering the rights of adolescents in policing contexts, the constitutional rights at work center on offenders. The rights of offenders typically are those at stake when police intervene because of the manner the constitution has framed legal protections. When responding to crime, the government generally intrudes on the right of offenders.
Cases that reach the juvenile and criminal courts are only a small fraction of the interactions that police have with juvenile suspects and offenders. Police officers have many contacts with juveniles that are for the most part unknown. In responding to incidents involving youth, police have a wide range of responses available to them. Violent juveniles will almost certainly be detained after arrest; and juveniles who have committed criminal offenses can be processed in juvenile or criminal court, or even released. Cases involving neglected and/or abused children are turned to child protective services. For status offenders (those who commit offenses only applicable to juveniles, such as curfew violations), officers can do nothing and end the status offense or decide to take the juvenile into custody with (1) release to parents, (2) referral to an alternative social program, or (3) referral to juvenile court. As much as juveniles have rights, then, police retain much discretion in determining whether those rights come into play.
Juvenile offenders pose important challenges not just because of the power of police over them. Police must deal with juveniles often and address challenges when dealing with them, as juveniles commit a significant percentage of offenses; juveniles have more negative attitudes toward police; and juveniles have peculiar vulnerabilities that hamper their responses to police. Despite these challenges, the rights of juveniles in policing contexts have not been the subject of considerable developments distinguishing them from those of adults. The juvenile court revolution leading to the creation of a different system for juveniles, for example, did not reach police. All states have juvenile court systems to deal with offenders and all even have child welfare systems to deal with juvenile victims, but no state has created specialized juvenile police forces to address the needs of juvenile offenders (or, for that matter, victims). This is not to say that states do not have some laws that police juveniles differently than adults. If they do, they vary considerably from one state to the next and operate in the absence of systematic, national effort to create specialized systems.
Constitutional Foundations
The first major constitutional foundation in the policing of juveniles involves the Fourth Amendment, which regulates both searches and seizures of juveniles. Importantly, those include the seizure of juveniles themselves as well as their possessions. Specifically, the Amendment states: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.” In the study of criminal procedure, several important cases have focused on, for example, what is a seizure, what is reasonable, what is probable cause, and what can be searched. Remarkably, much of it focuses on broad standards that ignore an individual’s age.
The second major constitutional foundation at work actually is a set that includes the Fifth and Fourteenth Amendments. The Fifth Amendment states, “No person shall be compelled in any criminal case to be witness against himself” and the Fourteenth Amendment–Due Process Clause provides that “Nor shall any State deprive a person of life, liberty, or property, without due process of law.” These provisions serve as the foundation of case law governing actual interactions, such as conversations, with police. These rights seek to ensure that the legitimacy of confessions or simple disclosures to law enforcement. Constitutional issues center of confessions, particularly the procedural protections that suspects have when interacting with law enforcement. Essentially, the Constitution demands that police follow procedures to ensure suspects are aware of their rights and properly act on that knowledge. This concerns (1) whether a suspect reasonably believed they are free to leave—custodial analysis, (2) whether statements made were given from questions that would likely lead to an incriminating response—booking questions, (3) whether the suspect waived Miranda rights voluntarily—valid waiver, and finally, (4) whether the statement made after waiving Miranda rights were made voluntarily—uncoerced statements/confessions. Legitimate statements, those deemed made free from compelled self-incrimination during custodial interrogation, can be admitted into evidence and used in prosecutions against them.
The Cases That Follow
The immense power police wield might lead to the impression that numerous cases have developed the rights of adolescents in their interactions with law enforcement. Yet, only a small handful of cases are of significance. The major reason for the lack of interest in juvenile’s rights is that the Supreme Court pervasively focuses on police behavior and standards guiding them without distinguishing between juveniles and adults. Likely a major reason for that failure is that the Court grants police considerable discretion to do the work of law enforcement.
The first important case, California v. Hodari, deals with determinations of when suspects are seized by law enforcement. The case is of significance because being seized determines whether individuals have constitutional protections. Hodari involved youth who ran away from police who did not have probable cause or even reasonable suspicion to chase them down. The Court addressed whether suspects are seized if they run from police, and in doing so did not consider that youth’s particular sense of being seized by law enforcement mattered.
The second major case was more recently decided, and it involves interrogation of juveniles suspected of offending. That case, J.D.B. v. North Carolina, involves one aspect of what is popularly known as Miranda rights. More specifically, it involves whether one’s youth should be considered in determining whether Miranda rights apply at all. That issue rests on whether juveniles are deemed in police custody. If they are, then they need to be properly “Mirandized” if law enforcement wish to use evidence against them. The issue is of significance because juveniles may be susceptible to pressures that adults would not generally experience when interacting with law enforcement. The case is notable for its overturning another case that had ruled that age need not be considered at all in determining whether a suspect was in custody. Still, the Court leaves some ambiguity in terms of the rights that it gives juveniles in this context.
The last case, Fare v. Michael C, involves the appropriate waiver of Miranda rights once a juvenile is deemed to be in custody. This case provides the standard that juveniles must meet before their waivers can be deemed voluntary, knowing, and intelligent waivers. That case highlights the use of the “totality of circumstances” standard in determining the legitimacy of a waiver. That standard has always allowed considerations of age, given that a court considers the totality of issues when evaluating the appropriateness of waivers. Although applying a well-known standard, the case becomes significant in the manner it reveals the extent to which waivers actually have to be knowing, intelligent and voluntary. The case reveals a very low bar for approving waivers, which reinforces the discretion that police have when interacting with juveniles even though the legal system would recognize that juveniles have important rights deserving protection.
________________________
California v. Hodari D.
499 U.S. 621 (1991)
Justice Scalia delivered the opinion of the Court.
Late one evening in April 1988, Officers Brian McColgin and Jerry Pertoso were on patrol in a high-crime area of Oakland, California. They were dressed in street clothes but wearing jackets with “Police” embossed on both front and back. Their unmarked car proceeded west on Foothill Boulevard, and turned south onto 63rd Avenue. As they rounded the corner, they saw four or five youths huddled around a small red car parked at the curb. When the youths saw the officers’ car approaching they apparently panicked, and took flight. The respondent here, Hodari D., and one companion ran west through an alley; the others fled south. The red car also headed south, at a high rate of speed.
The officers were suspicious and gave chase. McColgin remained in the car and continued south on 63rd Avenue; Pertoso left the car, ran back north along 63rd, then west on Foothill Boulevard, and turned south on 62nd Avenue. Hodari, meanwhile, emerged from the alley onto 62nd and ran north. Looking behind as he ran, he did not turn and see Pertoso until the officer was almost upon him, whereupon he tossed away what appeared to be a small rock. A moment later, Pertoso tackled Hodari, handcuffed him, and radioed for assistance. Hodari was found to be carrying $ 130 in cash and a pager; and the rock he had discarded was found to be crack cocaine.
In the juvenile proceeding brought against him, Hodari moved to suppress the evidence relating to the cocaine. The court denied the motion without opinion. The California Court of Appeal reversed, holding that Hodari had been “seized” when he saw Officer Pertoso running towards him, that this seizure was unreasonable under the Fourth Amendment, and that the evidence of cocaine had to be suppressed as the fruit of that illegal seizure. The California Supreme Court denied the State’s application for review.
We granted certiorari.
As this case comes to us, the only issue presented is whether, at the time he dropped the drugs, Hodari had been “seized” within the meaning of the Fourth Amendment. If so, the respondent argues, the drugs were the fruit of that seizure and the evidence concerning them was properly excluded. If not, the drugs were abandoned by Hodari and lawfully recovered by the police, and the evidence should have been admitted. (In addition, of course, Pertoso’s seeing the rock of cocaine, at least if he recognized it as such, would provide reasonable suspicion for the unquestioned seizure that occurred when he tackled Hodari.
We have long understood that the Fourth Amendment’s protection against “unreasonable … seizures” includes seizure of the person. From the time of the founding to the present, the word “seizure” has meant a “taking possession”. For most purposes at common law, the word connoted not merely grasping, or applying physical force to, the animate or inanimate object in question, but actually bringing it within physical control. A ship still fleeing, even though under attack, would not be considered to have been seized as a war prize. A res capable of manual delivery was not seized until “taken into custody.” To constitute an arrest, however—the quintessential “seizure of the person” under our Fourth Amendment jurisprudence—the mere grasping or application of physical force with lawful authority, whether or not it succeeded in subduing the arrestee, was sufficient. As one commentator has described it:There can be constructive detention, which will constitute an arrest, although the party is never actually brought within the physical control of the party making an arrest. This is accomplished by merely touching, however slightly, the body of the accused, by the party making the arrest and for that purpose, although he does not succeed in stopping or holding him even for an instant; as where the bailiff had tried to arrest one who fought him off by a fork, the court said, ‘If the bailiff had touched him, that had been an arrest….



To say that an arrest is effected by the slightest application of physical force, despite the arrestee’s escape, is not to say that for Fourth Amendment purposes there is a continuing arrest during the period of fugitivity. If, for example, Pertoso had laid his hands upon Hodari to arrest him, but Hodari had broken away and had then cast away the cocaine, it would hardly be realistic to say that that disclosure had been made during the course of an arrest. The present case, however, is even one step further removed. It does not involve the application of any physical force; Hodari was untouched by Officer Pertoso at the time he discarded the cocaine. His defense relies instead upon the proposition that a seizure occurs “when the officer, by means of physical force or show of authority, has in some way restrained the liberty of a citizen.” Hodari contends (and we accept as true for purposes of this decision) that Pertoso’s pursuit qualified as a “show of authority” calling upon Hodari to halt. The narrow question before us is whether, with respect to a show of authority as with respect to application of physical force, a seizure occurs even though the subject does not yield. We hold that it does not.
The language of the Fourth Amendment, of course, cannot sustain respondent’s contention. The word “seizure” readily bears the meaning of a laying on of hands or application of physical force to restrain movement, even when it is ultimately unsuccessful. (“She seized the purse-snatcher, but he broke out of her grasp.”) It does not remotely apply, however, to the prospect of a policeman yelling “Stop, in the name of the law!” at a fleeing form that continues to flee. That is no seizure. Nor can the result respondent wishes to achieve be produced—indirectly, as it were—by suggesting that Pertoso’s uncomplied-with show of authority was a common-law arrest, and then appealing to the principle that all common-law arrests are seizures. An arrest requires either physical force (as described above) or, where that is absent, submission to the assertion of authority.Mere words will not constitute an arrest, while, on the other hand, no actual, physical touching is essential. The apparent inconsistency in the two parts of this statement is explained by the fact that an assertion of authority and purpose to arrest followed by submission of the arrestee constitutes an arrest. There can be no arrest without either touching or submission.



We do not think it desirable, even as a policy matter, to stretch the Fourth Amendment beyond its words and beyond the meaning of arrest, as respondent urges. Street pursuits always place the public at some risk, and compliance with police orders to stop should therefore be encouraged. Only a few of those orders, we must presume, will be without an adequate basis, and since the addressee has no ready means of identifying the deficient ones it almost invariably is the responsible course to comply. Unlawful orders will not be deterred, moreover, by sanctioning through the exclusionary rule those of them that are not obeyed. Since policemen do not command “Stop!” expecting to be ignored, or give chase hoping to be outrun, it fully suffices to apply the deterrent to their genuine, successful seizures.
Respondent contends that his position is sustained by the so-called Mendenhall test, formulated by Justice Stewart’s opinion in United States v. Mendenhall (1980), and adopted by the Court in later cases: “[A] person has been ‘seized’ within the meaning of the Fourth Amendment only if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.” In seeking to rely upon that test here, respondent fails to read it carefully. It says that a person has been seized “only if,” not that he has been seized “whenever”; it states a necessary, but not a sufficient, condition for seizure—or, more precisely, for seizure effected through a “show of authority.” Mendenhall establishes that the test for the existence of a “show of authority” is an objective one: not whether the citizen perceived that he was being ordered to restrict his movement, but whether the officer’s words and actions would have conveyed that to a reasonable person. …
Quite relevant to the present case, however, was our decision in Brower v. Inyo County (1989). In that case, police cars with flashing lights had chased the decedent for 20 miles—surely an adequate “show of authority”—but he did not stop until his fatal crash into a police-erected blockade. The issue was whether his death could be held to be the consequence of an unreasonable seizure in violation of the Fourth Amendment. We did not even consider the possibility that a seizure could have occurred during the course of the chase because, as we explained, that “show of authority” did not produce his stop. And we discussed, an opinion of Justice Holmes, involving a situation not much different from the present case, where revenue agents had picked up containers dropped by moonshiners whom they were pursuing without an adequate warrant. The containers were not excluded as the product of an unlawful seizure because “the defendant’s own acts, and those of his associates, disclosed the jug, the jar and the bottle—and there was no seizure in the sense of the law when the officers examined the contents of each after they had been abandoned.” The same is true here.
In sum, assuming that Pertoso’s pursuit in the present case constituted a “show of authority” enjoining Hodari to halt, since Hodari did not comply with that injunction he was not seized until he was tackled. The cocaine abandoned while he was running was in this case not the fruit of a seizure, and his motion to exclude evidence of it was properly denied. We reverse the decision of the California Court of Appeal, and remand for further proceedings not inconsistent with this opinion.
It is so ordered.
Justice Stevens, with whom Justice Marshall joins, dissenting.
…
For the purposes of decision, the following propositions are not in dispute. First, when Officer Pertoso began his pursuit of the respondent, the officer did not have a lawful basis for either stopping or arresting respondent. Second, the officer’s chase amounted to a “show of authority” as soon as respondent saw the officer nearly upon him. Third, the act of discarding the rock of cocaine was the direct consequence of the show of authority. Fourth, as the Court correctly demonstrates, no common-law arrest occurred until the officer tackled respondent. Thus, the Court is quite right in concluding that the abandonment of the rock was not the fruit of a common-law arrest.
It is equally clear, however, that if the officer had succeeded in touching respondent before he dropped the rock—even if he did not subdue him—an arrest would have occurred. In that event (assuming the touching precipitated the abandonment), the evidence would have been the fruit of an unlawful common-law arrest. The distinction between the actual case and the hypothetical case is the same as the distinction between the common-law torts of assault and battery—a touching converts the former into the latter. Although the distinction between assault and battery was important for pleading purposes, the distinction should not take on constitutional dimensions. The Court mistakenly allows this common-law distinction to define its interpretation of the Fourth Amendment.
At the same time, the Court fails to recognize the existence of another, more telling, common-law distinction—the distinction between an arrest and an attempted arrest. As the Court teaches us, the distinction between battery and assault was critical to a correct understanding of the common law of arrest. However, the facts of this case do not describe an actual arrest, but rather an unlawful attempt to take a presumptively innocent person into custody. Such an attempt was unlawful at common law. Thus, if the Court wants to define the scope of the Fourth Amendment based on the common law, it should look, not to the common law of arrest, but to the common law of attempted arrest, according to the facts of this case.
The first question, then, is whether the common law should define the scope of the outer boundaries of the constitutional protection against unreasonable seizures. Even if, contrary to settled precedent, traditional common-law analysis were controlling, it would still be necessary to decide whether the unlawful attempt to make an arrest should be considered a seizure within the meaning of the Fourth Amendment, and whether the exclusionary rule should apply to unlawful attempts.
I
The Court today takes a narrow view of “seizure,” which is at odds with the broader view adopted by this Court almost 25 years ago. In Katz v. United States (1967), the Court considered whether electronic surveillance conducted “without any trespass and without the seizure of any material object fell outside the ambit of the Constitution.” Over Justice Black’s powerful dissent, we rejected that “narrow view” of the Fourth Amendment and held that electronic eavesdropping is a “search and seizure“ within the meaning of the Amendment. …
…
The decisions in Katz and Terry unequivocally reject the notion that the common law of arrest defines the limits of the term “seizure” in the Fourth Amendment. In Katz, the Court abandoned the narrow view that would have limited a seizure to a material object, and, instead, held that the Fourth Amendment extended to the recording of oral statements. And in Terry, the Court abandoned its traditional view that a seizure under the Fourth Amendment required probable cause, and, instead, expanded the definition of a seizure to include an investigative stop made on less than probable cause. Thus, the major premise underpinning the majority’s entire analysis today—that the common law of arrest should define the term “seizure” for Fourth Amendment purposes—is seriously flawed. The Court mistakenly hearkens back to common law, while ignoring the expansive approach that the Court has taken in Fourth Amendment analysis since Katz and Terry.
II
The Court fares no better when it tries to explain why the proper definition of the term “seizure” has been an open question until today. In Terry, in addition to stating that a seizure occurs “whenever a police officer accosts an individual and restrains his freedom to walk away,” the Court noted that a seizure occurs “when the officer, by means of physical force or show of authority, has in some way restrained the liberty of a citizen….” The touchstone of a seizure is the restraint of an individual’s personal liberty “in some way.” …
In United States v. Mendenhall (1980), the Court “adhered to the view that a person is ‘seized’ only when, by means of physical force or a show of authority, his freedom of movement is restrained.” The Court looked to whether the citizen who is questioned “remains free to disregard the questions and walk away,” and if she is able to do so, then “there has been no intrusion upon that person’s liberty or privacy” that would require some “particularized and objective justification” under the Constitution. The test for a “seizure,” as formulated by the Court in Mendenhall, was whether, “in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.” Examples of seizures include “the threatening presence of several officers, the display of a weapon by an officer, some physical touching of the person of the citizen, or the use of language or tone of voice indicating that compliance with the officer’s request might be compelled.” The Court’s unwillingness today to adhere to the “reasonable person” standard, as formulated by Justice Stewart in Mendenhall, marks an unnecessary departure from Fourth Amendment case law.
…
More importantly, in Florida v. Royer (1983), a plurality of the Court adopted Justice Stewart’s formulation in Mendenhall as the appropriate standard for determining when police questioning crosses the threshold from a consensual encounter to a forcible stop. In Royer, the Court held that an illegal seizure had occurred. As a predicate for that holding, Justice White, in his opinion for the plurality, explained that the citizen “may not be detained even momentarily without reasonable, objective grounds for doing so; and his refusal to listen or answer does not, without more, furnish those grounds. The rule looks, not to the subjective perceptions of the person questioned, but rather, to the objective characteristics of the encounter that may suggest whether a reasonable person would have felt free to leave.”
Even though momentary, a seizure occurs whenever an objective evaluation of a police officer’s show of force conveys the message that the citizen is not entirely free to leave—in other words, that his or her liberty is being restrained in a significant way. …
…
Whatever else one may think of today’s decision, it unquestionably represents a departure from earlier Fourth Amendment case law. …
III
In this case the officer’s show of force—taking the form of a head-on chase—adequately conveyed the message that respondent was not free to leave. …
…
In my view, our interests in effective law enforcement and in personal liberty would be better served by adhering to a standard that “allows the police to determine in advance whether the conduct contemplated will implicate the Fourth Amendment.” The range of possible responses to a police show of force, and the multitude of problems that may arise in determining whether, and at which moment, there has been “submission,” can only create uncertainty and generate litigation.
…
The deterrent purposes of the exclusionary rule focus on the conduct of law enforcement officers and on discouraging improper behavior on their part, and not on the reaction of the citizen to the show of force. In the present case, if Officer Pertoso had succeeded in tackling respondent before he dropped the rock of cocaine, the rock unquestionably would have been excluded as the fruit of the officer’s unlawful seizure. Instead, under the Court’s logic-chopping analysis, the exclusionary rule has no application because an attempt to make an unconstitutional seizure is beyond the coverage of the Fourth Amendment, no matter how outrageous or unreasonable the officer’s conduct may be.
It is too early to know the consequences of the Court’s holding. If carried to its logical conclusion, it will encourage unlawful displays of force that will frighten countless innocent citizens into surrendering whatever privacy rights they may still have. …
________________________

              J. D. B. v. North Carolina
            
131 S. Ct. 2394 (2011)

              JUSTICE SOTOMAYOR delivered the opinion of the Court.
            
This case presents the question whether the age of a child subjected to police questioning is relevant to the custody analysis of Miranda v. Arizona. It is beyond dispute that children will often feel bound to submit to police questioning when an adult in the same circumstances would feel free to leave. Seeing no reason for police officers or courts to blind themselves to that commonsense reality, we hold that a child’s age properly informs the Miranda custody analysis.
I
A
Petitioner J. D. B. was a 13-year-old, seventh-grade student attending class at Smith Middle School in Chapel Hill, North Carolina when he was removed from his classroom by a uniformed police officer, escorted to a closed-door conference room, and questioned by police for at least half an hour.
This was the second time that police questioned J. D. B. in the span of a week. Five days earlier, two home break-ins occurred, and various items were stolen. Police stopped and questioned J. D. B. after he was seen behind a residence in the neighborhood where the crimes occurred. That same day, police also spoke to J. D. B.’s grandmother—his legal guardian—as well as his aunt.
Police later learned that a digital camera matching the description of one of the stolen items had been found at J. D. B.’s middle school and seen in J. D. B.’s possession. Investigator DiCostanzo, the juvenile investigator with the local police force who had been assigned to the case, went to the school to question J. D. B. Upon arrival, DiCostanzo informed the uniformed police officer on detail to the school (a so-called school resource officer), the assistant principal, and an administrative intern that he was there to question J. D. B. about the break-ins. Although DiCostanzo asked the school administrators to verify J. D. B.’s date of birth, address, and parent contact in-formation from school records, neither the police officers nor the school administrators contacted J. D. B.’s grandmother.
The uniformed officer interrupted J. D. B.’s afternoon social studies class, removed J. D. B. from the classroom, and escorted him to a school conference room. There, J. D. B. was met by DiCostanzo, the assistant principal, and the administrative intern. The door to the conference room was closed. With the two police officers and the two administrators present, J. D. B. was questioned for the next 30 to 45 minutes. Prior to the commencement of questioning, J. D. B. was given neither Miranda warnings nor the opportunity to speak to his grandmother. Nor was he informed that he was free to leave the room.
Questioning began with small talk—discussion of sports and J. D. B.’s family life. DiCostanzo asked, and J. D. B. agreed, to discuss the events of the prior weekend. Denying any wrongdoing, J. D. B. explained that he had been in the neighborhood where the crimes occurred because he was seeking work mowing lawns. DiCostanzo pressed J. D. B. for additional detail about his efforts to obtain work; asked J. D. B. to explain a prior incident, when one of the victims returned home to find J. D. B. behind her house; and confronted J. D. B. with the stolen camera. The assistant principal urged J. D. B. to “do the right thing,” warning J. D. B. that “the truth always comes out in the end.”
Eventually, J. D. B. asked whether he would “still be in trouble” if he returned the “stuff.” In response, DiCostanzo explained that return of the stolen items would be helpful, but “this thing is going to court” regardless. (“[W]hat’s done is done[;] now you need to help yourself by making it right”); DiCostanzo then warned that he may need to seek a secure custody order if he believed that J. D. B. would continue to break into other homes. When J. D. B. asked what a secure custody order was, DiCostanzo explained that “it’s where you get sent to juvenile detention before court.”
After learning of the prospect of juvenile detention, J. D. B. confessed that he and a friend were responsible for the break-ins. DiCostanzo only then informed J. D. B. that he could refuse to answer the investigator’s questions and that he was free to leave. Asked whether he understood, J. D. B. nodded and provided further detail, including information about the location of the stolen items. Eventually J. D. B. wrote a statement, at DiCostanzo’s request. When the bell rang indicating the end of the schoolday, J. D. B. was allowed to leave to catch the bus home.
B
Two juvenile petitions were filed against J. D. B., each alleging one count of breaking and entering and one count of larceny. J. D. B.’s public defender moved to suppress his statements and the evidence derived therefrom, arguing that suppression was necessary because J. D. B. had been “interrogated by police in a custodial setting without being afforded Miranda warning[s],” and because his statements were involuntary under the totality of the circumstances test (due process precludes admission of a confession where “a defendant’s will was overborne” by the circumstances of the interrogation). After a suppression hearing at which DiCostanzo and J. D. B. testified, the trial court denied the motion, deciding that J. D. B. was not in custody at the time of the schoolhouse interrogation and that his statements were voluntary. As a result, J. D. B. entered a transcript of admission to all four counts, renewing his objection to the denial of his motion to suppress, and the court adjudicated J. D. B. delinquent.
A divided panel of the North Carolina Court of Appeals affirmed. The North Carolina Supreme Court held, over two dissents, that J. D. B. was not in custody when he confessed, “declin[ing] to extend the test for custody to include consideration of the age … of an individual subjected to questioning by police.”
We granted certiorari to determine whether the Miranda custody analysis includes consideration of a juvenile suspect’s age.
II
A
Any police interview of an individual suspected of a crime has “coercive aspects to it.” Only those interrogations that occur while a suspect is in police custody, however, “heighte[n] the risk” that statements obtained are not the product of the suspect’s free choice.
By its very nature, custodial police interrogation entails “inherently compelling pressures.” Even for an adult, the physical and psychological isolation of custodial interrogation can “undermine the individual’s will to resist and … compel him to speak where he would not otherwise do so freely.” Indeed, the pressure of custodial interrogation is so immense that it “can induce a frighteningly high percentage of people to confess to crimes they never committed.” That risk is all the more troubling—and recent studies suggest, all the more acute—when the subject of custodial interrogation is a juvenile.
Recognizing that the inherently coercive nature of custodial interrogation “blurs the line between voluntary and involuntary statements,” this Court in Miranda adopted a set of prophylactic measures designed to safeguard the constitutional guarantee against self-incrimination. Prior to questioning, a suspect “must be warned that he has a right to remain silent, that any statement he does make may be used as evidence against him, and that he has a right to the presence of an attorney, either retained or appointed.” And, if a suspect makes a statement during custodial interrogation, the burden is on the Government to show, as a “prerequisit[e]” to the statement’s admissibility as evidence in the Government’s case in chief, that the defendant “voluntarily, knowingly and intelligently” waived his rights.
Because these measures protect the individual against the coercive nature of custodial interrogation, they are required “‘only where there has been such a restriction on a person’s freedom as to render him “in custody.”’” As we have repeatedly emphasized, whether a suspect is “in custody” is an objective inquiry.Two discrete inquiries are essential to the determination: first, what were the circumstances surrounding the interrogation; and second, given those circumstances, would a reasonable person have felt he or she was at liberty to terminate the interrogation and leave. Once the scene is set and the players’ lines and actions are reconstructed, the court must apply an objective test to resolve the ultimate inquiry: was there a formal arrest or restraint on freedom of movement of the degree associated with formal arrest.



Rather than demarcate a limited set of relevant circumstances, we have required police officers and courts to “examine all of the circumstances surrounding the interrogation,” including any circumstance that “would have affected how a reasonable person” in the suspect’s position “would perceive his or her freedom to leave.” On the other hand, the “subjective views harbored by either the interrogating officers or the person being questioned” are irrelevant. The test, in other words, involves no consideration of the “actual mindset” of the particular suspect subjected to police questioning.
The benefit of the objective custody analysis is that it is “designed to give clear guidance to the police.” Police must make in-the-moment judgments as to when to administer Miranda warnings. By limiting analysis to the objective circumstances of the interrogation, and asking how a reasonable person in the suspect’s position would understand his freedom to terminate questioning and leave, the objective test avoids burdening police with the task of anticipating the idiosyncrasies of every individual suspect and divining how those particular traits affect each person’s subjective state of mind.
B
The State and its amici contend that a child’s age has no place in the custody analysis, no matter how young the child subjected to police questioning. We cannot agree. In some circumstances, a child’s age “would have affected how a reasonable person” in the suspect’s position “would perceive his or her freedom to leave.” That is, a reasonable child subjected to police questioning will sometimes feel pressured to submit when a reasonable adult would feel free to go. We think it clear that courts can account for that reality without doing any damage to the objective nature of the custody analysis.
…
…
In fact, in many cases involving juvenile suspects, the custody analysis would be nonsensical absent some consideration of the suspect’s age. This case is a prime example. Were the court precluded from taking J. D. B.’s youth into account, it would be forced to evaluate the circumstances present here through the eyes of a reasonable person of average years. In other words, how would a reasonable adult understand his situation, after being removed from a seventh-grade social studies class by a uniformed school resource officer; being encouraged by his assistant principal to “do the right thing”; and being warned by a police investigator of the prospect of juvenile detention and separation from his guardian and primary caretaker? To describe such an inquiry is to demonstrate its absurdity. Neither officers nor courts can reasonably evaluate the effect of objective circumstances that, by their nature, are specific to children without accounting for the age of the child subjected to those circumstances.
…
Reviewing the question de novo today, we hold that so long as the child’s age was known to the officer at the time of police questioning, or would have been objectively apparent to a reasonable officer, its inclusion in the custody analysis is consistent with the objective nature of that test. This is not to say that a child’s age will be a determinative, or even a significant, factor in every case. It is, however, a reality that courts cannot simply ignore.
III
The State and its amici offer numerous reasons that courts must blind themselves to a juvenile defendant’s age. None is persuasive.
To start, the State contends that a child’s age must be excluded from the custody inquiry because age is a personal characteristic specific to the suspect himself rather than an “external” circumstance of the interrogation. …
In the same vein, the State and its amici protest that the “effect of … age on [the] perception of custody is internal.” But the whole point of the custody analysis is to determine whether, given the circumstances, “a reasonable person [would] have felt he or she was … at liberty to terminate the interrogation and leave.” Because the Miranda custody inquiry turns on the mindset of a reasonable person in the suspect’s position, it cannot be the case that a circumstance is subjective simply because it has an “internal” or “psychological” impact on perception. Were that so, there would be no objective circumstances to consider at all.
Relying on our statements that the objective custody test is “designed to give clear guidance to the police,” the State next argues that a child’s age must be excluded from the analysis in order to preserve clarity. Similarly, the dissent insists that the clarity of the custody analysis will be destroyed unless a “one-size-fits-all reasonable-person test” applies. In reality, however, ignoring a juvenile defendant’s age will often make the inquiry more artificial and thus only add confusion. And in any event, a child’s age, when known or apparent, is hardly an obscure factor to assess. … In short, officers and judges need no imaginative powers, knowledge of developmental psychology, training in cognitive science, or expertise in social and cultural anthropology to account for a child’s age. They simply need the common sense to know that a 7-year-old is not a 13-year-old and neither is an adult.
…
Finally, the State and the dissent suggest that excluding age from the custody analysis comes at no cost to juveniles’ constitutional rights because the due process voluntariness test independently accounts for a child’s youth. To be sure, that test permits consideration of a child’s age, and it erects its own barrier to admission of a defendant’s inculpatory statements at trial. But Miranda’s procedural safeguards exist precisely because the voluntariness test is an inadequate barrier when custodial interrogation is at stake. To hold, as the State requests, that a child’s age is never relevant to whether a suspect has been taken into custody—and thus to ignore the very real differences between children and adults—would be to deny children the full scope of the procedural safeguards that Miranda guarantees to adults.
* * *
The question remains whether J. D. B. was in custody when police interrogated him. We remand for the state courts to address that question, this time taking account of all of the relevant circumstances of the interrogation, including J. D. B.’s age at the time. The judgment of the North Carolina Supreme Court is reversed, and the case is remanded for proceedings not inconsistent with this opinion.
It is so ordered.
JUSTICE ALITO, with whom THE CHIEF JUSTICE, JUSTICE SCALIA, and JUSTICE THOMAS join, dissenting.
The Court’s decision in this case may seem on first consideration to be modest and sensible, but in truth it is neither. It is fundamentally inconsistent with one of the main justifications for the Miranda rule: the perceived need for a clear rule that can be easily applied in all cases. And today’s holding is not needed to protect the constitutional rights of minors who are questioned by the police.
Miranda’s prophylactic regime places a high value on clarity and certainty. Dissatisfied with the highly fact-specific constitutional rule against the admission of involuntary confessions, the Miranda Court set down rigid standards that often require courts to ignore personal characteristics that may be highly relevant to a particular suspect’s actual susceptibility to police pressure. This rigidity, however, has brought with it one of Miranda’s principal strengths—“the ease and clarity of its application” by law enforcement officials and courts. A key contributor to this clarity, at least up until now, has been Miranda’s objective reasonable-person test for determining custody.
Miranda’s custody requirement is based on the proposition that the risk of unconstitutional coercion is heightened when a suspect is placed under formal arrest or is subjected to some functionally equivalent limitation on freedom of movement. When this custodial threshold is reached, Miranda warnings must precede police questioning. But in the interest of simplicity, the custody analysis considers only whether, under the circumstances, a hypothetical reasonable person would consider himself to be confined.
Many suspects, of course, will differ from this hypothetical reasonable person. Some, including those who have been hardened by past interrogations, may have no need for Miranda warnings at all. And for other suspects—those who are unusually sensitive to the pressures of police questioning—Miranda warnings may come too late to be of any use. That is a necessary consequence of Miranda’s rigid standards, but it does not mean that the constitutional rights of these especially sensitive suspects are left unprotected. A vulnerable defendant can still turn to the constitutional rule against actual coercion and contend that that his confession was extracted against his will.
Today’s decision shifts the Miranda custody determination from a one-size-fits-all reasonable-person test into an inquiry that must account for at least one individualized characteristic—age—that is thought to correlate with susceptibility to coercive pressures. Age, however, is in no way the only personal characteristic that may correlate with pliability, and in future cases the Court will be forced to choose between two unpalatable alternatives. It may choose to limit today’s decision by arbitrarily distinguishing a suspect’s age from other personal characteristics—such as intelligence, education, occupation, or prior experience with law enforcement—that may also correlate with susceptibility to coercive pressures. Or, if the Court is unwilling to draw these arbitrary lines, it will be forced to effect a fundamental transformation of the Miranda custody test—from a clear, easily applied prophylactic rule into a highly fact-intensive standard resembling the voluntariness test that the Miranda Court found to be unsatisfactory.
For at least three reasons, there is no need to go down this road. First, many minors subjected to police interrogation are near the age of majority, and for these suspects the one-size-fits-all Miranda custody rule may not be a bad fit. Second, many of the difficulties in applying the Miranda custody rule to minors arise because of the unique circumstances present when the police conduct interrogations at school. The Miranda custody rule has always taken into account the setting in which questioning occurs, and accounting for the school setting in such cases will address many of these problems. Third, in cases like the one now before us, where the suspect is especially young, courts applying the constitutional voluntariness standard can take special care to ensure that incriminating statements were not obtained through coercion.
Safeguarding the constitutional rights of minors does not require the extreme makeover of Miranda that today’s decision may portend.
…
I respectfully dissent.
________________________
Fare v. Michael C.
442 U.S. 707 (1979)

              MR. JUSTICE BLACKMUN delivered the opinion of the Court.
            
In Miranda v. Arizona (1966), this Court established certain procedural safeguards designed to protect the rights of an accused, under the Fifth and Fourteenth Amendments, to be free from compelled self-incrimination during custodial interrogation. The Court specified, among other things, that if the accused indicates in any manner that he wishes to remain silent or to consult an attorney, interrogation must cease, and any statement obtained from him during interrogation thereafter may not be admitted against him at his trial.
In this case, the State of California, in the person of its acting chief probation officer [Fare], attacks the conclusion of the Supreme Court of California that a juvenile’s request, made while undergoing custodial interrogation, to see his probation officer is per se an invocation of the juvenile’s Fifth Amendment rights as pronounced in Miranda.
I
Respondent Michael C. was implicated in the murder of Robert Yeager. The murder occurred during a robbery of the victim’s home on January 19, 1976. A small truck registered in the name of respondent’s mother was identified as having been near the Yeager home at the time of the killing, and a young man answering respondent’s description was seen by witnesses near the truck and near the home shortly before Yeager was murdered.
On the basis of this information, Van Nuys, Cal., police took the respondent into custody at approximately 6:30 p.m. on February 4. Respondent then was 16 ½ years old and on probation to the Juvenile Court. He had been on probation since the age of 12. Approximately one year earlier he had served a term in a youth corrections camp under the supervision of the Juvenile Court. He had a record of several previous offenses, including burglary of guns and purse snatching, stretching back over several years.
Upon respondent’s arrival at the Van Nuys station house two police officers began to interrogate him. The officers and respondent were the only persons in the room during the interrogation. The conversation was tape-recorded. One of the officers initiated the interview by informing respondent that he had been brought in for questioning in relation to a murder. The officer fully advised respondent of his Miranda rights. The following exchange then occurred, as set out in the opinion of the California Supreme Court:“Q…. Do you understand all of these rights as I have explained them to you?


“A. Yeah.


“Q. Okay, do you wish to give up your right to remain silent and talk to us about this murder?


“A. What murder? I don’t know about no murder.


“Q. I’ll explain to you which one it is if you want to talk to us about it.


“A. Yeah, I might talk to you.


“Q. Do you want to give up your right to have an attorney present here while we talk about it?


“A. Can I have my probation officer here?


“Q. Well I can’t get a hold of your probation officer right now. You have the right to an attorney.


“A. How I know you guys won’t pull no police officer in and tell me he’s an attorney?


“Q. Huh?


“A. [How I know you guys won’t pull no police officer in and tell me he’s an attorney?]


“Q. Your probation officer is Mr. Christiansen.


“A. Yeah.


“Q. Well I’m not going to call Mr. Christiansen tonight. There’s a good chance we can talk to him later, but I’m not going to call him right now. If you want to talk to us without an attorney present, you can. If you don’t want to, you don’t have to. But if you want to say something, you can, and if you don’t want to say something you don’t have to. That’s your right. You understand that right?


“A. Yeah.


“Q. Okay, will you talk to us without an attorney present?


“A. Yeah I want to talk to you.”



Respondent thereupon proceeded to answer questions put to him by the officers. He made statements and drew sketches that incriminated him in the Yeager murder.
Largely on the basis of respondent’s incriminating statements, probation authorities filed a petition in Juvenile Court alleging that respondent had murdered Robert Yeager and that respondent therefore should be adjudged a ward of the Juvenile Court. Respondent thereupon moved to suppress the statements and sketches he gave the police during the interrogation. He alleged that the statements had been obtained in violation of Miranda in that his request to see his probation officer at the outset of the questioning constituted an invocation of his Fifth Amendment right to remain silent, just as if he had requested the assistance of an attorney. Accordingly, respondent argued that since the interrogation did not cease until he had a chance to confer with his probation officer, the statements and sketches could not be admitted against him in the Juvenile Court proceedings. In so arguing, respondent relied by analogy on the decision in People v. Burton, where the Supreme Court of California had held that a minor’s request, made during custodial interrogation, to see his parents constituted an invocation of the minor’s Fifth Amendment rights.
In support of his suppression motion, respondent called his probation officer, Charles P. Christiansen, as a witness. Christiansen testified that he had instructed respondent that if at any time he had “a concern with his family,” or ever had “a police contact,” he should get in touch with his probation officer immediately. The witness stated that, on a previous occasion, when respondent had had a police contact and had failed to communicate with Christiansen, the probation officer had reprimanded him. This testimony, respondent argued, indicated that when he asked for his probation officer, he was in fact asserting his right to remain silent in the face of further questioning.
In a ruling from the bench, the court denied the motion to suppress. It held that the question whether respondent had waived his right to remain silent was one of fact to be determined on a case-by-case basis, and that the facts of this case showed a “clear waiver” by respondent of that right. The court observed that the transcript of the interrogation revealed that respondent specifically had told the officers that he would talk with them, and that this waiver had come at the outset of the interrogation and not after prolonged questioning. The court noted that respondent was a “16 and a half year old minor who has been through the court system before, has been to [probation] camp, has a probation officer, [and is not] a young, I minor with no experience with the courts.” Accordingly, it found that on the facts of the case respondent had waived his Fifth Amendment rights, notwithstanding the request to see his probation officer.
On appeal, the Supreme Court of California … reversed. The court held that respondent’s “request to see his probation officer at the commencement of interrogation negated any possible willingness on his part to discuss his case with the police [and] thereby invoked his Fifth Amendment privilege.” The court based this conclusion on its view that, because of the juvenile court system’s emphasis on the relationship between a probation officer and the probationer, the officer was “a trusted guardian figure who exercises the authority of the state as parens patriae and whose duty it is to implement the protective and rehabilitative powers of the juvenile court.” As a consequence, the court found that a minor’s request for his probation officer was the same as a request to see his parents during interrogation, and thus under [California law] constituted an invocation of the minor’s Fifth Amendment rights.
… the officer in the eyes of the juvenile was a trusted guardian figure to whom the minor normally would turn for help when in trouble with the police. Relying on Burton, the court ruled that it would unduly restrict Miranda to limit its reach in a case involving a minor to a request by the minor for an attorney …
The court accordingly held that the probation officer would act to protect the minor’s Fifth Amendment rights in precisely the way an attorney would act if called for by the accused. In so holding, the court found the request for a probation officer to be a per se invocation of Fifth Amendment rights in the same way the request for an attorney was found in Miranda to be, regardless of what the interrogation otherwise might reveal. …
The court went on to conclude that since the State had not met its “burden of proving that a minor who requests to see his probation officer does not intend to assert his Fifth Amendment privilege,” the trial court should not have admitted the confessions obtained after respondent had requested his probation officer.
The State of California petitioned this Court for a writ of certiorari. …
II
…
The rule the Court established in Miranda is clear. In order to be able to use statements obtained during custodial interrogation of the accused, the State must warn the accused prior to such questioning of his right to remain silent and of his right to have counsel, retained or appointed, present during interrogation. “Once [such] warnings have been given, the subsequent procedure is clear.”If the individual indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease. At this point he has shown that he intends to exercise his Fifth Amendment privilege; any statement taken after the person invokes his privilege cannot be other than the product of compulsion, subtle or otherwise…. If the individual states that he wants an attorney, the interrogation must cease until an attorney is present. At that time, the individual must have an opportunity to confer with the attorney and to have him present during any subsequent questioning. If the individual cannot obtain an attorney and he indicates that he wants one before speaking to police, they must respect his decision to remain silent.


Any statements obtained during custodial interrogation conducted in violation of these rules may not be admitted against the accused, at least during the State’s case in chief.



Whatever the defects, if any, of this relatively rigid requirement that interrogation must cease upon the accused’s request for an attorney, Miranda’s holding has the virtue of informing police and prosecutors with specificity as to what they may do in conducting custodial interrogation, and of informing courts under what circumstances statements obtained during such interrogation are not admissible. This gain in specificity, which benefits the accused and the State alike, has been thought to outweigh the burdens that the decision in Miranda imposes on law enforcement agencies and the courts by requiring the suppression of trustworthy and highly probative evidence even though the confession might be voluntary under traditional Fifth Amendment analysis.
…
The rule in Miranda … was based on this Court’s perception that the lawyer occupies a critical position in our legal system because of his unique ability to protect the Fifth Amendment rights of a client undergoing custodial interrogation. Because of this special ability of the lawyer to help the client preserve his Fifth Amendment rights once the client becomes enmeshed in the adversary process, the Court found that “the right to have counsel present at the interrogation is indispensable to the protection of the Fifth Amendment privilege under the system” established by the Court. Moreover, the lawyer’s presence helps guard against overreaching by the police and ensures that any statements actually obtained are accurately transcribed for presentation into evidence.
The per se aspect of Miranda was thus based on the unique role the lawyer plays in the adversary system of criminal justice in this country. Whether it is a minor or an adult who stands accused, the lawyer is the one person to whom society as a whole looks as the protector of the legal rights of that person in his dealings with the police and the courts. For this reason, the Court fashioned in Miranda the rigid rule that an accused’s request for an attorney is per se an invocation of his Fifth Amendment rights, requiring that all interrogation cease.
A probation officer is not in the same posture with regard to either the accused or the system of justice as a whole. Often he is not trained in the law, and so is not in a position to advise the accused as to his legal rights. Neither is he a trained advocate, skilled in the representation of the interests of his client before both police and courts. He does not assume the power to act on behalf of his client by virtue of his status as adviser, nor are the communications of the accused to the probation officer shielded by the lawyer-client privilege.
…
We hold, therefore, that it was error to find that the request by respondent to speak with his probation officer per se constituted an invocation of respondent’s Fifth Amendment right to be free from compelled self-incrimination. It therefore was also error to hold that because the police did not then cease interrogating respondent the statements he made during interrogation should have been suppressed.
III
Miranda further recognized that after the required warnings are given the accused, “[if] the interrogation continues without the presence of an attorney and a statement is taken, a heavy burden rests on the government to demonstrate that the defendant knowingly and intelligently waived his privilege against self-incrimination and his right to retained or appointed counsel.” Thus, the determination whether statements obtained during custodial interrogation are admissible against the accused is to be made upon an inquiry into the totality of the circumstances surrounding the interrogation, to ascertain whether the accused in fact knowingly and voluntarily decided to forgo his rights to remain silent and to have the assistance of counsel.
This totality-of-the-circumstances approach is adequate to determine whether there has been a waiver even where interrogation of juveniles is involved. …The totality approach permits—ndeed, it mandates—inquiry into all the circumstances surrounding the interrogation. This includes evaluation of the juvenile’s age, experience, education, background, and intelligence, and into whether he has the capacity to understand the warnings given him, the nature of his Fifth Amendment rights, and the consequences of waiving those rights.
Courts repeatedly must deal with these issues of waiver with regard to a broad variety of constitutional rights. There is no reason to assume that such courts–especially juvenile courts, with their special expertise in this area–will be unable to apply the totality-of-the-circumstances analysis so as to take into account those special concerns that are present when young persons, often with limited experience and education and with immature judgment, are involved. Where the age and experience of a juvenile indicate that his request for his probation officer or his parents is, in fact, an invocation of his right to remain silent, the totality approach will allow the court the necessary flexibility to take this into account in making a waiver determination. …
…
We feel that the conclusion of the Juvenile Court was correct. The transcript of the interrogation reveals that the police officers conducting the interrogation took care to ensure that respondent understood his rights. They fully explained to respondent that he was being questioned in connection with a murder. …
Further, no special factors indicate that respondent was unable to understand the nature of his actions. He was a 16 ½-year-old juvenile with considerable experience with the police. He had a record of several arrests. He had served time in a youth camp, and he had been on probation for several years. He was under the full-time supervision of probation authorities. There is no indication that he was of insufficient intelligence to understand the rights he was waiving, or what the consequences of that waiver would be. He was not worn down by improper interrogation tactics or lengthy questioning or by trickery or deceit.
On these facts, we think it clear that respondent voluntarily and knowingly waived his Fifth Amendment rights. …
… The judgment of the Supreme Court of California is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.
It is so ordered.
MR. JUSTICE MARSHALL, with whom MR. JUSTICE BRENNAN and MR. JUSTICE STEVENS join, dissenting.
In Miranda v. Arizona (1966), this Court sought to ensure that the inherently coercive pressures of custodial interrogation would not vitiate a suspect’s privilege against self-incrimination. Noting that these pressures “can operate very quickly to overbear the will of one merely made aware of his privilege,” the Court held:If [a suspect in custody] indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease. At this point he has shown that he intends to exercise his Fifth Amendment privilege; any statement taken after the person invokes his privilege cannot be other than the product of compulsion, subtle or otherwise…. If the individual states that he wants an attorney, the interrogation must cease until an attorney is present.



As this Court has consistently recognized, the coerciveness of the custodial setting is of heightened concern where, as here, a juvenile is under investigation. …
It is therefore critical in the present context that we construe Miranda’s prophylactic requirements broadly to accomplish their intended purpose—“[dispelling] the compulsion inherent in custodial surroundings.” To effectuate this purpose, the Court must ensure that the “protective device” of legal counsel, be readily available, and that any intimation of a desire to preclude questioning be scrupulously honored. Thus, I believe Miranda requires that interrogation cease whenever a juvenile requests an adult who is obligated to represent his interests. Such a request, in my judgment, constitutes both an attempt to obtain advice and a general invocation of the right to silence. For, as the California Supreme Court recognized, “’[it] is fatuous to assume that a minor in custody will be in a position to call an attorney for assistance,’” or that he will trust the police to obtain a lawyer for him. A juvenile in these circumstances will likely turn to his parents, or another adult responsible for his welfare, as the only means of securing legal counsel. Moreover, a request for such adult assistance is surely inconsistent with a present desire to speak freely. Requiring a strict verbal formula to invoke the protections of Miranda would “protect the knowledgeable accused from stationhouse coercion while abandoning the young person who knows no more than to ask for the … person he trusts.”
On my reading of Miranda, a California juvenile’s request for his probation officer should be treated as a per se assertion of Fifth Amendment rights. The California Supreme Court determined that probation officers have a statutory duty to represent minors’ interests and, indeed, are “trusted guardian [figures]” to whom a juvenile would likely turn for assistance. In addition, the court found, probation officers are particularly well suited to assist a juvenile “on such matters as to whether or not he should obtain an attorney” and “how to conduct himself with police.” Hence, a juvenile’s request for a probation officer may frequently be an attempt to secure protection from the coercive aspects of custodial questioning.
…
Thus, given the role of probation officers under California law, a juvenile’s request to see his officer may reflect a desire for precisely the kind of assistance Miranda guarantees an accused before he waives his Fifth Amendment rights. At the very least, such a request signals a desire to remain silent until contact with the officer is made. Because the Court’s contrary determination withdraws the safeguards of Miranda from those most in need of protection, I respectfully dissent.
MR. JUSTICE POWELL, dissenting. [omitted]
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Juvenile justice systems can vary greatly from one jurisdiction to the next. They can vary according to the court itself, which can focus on juveniles or can include family courts that address most types of matters directly involving families. Typically, however, the court’s jurisdiction includes responding to delinquent youth and status offenders. The general distinction between these two general groups of offenders is that delinquents commit criminal offenses that adults commit and status offenders commit offenses that only they can commit because the offenses apply only to minors. Examples of status offenses include underage alcohol consumption, truancy from school, general “ungovernability,” violation of curfew, and running away from home. Different jurisdictions have different labels for status offenders, including children in need of supervision (CHINS), persons in need of supervision (PINS), and minors in need of supervision (MINS); they also can be called JINS, CHINS, and YINS; and courts have called them a variety of names as well, such as incorrigibles, ungovernables, waywards, truants, miscreants, as well as persons, minors, juveniles, delinquents and so forth. This chapter focuses on how the legal system treats offenders, particularly delinquent youth in the juvenile justice system.
Juvenile justice systems involve specialty courts that treat adolescents differently from juveniles or adults in the criminal justice system. The history of the juvenile court system reveals that it was prompted by a group of social welfare reformers who helped form the first juvenile court in Cook County, Illinois, in 1899. Their advocacy was so effective that, within less than two decades, an overwhelming majority of states mirrored that development and created juvenile court systems. These systems drew from English common law’s concept of parens patriae, a term that literally means “parent of the country” and reflects the notion that states, as sovereigns, have the right to protect those unable to care for themselves.
The embrace of parens patraie provided a strong legal hook on which to create the new court system and support the claim that the government had the right to act as guardian of children lacking proper supervision and guidance and to ensure their well-being. The concept also permitted reformers to engender what would result in the widespread recognition that juveniles are different from adults, especially in the sense that they are less morally culpable and are less able to control external forces that affect their behavior. This difference further contributed to the notion that juveniles should not be punished for their wrongdoing and that punishment would be counterproductive. Although this “rehabilitative ideal” led to the establishment of the separate juvenile courts, the approach did not prevent courts from punishing juveniles. Rather, the new courts concerned themselves with punishing in ways that served, to the extent possible, both the juveniles and society’s best interests. In a real sense, the system aimed to be oriented toward therapeutic approaches rather than purely punitive ones, because they viewed juveniles as different from adults and in need of different care. The default, and preference, was to treat minors as juveniles absent a pressing need to treat them like adults.
Juvenile courts were conceived of needing to be radically different from typical criminal courts if they wanted to treat juveniles differently and aim toward rehabilitation. As a result, early juvenile courts differed greatly from adult courts, and much of that difference was aimed to avoid the effects of adult prosecutions. For example, juvenile courts had hearings instead of trials. Juveniles were found delinquent rather than guilty or convicted. Rather than being sentenced, juveniles were the subject of dispositions. Juveniles also were not arrested but taken into custody; they were not indicted but subject to a petition; they were not sent to prisons but, rather, to institutions; they were not held in jails but in detention centers; they committed delinquent acts, not crimes; and juveniles were supervised in aftercare rather than under parole. Most importantly, they were called delinquents rather than criminals. These differences were more than cosmetic; states developed entirely different systems, which obviously was a rather expensive and monumental undertaking.
Following the rehabilitative ideal, the court system sought to foster important changes. The new approach sought to ensure that juveniles adjudicated in courts would not later suffer detrimental effects from juvenile offenses if they could be rehabilitated. The courts sought to do so by creating an individualized approach to juveniles brought into their systems. The belief, still widely held today, was that courts needed to focus on the juvenile as an individual to best understand and respond to the actual causes of wrongdoing (e.g., family, school, peers, or psychological problems). The focus on causes was significant in that it meant that courts needed to tailor appropriate remedies to specific problems. Such tailoring typically meant that courts needed both flexibility in dealing with juveniles and considerable resources to provide the needed supports.
Although the juvenile court’s goals and ideals were laudable, they eventually were the subject of important criticism and social forces that would lead to considerable changes in the development of juvenile courts. First, there was a striking growth in the number of juvenile offenders and a steady increase in the number of violent offenses committed by juveniles; these factors led people to reconsider whether a focus on rehabilitation was warranted for some youth. This reconsideration led to important changes, not the least of which were changes in how some youth are transferred to adult courts. Second, it has become clear that juvenile courts need considerable support from other service providers, such as schools and mental health systems; regrettably, these systems are known for facing incredible challenges, not the least of which is a lack of needed resources. Third, the Supreme Court, in the 1960s, engaged in transforming juvenile court systems by extending important due process rights to juveniles, which altered juvenile courts’ very functioning and approaches. The Court, most notably, recognized that the rehabilitative system was far from ideal and that juveniles needed basic protection from it, an approach that challenged the informality of the juvenile court system. Other important factors undoubtedly contributed to the transformation of the juvenile court, but it remains clear that much of the changes were due to changes in views of due process, limitations in services that could be provided to youth and families in need, and images of juveniles who commit offenses.
Terminological Distinctions Between Criminal and Juvenile Justice Systems
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Juvenile justice systems now may take many forms, but one of the most useful ways to understand them is to view them as a system that seeks to let juvenile offenders grow out of crime and other problem behaviors. The current goal is to shape adolescents’ development so that they do not end up adults in the criminal justice system. For juveniles who are more like adults, particularly if they have committed serious offenses like adults, the legal system treats them more like adults, which includes transferring them out of the juvenile court system to the adult, criminal court system.
Constitutional Foundations

Juvenile Court systems did not exist at the founding of our nation. This late creation has made it unclear whether the protections developed in the criminal justice system would transfer to those in the juvenile justice system. This issue was of significance because juvenile courts explicitly are not criminal courts and constitutional protections varied to the extent that they linked to the criminal court system. The Supreme Court, largely in the cases identified and explored below, generally transposed adult protections onto the juvenile court system. It did, however, make important exceptions based on the rationales supporting the existence of juvenile court systems.
The Supreme Court recognizes and grants juveniles broad protections, but they remain limited in two important ways: either they are limited because the Court does not grant full protections or because the Court grants full protections but minors may have limited capacities/abilities to benefit from them. For example, juveniles are given due process protections, under the Fourteenth Amendment, in detention hearings, but the Court reduces the protection by supporting justifications that permit treating juveniles differently when making detention decisions. Similarly, the Court recognizes many rights in juvenile adjudications, including the right to notice of the charges (5th Amendment), right to counsel (5th Amendment), right to confrontation and cross-examination (5th Amendment), and privilege against self-incrimination (5th Amendment). But it denies what might be perceived as key due process rights like the right to a transcript of the proceedings and right to appellate review. In other cases, the Court denies the right to jury trials (8th Amendment).
Few systems involve explicitly stated constitutional rights as much as juvenile courts. This area of the law reveals that even rights explicitly identified in the Constitution do not necessarily apply to adolescents. As a result, this area of law clarifies rationales for the differential treatment of juveniles and the relative legitimacy of those rationales.
The Cases That Follow
The first important case, Schall v. Martin, explores whether a juvenile accused of a crime could be preventively detained if they present a “serious risk” that they may commit another crime before trial. The issue is of significance in that, prior to this case, individuals alleged to have committed offenses could be detained only to ensure that they would appear at trial. To consider preventive detention, the Court focused on the standards needed to be in place to protect juvenile’s liberties, such as the ability of a judge to predict whether a juvenile is likely to commit a crime and what would be needed to ensure that the procedures can fairly lead to that determination even before a determination that they committed the alleged acts. The Court found that, unlike adults, juveniles are differently situated enough that the differential treatment is justified, that they are supported by legitimate governmental interest even though the detention period was alleged to serve as punishment imposed without proof of guilt. The Court framed the central issues as due process concerns. It found preventive detention permissible so long as the procedures that would lead to that detention respected youth’s due process rights.
The remaining cases involve the actual trials, known as the adjudications. The first case likely is the most famous case addressing the rights of juveniles: In re Gault. That case examines the rights of juveniles from when they are formally charged with having committed offenses up to the decision that declares whether they are responsible. The case may be legendary, but a close reading leaves readers wondering about its status as the leading case in this area. The second case, In re Winship, is often ignored but it involves the key issue of what standard of proof do juvenile judges need to find a juvenile responsible for their actions. Is it the typical “beyond a reasonable doubt standard” or something lower to fit the mission of the juvenile justice system? The last case involves one of the most well-known rights of those accused of committing a crime: The right to a jury trial of one’s peers. The case to address this issue, McKeiver v. Pennsylvania, finds that juvenile courts need not recognize the right to a jury trial; and the challenge is to understand (and be convinced by) the Court’s rationale for giving reduced protections to juveniles.

              ________________________
            
Schall v. Martin
467 U.S. 253 (1984)

              JUSTICE REHNQUIST delivered the opinion of the Court.
            
…
I
Appellee Gregory Martin was arrested on December 13, 1977, and charged with first-degree robbery, second-degree assault, and criminal possession of a weapon based on an incident in which he, with two others, allegedly hit a youth on the head with a loaded gun and stole his jacket and sneakers. Martin had possession of the gun when he was arrested. He was 14 years old at the time and, therefore, came within the jurisdiction of New York’s Family Court. The incident occurred at 11:30 at night, and Martin lied to the police about where and with whom he lived. He was consequently detained overnight.
A petition of delinquency was filed, and Martin made his “initial appearance” in Family Court on December 14th, accompanied by his grandmother. The Family Court Judge, citing the possession of the loaded weapon, the false address given to the police, and the lateness of the hour, as evidencing a lack of supervision, ordered Martin detained under § 320.5(3)(b). A probable-cause hearing was held five days later, on December 19th, and probable cause was found to exist for all the crimes charged. At the factfinding hearing held December 27-29, Martin was found guilty on the robbery and criminal possession charges. He was adjudicated a delinquent and placed on two years’ probation. He had been detained pursuant to § 320.5(3)(b), between the initial appearance and the completion of the factfinding hearing, for a total of 15 days.
…
On December 21, 1977, while still in preventive detention pending his factfinding hearing, Gregory Martin instituted a habeas corpus class action on behalf of “those persons who are, or during the pendency of this action will be, preventively detained pursuant to” § 320.5(3)(b) of the FCA. … [Plaintiffs] sought a declaratory judgment that § 320.5(3)(b) violates the Due Process and Equal Protection Clauses of the Fourteenth Amendment.
In an unpublished opinion, the District Court certified the class. …
At trial, appellees offered in evidence the case histories of 34 members of the class… Both parties presented some general statistics on the relation between pretrial detention and ultimate disposition. In addition, there was testimony concerning juvenile proceedings from a number of witnesses, including a legal aid attorney specializing in juvenile cases, a probation supervisor, a child psychologist, and a Family Court Judge. On the basis of this evidence, the District Court rejected the equal protection challenge as “insubstantial,” but agreed with appellees that pretrial detention under the FCA violates due process. The court ordered that “all class members in custody pursuant to Family Court Act Section [320.5(3)(b)] shall be released forthwith.”
The Court of Appeals affirmed. After reviewing the trial record, the court opined that “the vast majority of juveniles detained under [§ 320.5(3)(b)] either have their petitions dismissed before an adjudication of delinquency or are released after adjudication.” The court concluded from that fact that § 320.5(3)(b) “is utilized principally, not for preventive purposes, but to impose punishment for unadjudicated criminal acts.” The early release of so many of those detained contradicts any asserted need for pretrial confinement to protect the community. The court therefore concluded that § 320.5(3)(b) must be declared unconstitutional as to all juveniles. Individual litigation would be a practical impossibility because the periods of detention are so short that the litigation is mooted before the merits are determined.
II
The statutory provision at issue in these cases, § 320.5(3)(b), permits a brief pretrial detention based on a finding of a “serious risk” that an arrested juvenile may commit a crime before his return date. The question before us is whether preventive detention of juveniles pursuant to § 320.5(3)(b) is compatible with the “fundamental fairness” required by due process. Two separate inquiries are necessary to answer this question. First, does preventive detention under the New York statute serve a legitimate state objective? And, second, are the procedural safeguards contained in the FCA adequate to authorize the pretrial detention of at least some juveniles charged with crimes?
A
Preventive detention under the FCA is purportedly designed to protect the child and society from the potential consequences of his criminal acts. When making any detention decision, the Family Court judge is specifically directed to consider the needs and best interests of the juvenile as well as the need for the protection of the community. In Bell v. Wolfish, we left open the question whether any governmental objective other than ensuring a detainee’s presence at trial may constitutionally justify pretrial detention. As an initial matter, therefore, we must decide whether, in the context of the juvenile system, the combined interest in protecting both the community and the juvenile himself from the consequences of future criminal conduct is sufficient to justify such detention.
The “legitimate and compelling state interest” in protecting the community from crime cannot be doubted. …
The juvenile’s countervailing interest in freedom from institutional restraints, even for the brief time involved here, is undoubtedly substantial as well. But that interest must be qualified by the recognition that juveniles, unlike adults, are always in some form of custody. Children, by definition, are not assumed to have the capacity to take care of themselves. They are assumed to be subject to the control of their parents, and if parental control falters, the State must play its part as parens patriae. In this respect, the juvenile’s liberty interest may, in appropriate circumstances, be subordinated to the State’s “parens patriae interest in preserving and promoting the welfare of the child.”
The New York Court of Appeals, in upholding the statute at issue here, stressed at some length “the desirability of protecting the juvenile from his own folly.” Society has a legitimate interest in protecting a juvenile from the consequences of his criminal activity — both from potential physical injury which may be suffered when a victim fights back or a policeman attempts to make an arrest and from the downward spiral of criminal activity into which peer pressure may lead the child.
The substantiality and legitimacy of the state interests underlying this statute are confirmed by the widespread use and judicial acceptance of preventive detention for juveniles. …
… In light of the uniform legislative judgment that pretrial detention of juveniles properly promotes the interests both of society and the juvenile, we conclude that the practice serves a legitimate regulatory purpose compatible with the “fundamental fairness” demanded by the Due Process Clause in juvenile proceedings.
Of course, the mere invocation of a legitimate purpose will not justify particular restrictions and conditions of confinement amounting to punishment. It is axiomatic that “[d]ue process requires that a pretrial detainee not be punished.” Even given, therefore, that pretrial detention may serve legitimate regulatory purposes, it is still necessary to determine whether the terms and conditions of confinement under § 320.5(3)(b) are in fact compatible with those purposes. “A court must decide whether the disability is imposed for the purpose of punishment or whether it is but an incident of some other legitimate governmental purpose.” Absent a showing of an express intent to punish on the part of the State, that determination generally will turn on “whether an alternative purpose to which [the restriction] may rationally be connected is assignable for it, and whether it appears excessive in relation to the alternative purpose assigned [to it].”
There is no indication in the statute itself that preventive detention is used or intended as a punishment. …
…
… the maximum possible detention under § 320.5(3)(b) of a youth accused of a serious crime, assuming a 3-day extension of the factfinding hearing for good cause shown, is 17 days. The maximum detention for less serious crimes, again assuming a 3-day extension for good cause shown, is six days. These time frames seem suited to the limited purpose of providing the youth with a controlled environment and separating him from improper influences pending the speedy disposition of his case.
The conditions of confinement also appear to reflect the regulatory purposes relied upon by the State. When a juvenile is remanded after his initial appearance, he cannot, absent exceptional circumstances, be sent to a prison or lockup where he would be exposed to adult criminals. Instead, the child is screened by an “assessment unit” of the Department of Juvenile Justice. …
Secure detention is more restrictive, but it is still consistent with the regulatory and parens patriae objectives relied upon by the State. Children are assigned to separate dorms based on age, size, and behavior. They wear street clothes provided by the institution and partake in educational and recreational programs and counseling sessions run by trained social workers. Misbehavior is punished by confinement to one’s room. We cannot conclude from this record that the controlled environment briefly imposed by the State on juveniles in secure pretrial detention “is imposed for the purpose of punishment” rather than as “an incident of some other legitimate governmental purpose.”
…
… We are unpersuaded by the Court of Appeals’ rather cavalier equation of detentions that do not lead to continued confinement after an adjudication of guilt and “wrongful” or “punitive” pretrial detentions.
Pretrial detention need not be considered punitive merely because a juvenile is subsequently discharged subject to conditions or put on probation. In fact, such actions reinforce the original finding that close supervision of the juvenile is required. Lenient but supervised disposition is in keeping with the Act’s purpose to promote the welfare and development of the child. …
…
It may be, of course, that in some circumstances detention of a juvenile would not pass constitutional muster. But the validity of those detentions must be determined on a case-by-case basis. … We find no justification for the conclusion that … § 320.5(3)(b) is a punitive rather than a regulatory measure. Preventive detention under the FCA serves the legitimate state objective, held in common with every State in the country, of protecting both the juvenile and society from the hazards of pretrial crime.
B
… the remaining question is whether the procedures afforded juveniles detained prior to factfinding provide sufficient protection against erroneous and unnecessary deprivations of liberty. In Gerstein v. Pugh, we held that a judicial determination of probable cause is a prerequisite to any extended restraint on the liberty of an adult accused of crime. We did not, however, mandate a specific timetable. Nor did we require the “full panoply of adversary safeguards — counsel, confrontation, cross-examination, and compulsory process for witnesses.” Instead, we recognized “the desirability of flexibility and experimentation by the States.” …
In many respects, the FCA provides far more predetention protection for juveniles than we found to be constitutionally required for a probable-cause determination for adults in Gerstein. …
…
… notice, a hearing, and a statement of facts and reasons are given prior to any detention under § 320.5(3)(b). A formal probable-cause hearing is then held within a short while thereafter, if the factfinding hearing is not itself scheduled within three days. These flexible procedures have been found constitutionally adequate under the Fourth Amendment and under the Due Process Clause. Appellees have failed to note any additional procedures that would significantly improve the accuracy of the determination without unduly impinging on the achievement of legitimate state purposes.
Appellees argue, however, that the risk of erroneous and unnecessary detentions is too high despite these procedures because the standard for detention is fatally vague. Detention under § 320.5(3)(b) is based on a finding that there is a “serious risk” that the juvenile, if released, would commit a crime prior to his next court appearance. We have already seen that detention of juveniles on that ground serves legitimate regulatory purposes. But appellees claim, and the District Court agreed, that it is virtually impossible to predict future criminal conduct with any degree of accuracy. Moreover, they say, the statutory standard fails to channel the discretion of the Family Court judge by specifying the factors on which he should rely in making that prediction. The procedural protections noted above are thus, in their view, unavailing because the ultimate decision is intrinsically arbitrary and uncontrolled.
Our cases indicate, however, that from a legal point of view there is nothing inherently unattainable about a prediction of future criminal conduct. Such a judgment forms an important element in many decisions, and we have specifically rejected the contention, based on the same sort of sociological data relied upon by appellees and the District Court, “that it is impossible to predict future behavior and that the question is so vague as to be meaningless.”
We have also recognized that a prediction of future criminal conduct is “an experienced prediction based on a host of variables” which cannot be readily codified. … The decision is based on as much information as can reasonably be obtained at the initial appearance.
Given the right to a hearing, to counsel, and to a statement of reasons, there is no reason that the specific factors upon which the Family Court judge might rely must be specified in the statute. …
…
The judgment of the Court of Appeals is
Reversed.
JUSTICE MARSHALL, with whom JUSTICE BRENNAN and JUSTICE STEVENS join, dissenting.
…
The Court today holds that preventive detention of a juvenile pursuant to § 320.5(3)(b) does not violate the Due Process Clause. Two rulings are essential to the Court’s decision: that the provision promotes legitimate government objectives important enough to justify the abridgment of the detained juveniles’ liberty interests and that the provision incorporates procedural safeguards sufficient to prevent unnecessary or arbitrary impairment of constitutionally protected rights. Because I disagree with both of those rulings, I dissent.
I
The District Court made detailed findings… regarding the manner in which § 320.5(3)(b) is applied in practice. Unless clearly erroneous, those findings are binding upon us and must guide our analysis of the constitutional questions presented by these cases.
The first step in the process that leads to detention under § 320.5(3)(b) is known as “probation intake.” A juvenile may arrive at intake by one of three routes: he may be brought there directly by an arresting officer; he may be detained for a brief period after his arrest and then taken to intake; he may be released upon arrest and directed to appear at a designated time. The heart of the intake procedure is a 10-to-40-minute interview of the juvenile, the arresting officer, and sometimes the juvenile’s parent or guardian. The objectives of the probation officer conducting the interview are to determine the nature of the offense the child may have committed and to obtain some background information on him.
On the basis of the information derived from the interview and from an examination of the juvenile’s record, the probation officer decides whether the case should be disposed of informally (“adjusted”) or whether it should be referred to the Family Court. If the latter, the officer makes an additional recommendation regarding whether the juvenile should be detained. “There do not appear to be any governing criteria which must be followed by the probation officer in choosing between proposing detention and parole….”
The actual decision whether to detain a juvenile under § 320.5(3)(b) is made by a Family Court judge at what is called an “initial appearance” — a brief hearing resembling an arraignment. The information on which the judge makes his determination is very limited. He has before him a “petition for delinquency” prepared by a state agency, charging the juvenile with an offense, accompanied with one or more affidavits attesting to the juvenile’s involvement. Ordinarily the judge has in addition the written report and recommendation of the probation officer. However, the probation officer who prepared the report rarely attends the hearing. Nor is the complainant likely to appear. Consequently, “[o]ften there is no one present with personal knowledge of what happened.”
In the typical case, the judge appoints counsel for the juvenile at the time his case is called. Thus, the lawyer has no opportunity to make an independent inquiry into the juvenile’s background or character, and has only a few minutes to prepare arguments on the child’s behalf. The judge ordinarily does not interview the juvenile, makes no inquiry into the truth of allegations in the petition and does not determine whether there is probable cause to believe the juvenile committed the offense. The typical hearing lasts between 5 and 15 minutes, and the judge renders his decision immediately afterward.
Neither the statute nor any other body of rules guides the efforts of the judge to determine whether a given juvenile is likely to commit a crime before his trial. In making detention decisions, “each judge must rely on his own subjective judgment, based on the limited information available to him at court intake and whatever personal standards he himself has developed in exercising his discretionary authority under the statute.”…
…
It is against the backdrop of these findings that the contentions of the parties must be examined.
II
A
As the majority concedes, the fact that § 320.5(3)(b) applies only to juveniles does not insulate the provision from review under the Due Process Clause. “…
To comport with “fundamental fairness,” § 320.5(3)(b) must satisfy two requirements. First, it must advance goals commensurate with the burdens it imposes on constitutionally protected interests. Second, it must not punish the juveniles to whom it applies.
…
The majority’s arguments do not survive scrutiny. Its characterization of preventive detention as merely a transfer of custody from a parent or guardian to the State is difficult to take seriously. Surely there is a qualitative difference between imprisonment and the condition of being subject to the supervision and control of an adult who has one’s best interests at heart. And the majority’s depiction of the nature of confinement under § 320.5(3)(b) is insupportable on this record. As noted above, the District Court found that secure detention entails incarceration in a facility closely resembling a jail and that pretrial detainees are sometimes mixed with juveniles who have been found to be delinquent….
…
In short, fairly viewed, pretrial detention of a juvenile pursuant to § 320.5(3)(b) gives rise to injuries comparable to those associated with imprisonment of an adult. In both situations, the detainee suffers stigmatization and severe limitation of his freedom of movement. Indeed, the impressionability of juveniles may make the experience of incarceration more injurious to them than to adults; all too quickly juveniles subjected to preventive detention come to see society at large as hostile and oppressive and to regard themselves as irremediably “delinquent.” Such serious injuries to presumptively innocent persons — encompassing the curtailment of their constitutional rights to liberty — can be justified only by a weighty public interest that is substantially advanced by the statute.
…
For related reasons, § 320.5(3)(b) cannot satisfy either of the requirements discussed above that together define “fundamental fairness” in the context of pretrial detention.
B
Appellants and the majority contend that § 320.5(3)(b) advances a pair of intertwined government objectives: “protecting the community from crime” and “protecting a juvenile from the consequences of his criminal activity.” …
…
III
… As Judge Newman, concurring in the Court of Appeals observed, “New York’s statute is unconstitutional because it permits liberty to be denied, prior to adjudication of guilt, in the exercise of unfettered discretion as to an issue of considerable uncertainty — likelihood of future criminal behavior.”
…
Not surprisingly, in view of the lack of directions provided by the statute, different judges have adopted different ways of estimating the chances whether a juvenile will misbehave in the near future. … This discretion exercised by Family Court judges in making detention decisions gives rise to two related constitutional problems. First, it creates an excessive risk that juveniles will be detained “erroneously” — i.e., under circumstances in which no public interest would be served by their incarceration. Second, it fosters arbitrariness and inequality in a decisionmaking process that impinges upon fundamental rights.
…
The majority purports to see no value in such additional safeguards, contending that activity of estimating the likelihood that a given juvenile will commit a crime in the near future involves subtle assessment of a host of variables, the precise weight of which cannot be determined in advance. A review of the hearings that resulted in the detention of the juveniles included in the sample of 34 cases reveals the majority’s depiction of the decisionmaking process to be hopelessly idealized. For example, the operative portion of the initial appearance of Tyrone Parson … consisted of the following:
“COURT OFFICER: Will you identify yourself.
…
“TYRONE PARSON: Tyrone Parson, Age 15.
“THE COURT: Miss Brown, how many times has Tyrone been known to the Court?
…
“MISS BROWN: Seven times.
“THE COURT: Remand the respondent.”
This kind of parody of reasoned decisionmaking would be less likely to occur if judges were given more specific and mandatory instructions regarding the information they should consider and the manner in which they should assess it.
…
B
A principle underlying many of our prior decisions in various doctrinal settings is that government officials may not be accorded unfettered discretion in making decisions that impinge upon fundamental rights. Two concerns underlie this principle: excessive discretion fosters inequality in the distribution of entitlements and harms, inequality which is especially troublesome when those benefits and burdens are great; and discretion can mask the use by officials of illegitimate criteria in allocating important goods and rights.
…
The concerns that powered these decisions are strongly implicated by New York’s preventive-detention scheme. …
IV
The majority acknowledges — indeed, founds much of its argument upon — the principle that a State has both the power and the responsibility to protect the interests of the children within its jurisdiction. Yet the majority today upholds a statute whose net impact on the juveniles who come within its purview is overwhelmingly detrimental. Most persons detained under the provision reap no benefit and suffer serious injuries thereby. The welfare of only a minority of the detainees is even arguably enhanced. The inequity of this regime, combined with the arbitrariness with which it is administered, is bound to disillusion its victims regarding the virtues of our system of criminal justice. I can see — and the majority has pointed to — no public purpose advanced by the statute sufficient to justify the harm it works.
I respectfully dissent.

              Note
            
The standard for detaining adults is illustrated by the federal Bail Reform Act. The Act requires the pretrial detention of a defendant only if a judicial officer determines that no conditions or combination of conditions exist which will “reasonably assure the appearance of the person” and “the safety of any other person and the community.” Ideally, the hearing is supposed to take place immediately upon the defendant’s first appearance before the judicial officer. However, given that a defendant may lack representation at this initial appearance, the detention hearing is not likely to go forward unless the court has made other arrangements for the defendant to be represented by counsel. Section 3142(f)(2) also permits a 3 day delay of the detention hearing upon the motion of the government attorney. A defendant may request a continuance of up to 5 days under this section, for good cause shown. In a pretrial detention hearing, the government’s burden is to establish by clear and convincing evidence that no conditions of release will reasonably assure the safety of the community. The standard is different when the issue is whether any conditions of release will reasonably assure the defendant’s attendance at trial (risk of flight); the government need only prove that there are no such conditions by a “preponderance of the evidence.”
________________________
In Re Gault
387 U.S. 1 (1967)
MR. JUSTICE FORTAS delivered the opinion of the Court.
This is an appeal from a judgment of the Supreme Court of Arizona affirming the dismissal of a petition for a writ of habeas corpus. The petition sought the release of Gerald Francis Gault, appellants’ 15-year-old son, who had been committed as a juvenile delinquent to the State Industrial School by the Juvenile Court of Gila County, Arizona. The Supreme Court of Arizona affirmed  dismissal of the writ against various arguments which included an attack upon the constitutionality of the Arizona Juvenile Code because of its alleged denial of procedural due process rights to juveniles charged with being “delinquents.” The court agreed that the constitutional guarantee of due process of law is applicable in such proceedings. It held that Arizona’s Juvenile Code is to be read as “impliedly” implementing the “due process concept.” It then proceeded to identify and describe “the particular elements which constitute due process in a juvenile hearing.” It concluded that the proceedings ending in commitment of Gerald Gault did not offend those requirements. We do not agree, and we reverse. We begin with a statement of the facts.
I.
On Monday, June 8, 1964, at about 10 a. m., Gerald Francis Gault and a friend, Ronald Lewis, were taken into custody by the Sheriff of Gila County. Gerald was then still subject to a six months’ probation order which had been entered on February 25, 1964, as a result of his having been in the company of another boy who had stolen a wallet from a lady’s purse. The police action on June 8 was taken as the result of a verbal complaint by a neighbor of the boys, Mrs. Cook, about a telephone call made to her in which the caller or callers made lewd or indecent remarks. It will suffice for purposes of this opinion to say that the remarks or questions put to her were of the irritatingly offensive, adolescent, sex variety.
At the time Gerald was picked up, his mother and father were both at work. No notice that Gerald was being taken into custody was left at the home. No other steps were taken to advise them that their son had, in effect, been arrested. Gerald was taken to the Children’s Detention Home. When his mother arrived home at about 6 o’clock, Gerald was not there. Gerald’s older brother was sent to look for him at the trailer home of the Lewis family. He apparently learned then that Gerald was in custody. He so informed his mother. The two of them went to the Detention Home. The deputy probation officer, Flagg, who was also superintendent of the Detention Home, told Mrs. Gault “why Jerry was there” and said that a hearing would be held in Juvenile Court at 3 o’clock the following day, June 9.
Officer Flagg filed a petition with the court on the hearing day, June 9, 1964. It was not served on the Gaults. Indeed, none of them saw this petition until the habeas corpus hearing on August 17, 1964. The petition was entirely formal. It made no reference to any factual basis for the judicial action which it initiated. It recited only that “said minor is under the age of eighteen years, and is in need of the protection of this Honorable Court; [and that] said minor is a delinquent minor.” It prayed for a hearing and an order regarding “the care and custody of said minor.” Officer Flagg executed a formal affidavit in support of the petition.
On June 9, Gerald, his mother, his older brother, and Probation Officers Flagg and Henderson appeared before the Juvenile Judge in chambers. Gerald’s father was not there. He was at work out of the city. Mrs. Cook, the complainant, was not there. No one was sworn at this hearing. No transcript or recording was made. No memorandum or record of the substance of the proceedings was prepared. Our information about the proceedings and the subsequent hearing on June 15, derives entirely from the testimony of the Juvenile Court Judge, Mr. and Mrs. Gault and Officer Flagg at the habeas corpus proceeding conducted two months later. From this, it appears that at the June 9 hearing Gerald was questioned by the judge about the telephone call. There was conflict as to what he said. His mother recalled that Gerald said he only dialed Mrs. Cook’s number and handed the telephone to his friend, Ronald. Officer Flagg recalled that Gerald had admitted making the lewd remarks. Judge McGhee testified that Gerald “admitted making one of these [lewd] statements.” At the conclusion of the hearing, the judge said he would “think about it.” Gerald was taken back to the Detention Home. He was not sent to his own home with his parents. On June 11 or 12, after having been detained since June 8, Gerald was released and driven home. There is no explanation in the record as to why he was kept in the Detention Home or why he was released. At 5 p. m. on the day of Gerald’s release, Mrs. Gault received a note signed by Officer Flagg. It was on plain paper, not letterhead. Its entire text was as follows:“Mrs. Gault:
“Judge McGHEE has set Monday June 15, 1964 at 11:00 A. M. as the date and time for further Hearings on Gerald’s delinquency
“/s/Flagg”



At the appointed time on Monday, June 15, Gerald, his father and mother, Ronald Lewis and his father, and Officers Flagg and Henderson were present before Judge McGhee. Witnesses at the habeas corpus proceeding differed in their recollections of Gerald’s testimony at the June 15 hearing. Mr. and Mrs. Gault recalled that Gerald again testified that he had only dialed the number and that the other boy had made the remarks. Officer Flagg agreed that at this hearing Gerald did not admit making the lewd remarks. But Judge McGhee recalled that “there was some admission again of some of the lewd statements. He – he didn’t admit any of the more serious lewd statements.” Again, the complainant, Mrs. Cook, was not present. Mrs. Gault asked that Mrs. Cook be present “so she could see which boy that done the talking, the dirty talking over the phone.” The Juvenile Judge said “she didn’t have to be present at that hearing.” The judge did not speak to Mrs. Cook or communicate with her at any time. Probation Officer Flagg had talked to her once – over the telephone on June 9.
At this June 15 hearing a “referral report” made by the probation officers was filed with the court, although not disclosed to Gerald or his parents. This listed the charge as “Lewd Phone Calls.” At the conclusion of the hearing, the judge committed Gerald as a juvenile delinquent to the State Industrial School “for the period of his minority [that is, until 21], unless sooner discharged by due process of law.” An order to that effect was entered. It recites that “after a full hearing and due deliberation the Court finds that said minor is a delinquent child, and that said minor is of the age of 15 years.”
No appeal is permitted by Arizona law in juvenile cases. On August 3, 1964, a petition for a writ of habeas corpus was filed with the Supreme Court of Arizona and referred by it to the Superior Court for hearing.
At the habeas corpus hearing on August 17, Judge McGhee was vigorously cross-examined as to the basis for his actions. He testified that he had taken into account the fact that Gerald was on probation. He was asked “under what section of … the code you found the boy delinquent?”
His answer is set forth in the margin. In substance, he concluded that Gerald came within ARS § 8-201-6 (a), which specifies that a “delinquent child” includes one “who has violated a law of the state or an ordinance or regulation of a political subdivision thereof.” The law which Gerald was found to have violated is ARS § 13-377. This section of the Arizona Criminal Code provides that a person who “in the presence or hearing of any woman or child … uses vulgar, abusive or obscene language, is guilty of a misdemeanor….” The penalty specified in the Criminal Code, which would apply to an adult, is $ 5 to $ 50, or imprisonment for not more than two months. The judge also testified that he acted under ARS § 8-201-6 (d) which includes in the definition of a “delinquent child” one who, as the judge phrased it, is “habitually involved in immoral matters.”
Asked about the basis for his conclusion that Gerald was “habitually involved in immoral matters,” the judge testified, somewhat vaguely, that two years earlier, on July 2, 1962, a “referral” was made concerning Gerald, “where the boy had stolen a baseball glove from another boy and lied to the Police Department about it.” The judge said there was “no hearing,” and “no accusation” relating to this incident, “because of lack of material foundation.” But it seems to have remained in his mind as a relevant factor. The judge also testified that Gerald had admitted making other nuisance phone calls in the past which, as the judge recalled the boy’s testimony, were “silly calls, or funny calls, or something like that.”
The Superior Court dismissed the writ, and appellants sought review in the Arizona Supreme Court….
The Supreme Court handed down an elaborate and wide-ranging opinion affirming dismissal of the writ … In their jurisdictional statement and brief in this Court, appellants … urge that we hold the Juvenile Code of Arizona invalid on its face or as applied in this case because, contrary to the Due Process Clause of the Fourteenth Amendment, the juvenile is taken from the custody of his parents and committed to a state institution pursuant to proceedings in which the Juvenile Court has virtually unlimited discretion, and in which the following basic rights are denied:	1.Notice of the charges;

 

	2.
Right to counsel;

 

	3.Right to confrontation and cross-examination;

 

	4.Privilege against self-incrimination;

 

	5.Right to a transcript of the proceedings; and

 

	6.Right to appellate review.

 





…
II.
The Supreme Court of Arizona held that due process of law is requisite to the constitutional validity of proceedings in which a court reaches the conclusion that a juvenile has been at fault, has engaged in conduct prohibited by law, or has otherwise misbehaved with the consequence that he is committed to an institution in which his freedom is curtailed. This conclusion is in accord with the decisions of a number of courts under both federal and state constitutions.
This Court has not heretofore decided the precise question. …Accordingly, while … [prior] cases relate only to restricted aspects of the subject, they unmistakably indicate that, whatever may be their precise impact, neither the Fourteenth Amendment nor the Bill of Rights is for adults alone.
We do not in this opinion consider the impact of these constitutional provisions upon the totality of the relationship of the juvenile and the state. We do not even consider the entire process relating to juvenile “delinquents.” For example, we are not here concerned with the procedures or constitutional rights applicable to the pre-judicial stages of the juvenile process, nor do we direct our attention to the post-adjudicative or dispositional process. We consider only the problems presented to us by this case. These relate to the proceedings by which a determination is made as to whether a juvenile is a “delinquent” as a result of alleged misconduct on his part, with the consequence that he may be committed to a state institution. As to these proceedings, there appears to be little current dissent from the proposition that the Due Process Clause has a role to play. The problem is to ascertain the precise impact of the due process requirement upon such proceedings.
From the inception of the juvenile court system, wide differences have been tolerated — indeed insisted upon — between the procedural rights accorded to adults and those of juveniles. In practically all jurisdictions, there are rights granted to adults which are withheld from juveniles. In addition to the specific problems involved in the present case, for example, it has been held that the juvenile is not entitled to bail, to indictment by grand jury, to a public trial or to trial by jury. It is  frequent practice that rules governing the arrest and interrogation of adults by the police are not observed in the case of juveniles.
The history and theory underlying this development are well-known, but a recapitulation is necessary for purposes of this opinion. The Juvenile Court movement began in this country at the end of the last century. From the juvenile court statute adopted in Illinois in 1899, the system has spread to every State in the Union….
The early reformers were appalled by adult procedures and penalties, and by the fact that children could be given long prison sentences and mixed in jails with hardened criminals. They were profoundly convinced that society’s duty to the child could not be confined by the concept of justice alone. They believed that society’s role was not to ascertain whether the child was “guilty” or “innocent,” but “What is he, how has he become what he is, and what had best be done in his interest and in the interest of the state to save him from a downward career.” The child — essentially good, as they saw it — was to be made “to feel that he is the object of [the state’s] care and solicitude,” not that he was under arrest or on trial. The rules of criminal procedure were therefore altogether inapplicable. The apparent rigidities, technicalities, and harshness which they observed in both substantive and procedural criminal law were therefore to be discarded. The idea of crime and punishment was to be abandoned. The child was to be “treated” and “rehabilitated” and the procedures, from apprehension through institutionalization, were to be “clinical” rather than punitive.
These results were to be achieved, without coming to conceptual and constitutional grief, by insisting that the proceedings were not adversary, but that the state was proceeding as parens patriae. …
The right of the state, as parens patriae, to deny to the child procedural rights available to his elders was elaborated by the assertion that a child, unlike an adult, has a right “not to liberty but to custody.” He can be made to attorn to his parents, to go to school, etc. If his parents default in effectively performing their custodial functions — that is, if the child is “delinquent” — the state may intervene. In doing so, it does not deprive the child of any rights, because he has none. It merely provides the “custody” to which the child is entitled. On this basis, proceedings involving juveniles were described as “civil” not “criminal” and therefore not subject to the requirements which restrict the state when it seeks to deprive a person of his liberty.
Accordingly, the highest motives and most enlightened impulses led to a peculiar system for juveniles, unknown to our law in any comparable context. The constitutional and theoretical basis for this peculiar system is — to say the least — debatable. …
Failure to observe the fundamental requirements of due process has resulted in instances, which might have been avoided, of unfairness to individuals and inadequate or inaccurate findings of fact and unfortunate prescriptions of remedy. Due process of law is the primary and indispensable foundation of individual freedom. … It is these instruments of due process which enhance the possibility that truth will emerge from the confrontation of opposing versions and conflicting data. “Procedure is to law what ‘scientific method’ is to science.”
It is claimed that juveniles obtain benefits from the special procedures applicable to them which more than offset the disadvantages of denial of the substance of normal due process. As we shall discuss, the observance of due process standards, intelligently and not ruthlessly administered, will not compel the States to abandon or displace any of the substantive benefits of the juvenile process. But it is important, we think, that the claimed benefits of the juvenile process should be candidly appraised….
… the features of the juvenile system which its proponents have asserted are of unique benefit will not be impaired by constitutional domestication. For example, the commendable principles relating to the processing and treatment of juveniles separately from adults are in no way involved or affected by the procedural issues under discussion. Further, we are told that one of the important benefits of the special juvenile court procedures is that they avoid classifying the juvenile as a “criminal.” The juvenile offender is now classed as a “delinquent.” There is, of course, no reason why this should not continue. It is disconcerting, however, that this term has come to involve only slightly less stigma than the term “criminal” applied to adults. …
Beyond this, it is frequently said that juveniles are protected by the process from disclosure of their deviational behavior. … This claim of secrecy, however, is more rhetoric than reality. Disclosure of court records is discretionary with the judge in most jurisdictions. Statutory restrictions almost invariably apply only to the court records, and even as to those the evidence is that many courts routinely furnish information to the FBI and the military, and on request to government agencies and even to private employers. Of more importance are police records. In most States the police keep a complete file of juvenile “police contacts” and have complete discretion as to disclosure of juvenile records. Police departments receive requests for information from the FBI and other law-enforcement agencies, the Armed Forces, and social service agencies, and most of them generally comply. Private employers word their application forms to produce information concerning juvenile arrests and court proceedings, and in some jurisdictions information concerning juvenile police contacts is furnished private employers as well as government agencies.
…
Further, it is urged that the juvenile benefits from informal proceedings in the court. The early conception of the Juvenile Court proceeding was one in which a fatherly judge touched the heart and conscience of the erring youth by talking over his problems, by paternal advice and admonition, and in which, in extreme situations, benevolent and wise institutions of the State provided guidance and help “to save him from a downward career.” Then, as now, goodwill and compassion were admirably prevalent. But recent studies have, with surprising unanimity, entered sharp dissent as to the validity of this gentle conception. They suggest that the appearance as well as the actuality of fairness, impartiality and orderliness — in short, the essentials of due process — may be a more impressive and more therapeutic attitude so far as the juvenile is concerned. For example, in a recent study, the sociologists Wheeler and Cottrell observe that when the procedural laxness of the “parens patriae” attitude is followed by stern disciplining, the contrast may have an adverse effect upon the child, who feels that he has been deceived or enticed. They conclude as follows: “Unless appropriate due process of law is followed, even the juvenile who has violated the law may not feel that he is being fairly treated and may therefore resist the rehabilitative efforts of court personnel.” … While due process requirements will, in some instances, introduce a degree of order and regularity to Juvenile Court proceedings to determine delinquency, and in contested cases will introduce some elements of the adversary system, nothing will require that the conception of the kindly juvenile judge be replaced by its opposite, nor do we here rule upon the question whether ordinary due process requirements must be observed with respect to hearings to determine the disposition of the delinquent child.
Ultimately, however, we confront the reality of that portion of the Juvenile Court process with which we deal in this case. A boy is charged with misconduct. The boy is committed to an institution where he may be restrained of liberty for years. It is of no constitutional consequence — and of limited practical meaning — that the institution to which he is committed is called an Industrial School. The fact of the matter is that, however euphemistic the title, a “receiving home” or an “industrial school” for juveniles is an institution of confinement in which the child is incarcerated for a greater or lesser time. His world becomes “a building with whitewashed walls, regimented routine and institutional hours ….” Instead of mother and father and sisters and brothers and friends and classmates, his world is peopled by guards, custodians, state employees, and “delinquents” confined with him for anything from waywardness to rape and homicide.
In view of this, it would be extraordinary if our Constitution did not require the procedural regularity and the exercise of care implied in the phrase “due process.” Under our Constitution, the condition of being a boy does not justify a kangaroo court. The traditional ideas of Juvenile Court procedure, indeed, contemplated that time would be available and care would be used to establish precisely what the juvenile did and why he did it — was it a prank of adolescence or a brutal act threatening serious consequences to himself or society unless corrected? Under traditional notions, one would assume that in a case like that of Gerald Gault, where the juvenile appears to have a home, a working mother and father, and an older brother, the Juvenile Judge would have made a careful inquiry and judgment as to the possibility that the boy could be disciplined and dealt with at home, despite his previous transgressions. Indeed, so far as appears in the record before us, except for some conversation with Gerald about his school work and his “wanting to go to … Grand Canyon with his father,” the points to which the judge directed his attention were little different from those that would be involved in determining any charge of violation of a penal statute. The essential difference between Gerald’s case and a normal criminal case is that safeguards available to adults were discarded in Gerald’s case. The summary procedure as well as the long commitment was possible because Gerald was 15 years of age instead of over 18.
If Gerald had been over 18, he would not have been subject to Juvenile Court proceedings. For the particular offense immediately involved, the maximum punishment would have been a fine of $ 5 to $ 50, or imprisonment in jail for not more than two months. Instead, he was committed to custody for a maximum of six years. If he had been over 18 and had committed an offense to which such a sentence might apply, he would have been entitled to substantial rights under the Constitution of the United States as well as under Arizona’s laws and constitution. The United States Constitution would guarantee him rights and protections with respect to arrest, search and seizure, and pretrial interrogation. It would assure him of specific notice of the charges and adequate time to decide his course of action and to prepare his defense. He would be entitled to clear advice that he could be represented by counsel, and, at least if a felony were involved, the State would be required to provide counsel if his parents were unable to afford it. If the court acted on the basis of his confession, careful procedures would be required to assure its voluntariness. If the case went to trial, confrontation and opportunity for cross-examination would be guaranteed. So wide a gulf between the State’s treatment of the adult and of the child requires a bridge sturdier than mere verbiage, and reasons more persuasive than cliche can provide. As Wheeler and Cottrell have put it, “The rhetoric of the juvenile court movement has developed without any necessarily close correspondence to the realities of court and institutional routines.”
…
We now turn to the specific issues which are presented to us in the present case.
III.
NOTICE OF CHARGES.
…
We cannot agree with the court’s conclusion that adequate notice was given in this case. Notice, to comply with due process requirements, must be given sufficiently in advance of scheduled court proceedings so that reasonable opportunity to prepare will be afforded, and it must “set forth the alleged misconduct with particularity.” It is obvious, as we have discussed above, that no purpose of shielding the child from the public stigma of knowledge of his having been taken into custody and scheduled for hearing is served by the procedure approved by the court below. The “initial hearing” in the present case was a hearing on the merits. Notice at that time is not timely; and even if there were a conceivable purpose served by the deferral proposed by the court below, it would have to yield to the requirements that the child and his parents or guardian be notified, in writing, of the specific charge or factual allegations to be considered at the hearing, and that such written notice be given at the earliest practicable time, and in any event sufficiently in advance of the hearing to permit preparation. Due process of law requires notice of the sort we have described — that is, notice which would be deemed constitutionally adequate in a civil or criminal proceeding. It does not allow a hearing to be held in which a youth’s freedom and his parents’ right to his custody are at stake without giving them timely notice, in advance of the hearing, of the specific issues that they must meet. Nor, in the circumstances of this case, can it reasonably be said that the requirement of notice was waived.
IV.

RIGHT TO COUNSEL.
…
We conclude that the Due Process Clause of the Fourteenth Amendment requires that in respect of proceedings to determine delinquency which may result in commitment to an institution in which the juvenile’s freedom is curtailed, the child and his parents must be notified of the child’s right to be represented by counsel retained by them, or if they are unable to afford counsel, that counsel will be appointed to represent the child.
At the habeas corpus proceeding, Mrs. Gault testified that she knew that she could have appeared with counsel at the juvenile hearing. This knowledge is not a waiver of the right to counsel which she and her juvenile son had, as we have defined it. They had a right expressly to be advised that they might retain counsel and to be confronted with the need for specific consideration of whether they did or did not choose to waive the right. If they were unable to afford to employ counsel, they were entitled in view of the seriousness of the charge and the potential commitment, to appointed counsel, unless they chose waiver. Mrs. Gault’s knowledge that she could employ counsel was not an “intentional relinquishment or abandonment” of a fully known right.
V.
CONFRONTATION, SELF-INCRIMINATION, CROSS-EXAMINATION.
Appellants urge that the writ of habeas corpus should have been granted because of the denial of the rights of confrontation and cross-examination in the Juvenile Court hearings, and because the privilege against self-incrimination was not observed. The Juvenile Court Judge testified at the habeas corpus hearing that he had proceeded on the basis of Gerald’s admissions at the two hearings. Appellants attack this on the ground that the admissions were obtained in disregard of the privilege against self-incrimination. If the confession is disregarded, appellants argue that the delinquency conclusion, since it was fundamentally based on a finding that Gerald had made lewd remarks during the phone call to Mrs. Cook, is fatally defective for failure to accord the rights of confrontation and cross-examination which the Due Process Clause of the Fourteenth Amendment of the Federal Constitution guarantees in state proceedings generally.
Our first question, then, is whether Gerald’s admission was improperly obtained and relied on as the basis of  decision, in conflict with the Federal Constitution. For this purpose, it is necessary briefly to recall the relevant facts.
Mrs. Cook, the complainant, and the recipient of the alleged telephone call, was not called as a witness. Gerald’s mother asked the Juvenile Court Judge why Mrs. Cook was not present and the judge replied that “she didn’t have to be present.” So far as appears, Mrs. Cook was spoken to only once, by Officer Flagg, and this was by telephone. The judge did not speak with her on any occasion. Gerald had been questioned by the probation officer after having been taken into custody. The exact circumstances of this questioning do not appear but any admissions Gerald may have made at this time do not appear in the record. Gerald was also questioned by the Juvenile Court Judge at each of the two hearings. The judge testified in the habeas corpus proceeding that Gerald admitted making “some of the lewd statements … [but not] any of the more serious lewd statements.” There was conflict and uncertainty among the witnesses at the habeas corpus proceeding—the Juvenile Court Judge, Mr. and Mrs. Gault, and the probation officer — as to what Gerald did or did not admit.
We shall assume that Gerald made admissions of the sort described by the Juvenile Court Judge, as quoted above. Neither Gerald nor his parents were advised that he did not have to testify or make a statement, or that an incriminating statement might result in his commitment as a “delinquent.”
The Arizona Supreme Court rejected appellants’ contention that Gerald had a right to be advised that he need not incriminate himself. It said: “We think the necessary flexibility for individualized treatment will be enhanced by a rule which does not require the judge to advise the infant of a privilege against self-incrimination.”
…
It has long been recognized that the eliciting and use of confessions or admissions require careful scrutiny….
…
The privilege against self-incrimination is, of course, related to the question of the safeguards necessary to assure that admissions or confessions are reasonably trustworthy, that they are not the mere fruits of fear or coercion, but are reliable expressions of the truth. The roots of the privilege are, however, far deeper. They tap the basic stream of religious and political principle because the privilege reflects the limits of the individual’s attornment to the state and — in a philosophical sense — insists upon the equality of the individual and the state. In other words, the privilege has a broader and deeper thrust than the rule which prevents the use of confessions which are the product of coercion because coercion is thought to carry with it the danger of unreliability. One of its purposes is to prevent the state, whether by force or by psychological domination, from overcoming the mind and will of the person under investigation and depriving him of the freedom to decide whether to assist the state in securing his conviction.
It would indeed be surprising if the privilege against self-incrimination were available to hardened criminals but not to children. The language of the Fifth Amendment, applicable to the States by operation of the Fourteenth Amendment, is unequivocal and without exception. And the scope of the privilege is comprehensive. As MR. JUSTICE WHITE, concurring, stated in Murphy v. Waterfront Commission (1964):“The privilege can be claimed in any proceeding, be it criminal or civil, administrative or judicial, investigatory or adjudicatory. .. it protects any disclosures which the witness may reasonably apprehend could be used in a criminal prosecution or which could lead to other evidence that might be so used.”



With respect to juveniles, both common observation and expert opinion emphasize that the “distrust of confessions made in certain situations” … is imperative in the case of children from an early age through adolescence….
…
Against the application to juveniles of the right to silence, it is argued that juvenile proceedings are “civil” and not “criminal,” and therefore the privilege should not apply. …However, … the availability of the privilege does not turn upon the type of proceeding in which its protection is invoked, but upon the nature of the statement or admission and the exposure which it invites. The privilege may, for example, be claimed in a civil or administrative proceeding, if the statement is or may be inculpatory.
It would be entirely unrealistic to carve out of the Fifth Amendment all statements by juveniles on the ground that these cannot lead to “criminal” involvement. … And our Constitution guarantees that no person shall be “compelled” to be a witness against himself when he is threatened with deprivation of his liberty — a command which this Court has broadly applied and generously implemented in accordance with the teaching of the history of the privilege and its great office in mankind’s battle for freedom.
In addition, … the fact of the matter is that there is little or no assurance in Arizona, as in most if not all of the States, that a juvenile apprehended and interrogated by the police or even by the Juvenile Court itself will remain outside of the reach of adult courts as a consequence of the offense for which he has been taken into custody. …
It is also urged, as the Supreme Court of Arizona here asserted, that the juvenile and presumably his parents should not be advised of the juvenile’s right to silence because confession is good for the child as the commencement of the assumed therapy of the juvenile court process, and he should be encouraged to assume an attitude of trust and confidence toward the officials of the juvenile process. This proposition has been subjected to widespread challenge on the basis of current reappraisals of the rhetoric and realities of the handling of juvenile offenders.
…
We conclude that the constitutional privilege against self-incrimination is applicable in the case of juveniles as it is with respect to adults. We appreciate that special problems may arise with respect to waiver of the privilege by or on behalf of children, and that there may well be some differences in technique — but not in principle — depending upon the age of the child and the presence and competence of parents. The participation of counsel will, of course, assist the police, Juvenile Courts and appellate tribunals in administering the privilege. If counsel was not present for some permissible reason when an admission was obtained, the greatest care must be taken to assure that the admission was voluntary, in the sense not only that it was not coerced or suggested, but also that it was not the product of ignorance of rights or of adolescent fantasy, fright or despair.
The “confession” of Gerald Gault was first obtained by Officer Flagg, out of the presence of Gerald’s parents, without counsel and without advising him of his right to silence, as far as appears. The judgment of the Juvenile Court was stated by the judge to be based on Gerald’s admissions in court. Neither “admission” was reduced to writing, and, to say the least, the process by which the “admissions” were obtained and received must be characterized as lacking the certainty and order which are required of proceedings of such formidable consequences. Apart from the “admissions,” there was nothing upon which a judgment or finding might be based. There was no sworn testimony. Mrs. Cook, the complainant, was not present. The Arizona Supreme Court held that “sworn testimony must be required of all witnesses including police officers, probation officers and others who are part of or officially related to the juvenile court structure.” We hold that this is not enough. No reason is suggested or appears for a different rule in respect of sworn testimony in juvenile courts than in adult tribunals. Absent a valid confession adequate to support the determination of the Juvenile Court, confrontation and sworn testimony by witnesses available for cross-examination were essential for a finding of “delinquency” and an order committing Gerald to a state institution for a maximum of six years.
…
… “there is no place in our system of law for reaching a result of such tremendous consequences without ceremony . . . .  We now hold that, absent a valid confession, a determination of delinquency and an order of commitment to a state institution cannot be sustained in the absence of sworn testimony subjected to the opportunity for cross-examination in accordance with our law and constitutional requirements.
VI.
APPELLATE REVIEW AND TRANSCRIPT OF PROCEEDINGS.
Appellants urge that the Arizona statute is unconstitutional under the Due Process Clause because, as construed by its Supreme Court, “there is no right of appeal from a juvenile court order … .” The court held that there is no right to a transcript because there is no right to appeal and because the proceedings are confidential and any record must be destroyed after a prescribed period of time. Whether a transcript or other recording is made, it held, is a matter for the discretion of the juvenile court.
This Court has not held that a State is required by the Federal Constitution “to provide appellate courts or a right to appellate review at all.” In view of the fact that we must reverse the Supreme Court of Arizona’s affirmance of the dismissal of the writ of habeas corpus for other reasons, we need not rule on this question in the present case or upon the failure to provide a transcript or recording of the hearings — or, indeed, the failure of the Juvenile Judge to state the grounds for his conclusion. … As the present case illustrates, the consequences of failure to provide an appeal, to record the proceedings, or to make findings or state the grounds for the juvenile court‘s conclusion may be to throw a burden upon the machinery for habeas corpus, to saddle the reviewing process with the burden of attempting to reconstruct a record, and to impose upon the Juvenile Judge the unseemly duty of testifying under cross-examination as to the events that transpired in the hearings before him.
For the reasons stated, the judgment of the Supreme Court of Arizona is reversed and the cause remanded for further proceedings not inconsistent with this opinion.
It is so ordered.
MR. JUSTICE BLACK, concurring. [omitted]
MR. JUSTICE WHITE, concurring. [omitted]
MR. JUSTICE HARLAN, concurring in part and dissenting in part. [omitted]
MR. JUSTICE STEWART, dissenting.
The Court today uses an obscure Arizona case as a vehicle to impose upon thousands of juvenile courts throughout the Nation restrictions that the Constitution made applicable to adversary criminal trials. I believe the Court’s decision is wholly unsound as a matter of constitutional law, and sadly unwise as a matter of judicial policy.
Juvenile proceedings are not criminal trials. They are not civil trials. They are simply not adversary proceedings. Whether treating with a delinquent child, a neglected child, a defective child, or a dependent child, a juvenile proceeding’s whole purpose and mission is the very opposite of the mission and purpose of a prosecution in a criminal court. The object of the one is the correction of a condition. The object of the other is conviction and punishment for a criminal act.
…
I possess neither the specialized experience nor the expert knowledge to predict with any certainty where may lie the brightest hope for progress in dealing with the serious problems of juvenile delinquency. But I am certain that the answer does not lie in the Court’s opinion in this case, which serves to convert a juvenile proceeding into a criminal prosecution.
The inflexible restrictions that the Constitution so wisely made applicable to adversary criminal trials have no inevitable place in the proceedings of those public social agencies known as juvenile or family courts. And to impose the Court’s long catalog of requirements upon juvenile proceedings in every area of the country is to invite a long step backwards into the nineteenth century. …
A State in all its dealings must, of course, accord every person due process of law. And due process may require that some of the same restrictions which the Constitution has placed upon criminal trials must be imposed upon juvenile proceedings. … But it certainly does not follow that notice of a juvenile hearing must be framed with all the technical niceties of a criminal indictment.
In any event, there is no reason to deal with issues such as these in the present case. The Supreme Court of Arizona found that the parents of Gerald Gault “knew of their right to counsel, to subpoena and cross examine witnesses, of the right to confront the witnesses against Gerald and the possible consequences of a finding of delinquency.” It further found that “Mrs. Gault knew the exact nature of the charge against Gerald from the day he was taken to the detention home.” …
I would dismiss the appeal.
________________________

              In Re Winship
            
397 U.S. 358 (1970)
Mr. Justice BRENNAN delivered the opinion of the Court
… This case presents the single, narrow question whether proof beyond a reasonable doubt is among the ‘essentials of due process and fair treatment’ required during the adjudicatory stage when a juvenile is charged with an act which would constitute a crime if committed by an adult.
Section 712 of the New York Family Court Act defines a juvenile delinquent as ‘a person over seven and less than sixteen years of age who does any act which, if done by an adult, would constitute a crime.’ During a 1967 adjudicatory hearing, conducted pursuant to 742 of the Act, a judge in New York Family Courtfound that appellant, then a 12-year-old boy, had entered a locker and stolen $112 from a woman’s pocketbook. The petition which charged appellant with delinquency alleged that his act, ‘if done by an adult, would constitute the crime or crimes of Larceny.’ The judge acknowledged that the proof might not establish guilt beyond a reasonable doubt, but rejected appellant’s contention that such proof was required by the Fourteenth Amendment. The judge relied instead on 744(b) of the New York Family Court Act which provides that ‘(a)ny determination at the conclusion of (an adjudicatory) hearing that a (juvenile) did an act or acts must be based on a preponderance of the evidence.’ During a subsequent dispositional hearing, appellant was ordered placed in a training school for an initial period of 18 months, subject to annual extensions of his commitment until his 18th birthday-six years in appellant’s case. The Appellate Division of the New York Supreme Court, First Judicial Department, affirmed without opinion. The New York Court of Appeals then affirmed by a four- to-three vote, expressly sustaining the constitutionality of 744(b). We noted probable jurisdiction. We reverse.
I
The requirement that guilt of a criminal charge be established by proof beyond a reasonable doubt dates at least from our early years as a Nation. The ‘demand for a higher degree of persuasion in criminal cases was recurrently expressed from ancient times, (though) its crystallization into the formula ‘beyond a reasonable doubt’ seems to have occurred as late as 1798. It is now accepted in common law jurisdictions as the measure of persuasion by which the prosecution must convince the trier of all the essential elements of guilt.’ …
Expressions in many opinions of this Court indicate that it has long been assumed that proof of a criminal charge beyond a reasonable doubt is constitutionally required. …
The reasonable-doubt standard plays a vital role in the American scheme of criminal procedure. It is a prime instrument for reducing the risk of convictions resting on factual error. …
The requirement of proof beyond a reasonable doubt has this vital role in our criminal procedure for cogent reasons. The accused during a criminal prosecution has at stake interest of immense importance, both because of the possibility that he may lose his liberty upon conviction and because of the certainty that he would be stigmatized by the conviction. Accordingly, a society that values the good name and freedom of every individual should not condemn a man for commission of a crime when there is reasonable doubt about his guilt. …
Moreover, use of the reasonable-doubt standard is indispensable to command the respect and confidence of the community in applications of the criminal law. It is critical that the moral force of the criminal law not be diluted by a standard of proof that leaves people in doubt whether innocent men are being condemned. It is also important in our free society that every individual going about his ordinary affairs have confidence that his government cannot adjudge him guilty of a criminal offense without convincing a proper factfinder of his guilt with utmost certainty.
Lest there remain any doubt about the constitutional stature of the reasonable-doubt standard, we explicitly hold that the Due Process Clause protects the accused against conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime with which he is charged.
II
We turn to the question whether juveniles, like adults, are constitutionally entitled to proof beyond a reasonable doubt when they are charged with violation of a criminal law. The same considerations that demand extreme caution in factfinding to protect the innocent adult apply as well to the innocent child. We do not find convincing the contrary arguments of the New York Court of Appeals, Gault rendered untenable much of the reasoning relied upon by that court to sustain the constitutionality of 744(b). … We made clear in that decision that civil labels and good intentions do not themselves obviate the need for criminal due process safeguards in juvenile courts, for ‘(a) proceeding where the issue is whether the child will be found to be ‘delinquent’ and subjected to the loss of his liberty for years is comparable in seriousness to a felony prosecution.’
Nor do we perceive any merit in the argument that to afford juveniles the protection of proof beyond a reasonable doubt would risk destruction of beneficial aspects of the juvenile process. Use of the reasonable- doubt standard during the adjudicatory hearing will not disturb New York’s policies that a finding that a child has violated a criminal law does not constitute a criminal conviction, that such a finding does not deprive the child of his civil rights, and that juvenile proceedings are confidential. Nor will there be any effect on the informality, flexibility, or speed of the hearing at which the factfinding takes place. And the opportunity during the post-adjudicatory or dispositional hearing for a wide-ranging review of the child’s social history and for his individualized treatment will remain unimpaired. Similarly, there will be no effect on the procedures distinctive to juvenile proceedings that are employed prior to the adjudicatory hearing.
The Court of Appeals observed that ‘a child’s best interest is not necessarily, or even probably, promoted if he wins in the particular inquiry which may bring him to the juvenile court.’ It is true, of course, that the juvenile may be engaging in a general course of conduct inimical to his welfare that calls for judicial intervention. But that intervention cannot take the form of subjecting the child to the stigma of a finding that he violated a criminal law and to the possibility of institutional confinement on proof insufficient to convict him were he an adult.
We conclude, as we concluded regarding the essential due process safeguards applied in Gault, that the observance of the standard of proof beyond a reasonable doubt ‘will not compel the States to abandon or displace any of the substantive benefits of the juvenile process.’
Finally, we reject the Court of Appeals’ suggestion that there is, in any event, only a ‘tenuous difference’ between the reasonable-doubt and preponderance standards. The suggestion is singularly unpersuasive. In this very case, the trial judge’s ability to distinguish between the two standards enabled him to make a finding of guilt that he conceded he might not have made under the standard of proof beyond a reasonable doubt. …
III
In sum, the constitutional safeguard of proof beyond a reasonable doubt is as much required during the adjudicatory stage of a delinquency proceeding as are those constitutional safeguards applied in Gault-notice of charges, right to counsel, the rights of confrontation and examination, and the privilege against self-incrimination. …
Reversed.
Mr. Justice HARLAN, concurring. [omitted]
Mr. Chief Justice BURGER, with whom Mr. Justice STEWART joins, dissenting.
The Court’s opinion today rests entirely on the assumption that all juvenile proceedings are ‘criminal prosecutions,’ hence subject to constitutional limitations. This derives from earlier holdings, which, like today’s holding, were steps eroding the differences between juvenile courts and traditional criminal courts. The original concept of the juvenile court system was to provide a benevolent and less formal means than criminal courts could provide for dealing with the special and often sensitive problems of youthful offenders. Since I see no constitutional requirement of due process sufficient to overcome the legislative judgment of the States in this area, I dissent from further straitjacketing of an already overly restricted system. What the juvenile court system needs is not more but less of the trappings of legal procedure and judicial formalism; the juvenile court system requires breathing room and flexibility in order to survive, if it can survive the repeated assaults from this Court.
…
Mr. Justice BLACK, dissenting.
The majority states that “many opinions of this Court indicate that it has long been assumed that proof of a criminal charge beyond a reasonable doubt is constitutionally required.” … The Court has never clearly held, however, that proof beyond a reasonable doubt is either expressly or impliedly commanded by any provision of the Constitution. The Bill of Rights, which in my view is made fully applicable to the States by the Fourteenth Amendment does by express language provide for, among other things, a right to counsel in criminal trials, a right to indictment, and the right of a defendant to be informed of the nature of the charges against him. And in two places the Constitution provides for trial by jury, but nowhere in that that document is there any statement that conviction of crime requires proof of guilt beyond a reasonable doubt. The Constitution thus goes into some detail to spell out what kind of trial a defendant charged with crime should have, and I believe the Court has no power to add to or subtract from the procedures set forth by the Founders. I realize that it is far easier to substitute individual judges’ ideas of ‘fairness’ for the fairness prescribed by the Constitution, but I shall not at any time surrender my belief that document itself should be our guide, not our own concept of what is fair, decent, and right. …
…
I admit a strong, persuasive argument can be made for a standard of proof beyond a reasonable doubt in criminal cases-and the majority has made that argument well-but it is not for me as a judge to say for that reason that Congress or the States are without constitutional power to establish another standard that the Constitution does not otherwise forbid. It is quite true that proof beyond a reasonable doubt has long been required in federal criminal trials. It is also true that this requirement is almost universally found in the governing laws of the States. And as long as a particular jurisdiction requires proof beyond a reasonable doubt, then the Due Process Clause commands that every trial in that jurisdiction must adhere to that standard. But when, as here, a State through its duly constituted legislative branch decides to apply a different standard, then that standard, unless it is otherwise unconstitutional, must be applied to insure that persons are treated according to the ‘law of the land. ’ The State of New York has made such a decision, and in my view nothing in the Due Process Clause invalidates it.
________________________
McKeiver v. Pennsylvania
403 U.S. 528 (1971)
MR. JUSTICE BLACKMUN announced the judgments of the Court and an opinion in which THE CHIEF JUSTICE, MR. JUSTICE STEWART, and MR. JUSTICE WHITE join.
These cases present the narrow but precise issue whether the Due Process Clause of the Fourteenth Amendment assures the right to trial by jury in the adjudicative phase of a state juvenile court delinquency proceeding.
I
…
II
With this substantial background already developed, we turn to the facts of the present cases:
No. 322. Joseph McKeiver, then age 16, in May 1968 was charged with robbery, larceny, and receiving stolen goods (felonies under Pennsylvania law,) as acts of juvenile delinquency. At the time of the adjudication hearing he was represented by counsel. His request for a jury trial was denied and his case was heard by Judge Theodore S. Gutowicz of the Court of Common Pleas, Family Division, Juvenile Branch, of Philadelphia County, Pennsylvania. McKeiver was adjudged a delinquent upon findings that he had violated a law of the Commonwealth. He was placed on probation. On appeal, the Superior Court affirmed without opinion.
Edward Terry, then age 15, in January 1969 was charged with assault and battery on a police officer and conspiracy as acts of juvenile delinquency. His counsel’s request for a jury trial was denied and his case was heard by Judge Joseph C. Bruno of the same Juvenile Branch of the Court of Common Pleas of Philadelphia County. Terry was adjudged a delinquent on the charges. This followed an adjudication and commitment in the preceding week for an assault on a teacher. He was committed, as he had been on the earlier charge, to the Youth Development Center at Cornwells Heights. On appeal, the Superior Court affirmed without opinion.
The Supreme Court of Pennsylvania granted leave to appeal in both cases and consolidated them. The single question considered, as phrased by the court, was “whether there is a constitutional right to a jury trial in juvenile court.” The answer, one justice dissenting, was in the negative.
The details of the McKeiver and Terry offenses are set forth in Justice Roberts’ opinion for the Pennsylvania court and need not be repeated at any length here. It suffices to say that McKeiver’s offense was his participating with 20 or 30 youths who pursued three young teenagers and took 25 cents from them; that McKeiver never before had been arrested and had a record of gainful employment; that the testimony of two of the victims was described by the court as somewhat inconsistent and as “weak”; and that Terry’s offense consisted of hitting a police officer with his fists and with a stick when the officer broke up a boys’ fight Terry and others were watching.
[Cases from North Carolina also considered by the Court are omitted.]
…
IV
The right to an impartial jury “[i]n all criminal prosecutions” under federal law is guaranteed by the Sixth Amendment. Through the Fourteenth Amendment that requirement has now been imposed upon the States “in all criminal cases which - were they to be tried in a federal court - would come within the Sixth Amendment’s guarantee.” This is because the Court has said it believes “that trial by jury in criminal cases is fundamental to the American scheme of justice.”
This, of course, does not automatically provide the answer to the present jury trial issue, if for no other reason than that the juvenile court proceeding has not yet been held to be a “criminal prosecution,” within the meaning and reach of the Sixth Amendment, and also has not yet been regarded as devoid of criminal aspects merely because it usually has been given the civil label.
…
V
The Pennsylvania juveniles’ basic argument is that they were tried in proceedings “substantially similar to a criminal trial.” They say that a delinquency proceeding in their State is initiated by a petition charging a penal code violation in the conclusory language of an indictment; that a juvenile detained prior to trial is held in a building substantially similar to an adult prison; that in Philadelphia juveniles over 16 are, in fact, held in the cells of a prison; that counsel and the prosecution engage in plea bargaining; that motions to suppress are routinely heard and decided; that the usual rules of evidence are applied; that the customary common-law defenses are available; that the press is generally admitted in the Philadelphia juvenile courtrooms; that members of the public enter the room; that arrest and prior record may be reported by the press (from police sources, however, rather than from the juvenile court records); that, once adjudged delinquent, a juvenile may be confined until his majority in what amounts to a prison, describing the state correctional institution at Camp Hill as a “maximum security prison for adjudged delinquents and youthful criminal offenders”); and that the stigma attached upon delinquency adjudication approximates that resulting from conviction in an adult criminal proceeding.
The North Carolina juveniles particularly urge that the requirement of a jury trial would not operate to deny the supposed benefits of the juvenile court system; that the system’s primary benefits are its discretionary intake procedure permitting disposition short of adjudication, and its flexible sentencing permitting emphasis on rehabilitation; that realization of these benefits does not depend upon dispensing with the jury; that adjudication of factual issues on the one hand and disposition of the case on the other are very different matters with very different purposes; that the purpose of the former is indistinguishable from that of the criminal trial; that the jury trial provides an independent protective factor; that experience has shown that jury trials in juvenile courts are manageable; that no reason exists why protection traditionally accorded in criminal proceedings should be denied young people subject to involuntary incarceration for lengthy periods; and that the juvenile courts deserve healthy public scrutiny.
VI
All the litigants here agree that the applicable due process standard in juvenile proceedings, as developed by Gault and Winship, is fundamental fairness. As that standard was applied in those two cases, we have an emphasis on factfinding procedures. The requirements of notice, counsel, confrontation, cross-examination, and standard of proof naturally flowed from this emphasis. But one cannot say that in our legal system the jury is a necessary component of accurate factfinding. There is much to be said for it, to be sure, but we have been content to pursue other ways for determining facts. Juries are not required, and have not been, for example, in equity cases, in workmen’s compensation, in probate, or in deportation cases. Neither have they been generally used in military trials….
…
Despite all these disappointments, all these failures, and all these shortcomings, we conclude that trial by jury in the juvenile court‘s adjudicative stage is not a constitutional requirement. We so conclude for a number of reasons:	1.The Court has refrained, in the cases heretofore decided, from taking the easy way with a flat holding that all rights constitutionally assured for the adult accused are to be imposed upon the state juvenile proceeding. ….

 

	2.There is a possibility, at least, that the jury trial, if required as a matter of constitutional precept, will remake the juvenile proceeding into a fully adversary process and will put an effective end to what has been the idealistic prospect of an intimate, informal protective proceeding.

 

	3.…

 

	4.The Court specifically has recognized by dictum that a jury is not a necessary part even of every criminal process that is fair and equitable.

 

	5.The imposition of the jury trial on the juvenile court system would not strengthen greatly, if at all, the factfinding function, and would, contrarily, provide an attrition of the juvenile court‘s assumed ability to function in a unique manner. It would not remedy the defects of the system. Meager as has been the hoped-for advance in the juvenile field, the alternative would be regressive, would lose what has been gained, and would tend once again to place the juvenile squarely in the routine of the criminal process.

 

	6.The juvenile concept held high promise. We are reluctant to say that, despite disappointments of grave dimensions, it still does not hold promise, and we are particularly reluctant to say … that the system cannot accomplish its rehabilitative goals. So much depends on the availability of resources, on the interest and commitment of the public, on willingness to learn, and on understanding as to cause and effect and cure. In this field, as in so many others, one perhaps learns best by doing. We are reluctant to disallow the States to experiment further and to seek in new and different ways the elusive answers to the problems of the young, and we feel that we would be impeding that experimentation by imposing the jury trial. The States, indeed, must go forward. If, in its wisdom, any State feels the jury trial is desirable in all cases, or in certain kinds, there appears to be no impediment to its installing a system embracing that feature. That, however, is the State’s privilege and not its obligation.

 

	7.Of course there have been abuses. The Task Force Report has noted them. We refrain from saying at this point that those abuses are of constitutional dimension. They relate to the lack of resources and of dedication rather than to inherent unfairness.

 

	8.There is, of course, nothing to prevent a juvenile court judge, in a particular case where he feels the need, or when the need is demonstrated, from using an advisory jury.

 

	9.…

 

	10.Since Gault …. the great majority of States, in addition to Pennsylvania and North Carolina, that have faced the issue have concluded that the considerations that led to the result in [in Gault and jury trial cases] do not compel trial by jury in the juvenile court.

 

	11.…

 

	12.If the jury trial were to be injected into the juvenile court system as a matter of right, it would bring with it into that system the traditional delay, the formality, and the clamor of the adversary system and, possibly, the public trial. …

 

	13.Finally, the arguments advanced by the juveniles here are, of course, the identical arguments that underlie the demand for the jury trial for criminal proceedings. The arguments necessarily equate the juvenile proceeding - or at least the adjudicative phase of it - with the criminal trial. [Doing so ignores] every aspect of fairness, of concern, of sympathy, and of paternal attention that the juvenile court system contemplates.

 





If the formalities of the criminal adjudicative process are to be superimposed upon the juvenile court system, there is little need for its separate existence. Perhaps that ultimate disillusionment will come one day, but for the moment we are disinclined to give impetus to it.
Affirmed.
MR. JUSTICE WHITE, concurring.
… The question here is one of due process of law and I join the plurality opinion concluding that the States are not required by that clause to afford jury trials in juvenile courts where juveniles are charged with improper acts.
The criminal law proceeds on the theory that defendants have a will and are responsible for their actions. A finding of guilt establishes that they have chosen to engage in conduct so reprehensible and injurious to others that they must be punished to deter them and others from crime. Guilty defendants are considered blame-worthy; they are branded and treated as such, however much the State also pursues rehabilitative ends in the criminal justice system.
For the most part, the juvenile justice system rests on more deterministic assumptions. Reprehensible acts by juveniles are not deemed the consequence of mature and malevolent choice but of environmental pressures (or lack of them) or of other forces beyond their control. Hence the state legislative judgment not to stigmatize the juvenile delinquent by branding him a criminal; his conduct is not deemed so blameworthy that punishment is required to deter him or others. Coercive measures, where employed, are considered neither retribution nor punishment. Supervision or confinement is aimed at rehabilitation, not at convincing the juvenile of his error simply by imposing pains and penalties. Nor is the purpose to make the juvenile delinquent an object lesson for others, whatever his own merits or demerits may be. A typical disposition in the juvenile court where delinquency is established may authorize confinement until age 21, but it will last no longer and within that period will last only so long as his behavior demonstrates that he remains an unacceptable risk if returned to his family. Nor is the authorization for custody until 21 any measure of the seriousness of the particular act that the juvenile has performed.
…
… the consequences of adjudication are less severe than those flowing from verdicts of criminal guilt. This is plainly so in theory, and in practice there remains a substantial gulf between criminal guilt and delinquency, whatever the failings of the juvenile court in practice may be. Moreover, to the extent that current unhappiness with juvenile court performance rests on dissatisfaction with the vague and overbroad grounds for delinquency adjudications, with faulty judicial choice as to disposition after adjudication, or with the record of rehabilitative custody, whether institutional or probationary, these shortcomings are in no way mitigated by providing a jury at the adjudicative stage.
…
MR. JUSTICE BRENNAN, concurring in the judgment in No. 322 and dissenting in No. 128[omitted]
MR. JUSTICE HARLAN, concurring in the judgments. [omitted]
MR. JUSTICE DOUGLAS, with whom MR. JUSTICE BLACK and MR. JUSTICE MARSHALL concur, dissenting.
… I believe the guarantees of the Bill of Rights, made applicable to the States by the Fourteenth Amendment, require a jury trial [offenders charged in juvenile court].
In the Pennsylvania cases one of the appellants was charged with robbery, larceny, and receiving stolen goods as acts of juvenile delinquency. He was found a delinquent and placed on probation. The other appellant was charged with assault and battery on a police officer and conspiracy as acts of juvenile delinquency. On a finding of delinquency he was committed to a youth center. Despite the fact that the two appellants, aged 15 and 16, would face potential incarceration until their majority, they were denied a jury trial.
…
Conviction of each of these crimes would subject a person, whether juvenile or adult, to imprisonment in a state institution. In the case of these students the possible term was six to 10 years; it would be computed for the period until an individual reached the age of 21. Each asked for a jury trial which was denied. The trial judge stated that the hearings were juvenile hearings, not criminal trials. But the issue in each case was whether they had violated a state criminal law. The trial judge found in each case that the juvenile had committed “an act for which an adult may be punished by law” and held in each case that the acts of the juvenile violated one of the criminal statutes cited above. The trial judge thereupon ordered each juvenile to be committed to the state institution for the care of delinquents and then placed each on probation for terms from 12 to 24 months.
…
In the present cases imprisonment or confinement up to 10 years was possible for one child and each faced at least a possible five-year incarceration. No adult could be denied a jury trial in those circumstances. The Fourteenth Amendment, which makes trial by jury provided in the Sixth Amendment applicable to the States, speaks of denial of rights to “any person”, not denial of rights to “any adult person”; and we have held indeed that where a juvenile is charged with an act that would constitute a crime if committed by an adult, he is entitled to be tried under a standard of proof beyond a reasonable doubt.
…
These cases should be remanded for trial by jury on the criminal charges filed against these youngsters.

              Note
            
Justice Douglass attached an appendix that, in part, addressed the issue of trial by one’s peers.One of the most interesting questions raised is that concerning the right of a juvenile to a trial by his peers. Counsel has suggested that a jury of a juvenile’s peers would be composed of other juveniles, that is, a “teenage jury.” Webster’s Dictionary defines a peer as an equal, one of the same rank, quality, value. The word “peers” means nothing more than citizens. The phrase “judgment of his peers” means at common law, a trial by a jury of twelve men. “Judgment of his peers” is a term expressly borrowed from the Magna Charta, and it means a trial by jury. The Declaration of Independence also speaks of the equality of all men. Are we now to say that a juvenile is a second-class citizen, not equal to an adult? The Constitution has never been construed to say women must be tried by their peers, to wit, by all-female juries, or Negroes by all-Negro juries.
The only restriction on the makeup of the jury is that there can be no systematic exclusion of those who meet local and federal requirements, in particular, voting qualifications.
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Criminal justice processes involve a balance between liberty and order. This balance means that the fundamental concern for addressing the rights of adolescents in criminal courts center on how their status figures in efforts to preserve their basic rights against state encroachment while, at the same time, accommodating to the need for legitimate state encroachment to protect individuals and fetter crime in ways that protect society.
An effective way to understand this balance is to consider two metaphors that capture the essence of competing interests in criminal justice processes. One metaphor concerns the ideology of “crime control” as it describes the criminal justice system process as a high-speed assembly-line conveyor belt operated by police and prosecutors seeking guilty pleas. The other metaphor involves core principles of “due process” as it presents criminal justice system processes as obstacle courses in which defense counsels and other experts ensure that the police and prosecution respect the accused’s rights. The differences between the two ideologies generally are understood as the former’s preoccupation with speed, efficiency, and finality in criminal justice processes and outcomes and the latter’s concern for ensuring proper respect for the rights of offenders so that the system exhibits fairness to the accused and maintains society’s faith in the system.
The prominence of crime prevention, investigation, and punishment under the crime control model leads to a preference for providing police with broad, discretionary powers. Concern centers on factual guilt. An accusation by law enforcement means that the accused probably committed the charged criminal act. The model makes secondary the need to establish legal guilt, which occurs only after a defendant is found or accepts guilt in a court of law. The approach focuses on ensuring more of a quick plea bargain that avoids efforts to establish guilt beyond a reasonable doubt through admissible evidence and after careful consideration of all the accused’s rights and defenses. The orientation encourages bestowing police with broad powers to conduct searches since it assumes that only the factually guilty have something to hide and that society has an obligation to arrest and punish offenders. Taken to its logical conclusion, the approach would provide police with broad investigative powers to arrest people for questioning and establishing factual guilt. Also taken to its logical conclusion and given the power granted police, this approach seeks to avoid protections that come from drawn-out trials. Justice is swift, final, and within the discretion of those who decide to bring suspects to justice.
The due process model centers on shielding individuals from the harmful consequences that the criminal justice system process may have for individuals. It is not that the model would forego punishment. Rather, the model concerns itself with ensuring that the system should not punish on its way to determining warranted punishment. To protect individuals, the model offers the accused basic safeguards to ensure their fair treatment, such as the right to attorneys throughout criminal processes. The model focuses on ensuring that legal processes do not function in a way that systematically and unfairly treats certain groups and vulnerable individuals, an approach that takes seriously the extent to which certain groups, such as minorities, the young, and the poor, may bear the brunt of police abuse and prosecutions. The argument is that only by protecting the rights of the most disadvantaged can we protect the rights of everyone else. To achieve its goals, the approach imposes significant restraints on law enforcement, such as minimizing their discretion; places burdens for establishing guilt on the government without burdening the accused, such as by reducing the use of plea bargaining; and focuses on defendants’ moral culpability and the proportionate nature of the punishment and the defendant’s moral culpability, such as through sentencing that considers both the nature of the offense and the unique characteristics of the offender.
When considering the rights of adolescents in criminal courts, it would seem that the model that focuses on due process would offer adolescents greater protection and that the model is the one to be championed by efforts to protect adolescents’ rights. Such as a conclusion, however, would be problematic. It would be problematic because it would misunderstand the underlying values at stake and lead to ignoring how both models are at work in responding to adolescents’ rights.
When considering the two approaches, two points are important to keep in mind when deciphering their key values. First, those values, presented in Table 9.1, reveal that neither approach actually champions reduced or enhanced rights and protections. Rather, it is that they champion different rights and different protections. They essentially adopt different views of governmental power and the trust that can be placed in it. Second, those different approaches have important relevance to adolescents because adolescents may not have, for example, the capacity to understand the legal system and, as a result, may need different protections. This means that understanding the rights of adolescents in criminal court systems requires understanding how adolescents’ rights might differ depending on the dominance of the crime control or due process models and also depending on the particular relevance of those two models to adolescents processed at different points of criminal justice processes.Table 9.1Dominant ideologies of criminal law enforcement


	Crime control values
	Due process values

	Assembly-line justice
	Obstacle, adversarial course

	Quick speed to reach finality
	Deliberate speed to guard against error

	Administrative expertise
	Adjudicative expertise

	Presumption of guilt
	Presumption of innocence

	Need to control crime
	Need to control the state

	Faith in pre-trial/extrajudicial procedures
	Faith in courts and adversarial processes

	Focus on informal fact finding
	Focus on formal fact finding

	Factual guilt
	Legal guilt

	Deterrence and retribution
	Proportionality

	Treat all similarly
	Treat all individually





Constitutional Foundations
Remarkably, once adolescents are in the adult criminal justice system, their rights become essentially the same as those of adults. The reason for the similarity is that adolescents tried in criminal courts essentially are deemed adults. This means, for example, that they tend to not receive special protections once in adult court, with the general exception being potential challenges to their competencies to be tried (a challenge that also happens with many other types of offenders, such as those potentially mentally ill). This does not mean, however, that their peculiar circumstances do not matter at sentencing, as determining guilt/responsibility typically is different from determining the appropriate sentence.
How the legal system typically deems adolescents adults in criminal courts means that two major constitutional issues typically arise when courts process adolescents. The first set of issues involves the nature of their right not to be in the adult system. The constitutional concern that such rights raise is procedural, such as what kinds of protections do adolescents have from being erroneously tried in adult courts. Those rights are addressed in terms of procedural due process rights. In these instances, there is not much focus on whether juveniles, as a group, deserve to be treated as juveniles. Their right to be treated as juveniles already is stated by the relevant law, which means that (1) concern focuses on whether a juvenile was not erroneously denied the right to be treated as a juvenile and (2) the right to be treated as a juvenile is determined by state law (states can determine to treat some groups of juveniles, such as based on their offenses, as adults; or states can simply deem the power to make that determination as one that is discretionary for prosecutors). Much depends, in this regard, on the extent to which states envision some juveniles as worthy of special consideration. The constitutional issue that arises involves the extent to which the states are properly protecting the rights that they have recognized as worth protecting.
The second set of issues involves the nature of punishments that criminal courts can impose. This set of rights is something particularly important in that the legal system typically assumes that important capacities are needed for specific punishments and, equally importantly, the legal system concerns itself with ensuring that specific individuals properly receive punishments. As a result, this set of issues raises procedural due process protections, such as what types of protections are in place to ensure that adolescents receive appropriate punishments for their capacities. In addition, this set of issues also raises 8th Amendment concerns, those regarding the nature of punishments themselves and whether adolescents should even be eligible to receive punishments. This latter set of issues is of significance in that the Constitution limits the nature of punishments that states can impose on some juveniles.
The above two sets of issues — those involving who should be considered an adult and who can be protected from adult-specific punishments—focus on similar determinations. Both focus on determining (1) whether adolescents should receive specific types of punishments and, if so, (2) what types of protections should be in place to ensure that adolescents who receive those punishments are the ones who should be receiving them. But, they address issues differently.
When adolescents are considered as candidates for being processed in adult courts, the system tends to focus on procedural protections rather than on, for example, the reason that they are tried in adult courts: to receive adult punishments and not receive rehabilitation associated with juvenile courts. That is, the concern is whether due process protections are in place for transferring when a judge would be making the decision. That leaves open transfers made by other means, such as prosecutorial discretion, which would ignore the right to have a case processed in juvenile court.
Different concerns arise when determining the punishments that adolescents can receive when they actually are tried in those courts. In these instances, the courts have focused on the nature of adolescence. They consider the general nature of adolescence to determine whether adolescents generally are good candidates for certain punishments. They also consider the nature of adolescence to determine the procedural protections that must be given to specific adolescents to ensuring proper punishments.
In a real sense, this area of law ends up being quite critical as it reveals aspects of the period of adolescence that matters most to constitutional law. It focuses on the types of procedures that should be in place to protect juveniles and to determine who should be treated as a juvenile rather than as an adult. In doing so, it provides the groundwork for guiding developments in other areas.
The Cases That Follow
The first case, Kent v. United States (1966), involves whether a juvenile court can waive its jurisdiction over a juvenile and have them tried in adult court for their offenses. Recall that juvenile courts generally have jurisdiction over juveniles for offenses that only juveniles can commit as well as crimes that both juveniles and adults can commit. When crimes are so heinous that, if committed by an adult, they would amount to felonies, it becomes debatable whether the juvenile is suitable for the juvenile court’s goal of treatment and rehabilitation when the public good would be best served by transferring the child’s case to adult court for adult punishment. The Court addresses this issue by focusing on the procedural protections in place against an erroneous transfer to adult court. To focus on that issue, the Court first addresses whether juveniles have a right to be tried in juvenile rather than criminal court; and it finds that juveniles do because the premise of the juvenile court was to offer juveniles special protections. Given that premise, then juveniles could not be denied that right “without ceremony — without hearing, without effective assistance of counsel, without a statement of reasons.” Juveniles, then, have a right to a formal hearing before courts transfer them to adult criminal court, and the formal hearing must measure up to the essentials of due process and fair treatment. Despite its sweeping language questioning the validity of juvenile court procedures, the case narrowly focused on due process protections in hearings to determine judicial transfers.
The second set of cases involves the types of penalties the legal system can impose. In Roper v. Simons (2005), the Supreme Court addressed the constitutionality of the application of the death penalty to juveniles. Simmons was a 17 year-old who devised a plan to burglarize a woman’s home and then murder her, something for which he bragged about afterwards. The Court addressed whether evolving standards of decency demonstrated that the execution of criminals younger than 18 years old would constitute “cruel and unusual punishment” under the Eighth Amendment. The Court would find in the affirmative, and it did so in ways that highlighted important differences between juveniles and adults that should lead to treating them differently with regard to the ultimate punishment of death: (i) juveniles display a lack of maturity and responsibility compared to adults; (ii) juveniles are more susceptible to negative influences and pressures; (iii) a juvenile’s character is not as well formed as an adult’s. The case also addresses how to determine evolving standards of decency, which would become critical to other cases involving whether specific types of punishments should be imposed on juveniles. It also raised the important issue of whether the punishments were properly justified when relating to juveniles, such as the goals of retribution and deterrence when imposing the death penalty on juveniles. It is difficult to overstate the importance of this case for understanding the rights of adolescents.
In the second case, Graham v. Florida (2010), a 16 year old was convicted of armed burglary and attempted armed robbery. He was released after serving a 12 month sentence; but six months after that he was tried and convicted by a Florida state court of armed home robbery and sentenced to life in prison without parole. On appeal, he argued that the imposition of a life sentence without parole on a juvenile violated the Eighth Amendment and moreover constituted cruel and unusual punishment. Using arguments similar to those raised in juvenile death penalty cases, the Court reasoned that the Constitution prohibits the imposition of a life without parole sentence on a juvenile offender who did not commit homicide. Importantly, the Court also ruled that a state need not guarantee the offender eventual release, but if it imposes a sentence of life it must provide offenders with some realistic opportunity to obtain release before the end of that term. The Court would revisit the issue as it related to cases involving juveniles who committed homicide. Together, these cases reveal a concern for procedural protections, as it still allows for punishments so long as procedures are in place. In doing so, the cases highlight well the limits of adolescents’ rights.
________________________
Kent v. United States
383 U.S. 541 (1966)
MR. JUSTICE FORTAS delivered the opinion of the Court.
…
On September 2, 1961, an intruder entered the apartment of a woman in the District of Columbia. He took her wallet. He raped her. The police found in the apartment latent fingerprints. They were developed and processed. They matched the fingerprints of Morris Kent, taken when he was 14 years old and under the jurisdiction of the Juvenile Court. At about 3 p.m. on September 5, 1961, Kent was taken into custody by the police. Kent was then 16, and therefore subject to the “exclusive jurisdiction” of the Juvenile Court. …
Upon being apprehended, Kent was taken to police headquarters, where he was interrogated by police officers. It appears that he admitted his involvement in the offense which led to his apprehension, and volunteered information as to similar offenses involving housebreaking, robbery, and rape. His interrogation proceeded from about 3 p.m. to 10 p.m. the same evening.
Sometime after 10 p.m., petitioner was taken to the Receiving Home for Children. The next morning, he was released to the police for further interrogation at police headquarters, which lasted until 5 p.m.
The record does not show when his mother became aware that the boy was in custody, but, shortly after 2 p.m. on September 6, 1961, the day following petitioner’s apprehension, she retained counsel.
Counsel, together with petitioner’s mother, promptly conferred with the Social Service Director of the Juvenile Court. In a brief interview, they discussed the possibility that the Juvenile Court might waive jurisdiction … and remit Kent to trial by the District Court. Counsel made known his intention to oppose waiver.
Petitioner was detained at the Receiving Home for almost a week. There was no arraignment during this time, no determination by a judicial officer of probable cause for petitioner’s apprehension.
During this period of detention and interrogation, petitioner’s counsel arranged for examination of petitioner by two psychiatrists and a psychologist. He thereafter filed with the Juvenile Court a motion for a hearing on the question of waiver of Juvenile Court jurisdiction, together with an affidavit of a psychiatrist certifying that petitioner “is a victim of severe psychopathology,” and recommending hospitalization for psychiatric observation. Petitioner’s counsel, in support of his motion to the effect that the Juvenile Court should retain jurisdiction of petitioner, offered to prove that if petitioner were given adequate treatment in a hospital under the aegis of the Juvenile Court, he would be a suitable subject for rehabilitation.
At the same time, petitioner’s counsel moved that the Juvenile Court should give him access to the Social Service file relating to petitioner which had been accumulated by the staff of the Juvenile Court during petitioner’s probation period, and which would be available to the Juvenile Court judge in considering the question whether it should retain or waive jurisdiction. Petitioner’s counsel represented that access to this file was essential to his providing petitioner with effective assistance of counsel.
The Juvenile Court judge did not rule on these motions. He held no hearing. He did not confer with petitioner or petitioner’s parents or petitioner’s counsel. He entered an order reciting that after “full investigation, I do hereby waive” jurisdiction of petitioner and directing that he be “held for trial for [the alleged] offenses under the regular procedure of the U.S. District Court for the District of Columbia.” He made no findings. He did not recite any reason for the waiver. He made no reference to the motions filed by petitioner’s counsel. We must assume that he denied… the motions for a hearing, the recommendation for hospitalization for psychiatric observation, the request for access to the Social Service file, and the offer to prove that petitioner was a fit subject for rehabilitation under the Juvenile Court‘s jurisdiction.
Presumably, prior to entry of his order, the Juvenile Court judge received and considered recommendations of the Juvenile Court staff, the Social Service file relating to petitioner, and a report dated September 8, 1961 (three days following petitioner’s apprehension), submitted to him by the Juvenile Probation Section. The Social Service file and the September 8 report were later sent to the District Court, and it appears that both of them referred to petitioner’s mental condition. The September 8 report spoke of “a rapid deterioration of [petitioner’s] personality structure and the possibility of mental illness.” As stated, neither this report nor the Social Service file was made available to petitioner’s counsel.
The provision of the Juvenile Court Act governing waiver expressly provides only for “full investigation.” It states the circumstances in which jurisdiction may be waived and the child held for trial under adult procedures, but it does not state standards to govern the Juvenile Court‘s decision as to waiver. The provision reads as follows:If a child sixteen years of age or older is charged with an offense which would amount to a felony in the case of an adult, or any child charged with an offense which if committed by an adult is punishable by death or life imprisonment, the judge may, after full investigation, waive jurisdiction and order such child held for trial under the regular procedure of the court which would have jurisdiction of such offense if committed by an adult; or such other court may exercise the powers conferred upon the juvenile court in this subchapter in conducting and disposing of such cases.



Petitioner appealed from the Juvenile Court‘s waiver order to the Municipal Court of Appeals, which affirmed, and also applied to the United States District Court for a writ of habeas corpus, which was denied. …
Meanwhile, on September 25, 1961, shortly after the Juvenile Court order waiving its jurisdiction, petitioner was indicted by a grand jury of the United States District Court for the District of Columbia. The indictment contained eight counts alleging two instances of housebreaking, robbery, and rape, and one of housebreaking and robbery. On November 16, 1961, petitioner moved the District Court to dismiss the indictment on the grounds that the waiver was invalid. …
The District Court denied the motion to dismiss the indictment. The District Court ruled that it would not “go behind” the Juvenile Court judge’s recital that his order was entered “after full investigation.” It held thatThe only matter before me is as to whether or not the statutory provisions were complied with and the Courts have held . . . with reference to full investigation, that that does not mean a quasi-judicial or judicial hearing. No hearing is required.



On March 7, 1963, the District Court held a hearing on petitioner’s motion to determine his competency to stand trial. The court determined that petitioner was competent.
…. The jury found as to the counts alleging rape that petitioner was “not guilty by reason of insanity.” Under District of Columbia law, this made it mandatory that petitioner be transferred to St. Elizabeth’s Hospital, a mental institution, until his sanity is restored. On the six counts of housebreaking and robbery, the jury found that petitioner was guilty.
Kent was sentenced to serve five to 15 years on each count as to which he was found guilty, or a total of 30 to 90 years in prison. …
Before the Court of Appeals and in this Court, petitioner’s counsel has urged a number of grounds for reversal. …
…
It is to petitioner’s arguments as to the infirmity of the proceedings by which the Juvenile Court waived its otherwise exclusive jurisdiction that we address our attention. Petitioner attacks the waiver of jurisdiction on a number of statutory and constitutional grounds. He contends that the waiver is defective because no hearing was held; because no findings were made by the Juvenile Court; because the Juvenile Court stated no reasons for waiver; and because counsel was denied access to the Social Service file which presumably was considered by the Juvenile Court in determining to waive jurisdiction.
We agree that the order of the Juvenile Court waiving its jurisdiction and transferring petitioner for trial in the United States District Court for the District of Columbia was invalid. There is no question that the order is reviewable on motion to dismiss the indictment in the District Court, as specified by the Court of Appeals in this case. The issue is the standards to be applied upon such review.
We agree with the Court of Appeals that the statute contemplates that the Juvenile Court should have considerable latitude within which to determine whether it should retain jurisdiction over a child or — subject to the statutory delimitation — should waive jurisdiction. But this latitude is not complete. At the outset, it assumes procedural regularity sufficient in the particular circumstances to satisfy the basic requirements of due process and fairness, as well as compliance with the statutory requirement of a “full investigation.” The statute gives the Juvenile Court a substantial degree of discretion as to the factual considerations to be evaluated, the weight to be given them, and the conclusion to be reached. It does not confer upon the Juvenile Court a license for arbitrary procedure. The statute does not permit the Juvenile Court to determine, in isolation and without the participation or any representation of the child, the “critically important” question whether a child will be deprived of the special protections and provisions of the Juvenile Court Act. It does not authorize the Juvenile Court, in total disregard of a motion for hearing filed by counsel, and without any hearing or statement or reasons, to decide — as in this case — that the child will be taken from the Receiving Home for Children and transferred to jail along with adults, and that he will be exposed to the possibility of a death sentence, instead of treatment for a maximum, in Kent’s case, of five years, until he is 21.
We do not consider whether, on the merits, Kent should have been transferred; but there is no place in our system of law for reaching a result of such tremendous consequences without ceremony — without hearing, without effective assistance of counsel, without a statement of reasons. It is inconceivable that a court of justice dealing with adults with respect to a similar issue would proceed in this manner. It would be extraordinary if society’s special concern for children, as reflected in the District of Columbia’s Juvenile Court Act, permitted this procedure. We hold that it does not.	1.The theory of the District’s Juvenile Court Act, like that of other jurisdictions, is rooted in social welfare philosophy, rather than in the corpus juris. Its proceedings are designated as civil, rather than criminal. The Juvenile Court is theoretically engaged in determining the needs of the child and of society, rather than adjudicating criminal conduct. The objectives are to provide measures of guidance and rehabilitation for the child and protection for society, not to fix criminal responsibility, guilt and punishment. The State is parens patriae, rather than prosecuting attorney and judge. But the admonition to function in a “parental” relationship is not an invitation to procedural arbitrariness.

 

	2.Because the State is supposed to proceed in respect of the child as parens patriae, and not as adversary, courts have relied on the premise that the proceedings are “civil” in nature, and not criminal, and have asserted that the child cannot complain of the deprivation of important rights available in criminal cases. It has been asserted that he can claim only the fundamental due process right to fair treatment. …

 





While there can be no doubt of the original laudable purpose of juvenile courts, studies and critiques in recent years raise serious questions as to whether actual performance measures well enough against theoretical purpose to make tolerable the immunity of the process from the reach of constitutional guaranties applicable to adults. There is much evidence that some juvenile courts, including that of the District of Columbia, lack the personnel, facilities and techniques to perform adequately as representatives of the State in a parens patriae capacity, at least with respect to children charged with law violation. There is evidence, in fact, that there may be grounds for concern that the child receives the worst of both worlds: that he gets neither the protections accorded to adults nor the solicitous care and regenerative treatment postulated for children.
…	3.It is clear beyond dispute that the waiver of jurisdiction is a “critically important” action determining vitally important statutory rights of the juvenile. …The Juvenile Court is vested with “original and exclusive jurisdiction” of the child. … He is, as specified by the statute, shielded from publicity. He may be confined, but, with rare exceptions, he may not be jailed along with adults. He may be detained, but only until he is 21 years of age. The court is admonished by the statute to give preference to retaining the child in the custody of his parents “unless his welfare and the safety and protection of the public cannot be adequately safeguarded without . . . removal.” …

 





The… petitioner — then a boy of 16 — was, by statute, entitled to certain procedures and benefits as a consequence of his statutory right to the “exclusive” jurisdiction of the Juvenile Court. In these circumstances, considering particularly that decision as to waiver of jurisdiction and transfer of the matter to the District Court was potentially as important to petitioner as the difference between five years’ confinement and a death sentence, we conclude that, as a condition to a valid waiver order, petitioner as entitled to a hearing, including access by his counsel to the social records and probation or similar reports which presumably are considered by the court, and to a statement of reasons for the Juvenile Court‘s decision. We believe that this result is required by the statute, read in the context of constitutional principles relating to due process and the assistance of counsel.
….
We are of the opinion that the Court of Appeals misconceived the basic issue and the underlying values in this case. It did note… that the determination of whether to transfer a child from the statutory structure of the Juvenile Court to the criminal processes of the District Court is “critically important.” We hold that it is, indeed, a “critically important” proceeding. The Juvenile Court Act confers upon the child a right to avail himself of that court’s “exclusive” jurisdiction. As the Court of Appeals has said,[I]t is implicit in [the Juvenile Court] scheme that noncriminal treatment is to be the rule – and the adult criminal treatment the exception which must be governed by the particular factors of individual cases.



Meaningful review requires that the reviewing court should review. It should not be remitted to assumptions. It must have before it a statement of the reasons motivating the waiver, including, of course, a statement of the relevant facts. It may not “assume” that there are adequate reasons, nor may it merely assume that “full investigation” has been made. Accordingly, we hold that it is incumbent upon the Juvenile Court to accompany its waiver order with a statement of the reasons or considerations therefor. We do not read the statute as requiring that this statement must be formal, or that it should necessarily include conventional findings of fact. But the statement should be sufficient to demonstrate that the statutory requirement of “full investigation” has been met, and that the question has received the careful consideration of the Juvenile Court; and it must set forth the basis for the order with sufficient specificity to permit meaningful review.
Correspondingly, we conclude that an opportunity for a hearing, which may be informal, must be given the child prior to entry of a waiver order. … the child is entitled to counsel in connection with a waiver proceeding, and … counsel is entitled to see the child’s social records. These rights are meaningless — an illusion, a mockery — unless counsel is given an opportunity to function.
The right to representation by counsel is not a formality. It is not a grudging gesture to a ritualistic requirement. It is of the essence of justice. Appointment of counsel without affording an opportunity for hearing on a “critically important” decision is tantamount to denial of counsel. There is no justification for the failure of the Juvenile Court to rule on the motion for hearing filed by petitioner’s counsel, and it was error to fail to grant a hearing.
We do not mean by this to indicate that the hearing to be held must conform with all of the requirements of a criminal trial, or even of the usual administrative hearing, but we do hold that the hearing must measure up to the essentials of due process and fair treatment.
With respect to access by the child’s counsel to the social records of the child, we deem it obvious that, since these are to be considered by the Juvenile Court in making its decision to waive, they must be made available to the child’s counsel. … The statute expressly provides that the record shall be withheld from “indiscriminate” public inspection,except that such records or parts thereof shall be made available by rule of court or special order of court to such persons . . . as have a legitimate interest in the protection. . . of the child. . . .



The Court of Appeals has held… and we agree, that counsel must be afforded to the child in waiver proceedings. Counsel, therefore, have a “legitimate interest” in the protection of the child, and must be afforded access to these records.
We do not agree with the Court of Appeals’ statement, attempting to justify denial of access to these records, that counsel’s role is limited to presenting to the court anything on behalf of the child which might help the court in arriving at a decision; it is not to denigrate the staff’s submissions and recommendations.
On the contrary, if the staff’s submissions include materials which are susceptible to challenge or impeachment, it is precisely the role of counsel to “denigrate” such matter. There is no irrebuttable presumption of accuracy attached to staff reports. If a decision on waiver is “critically important,” it is equally of “critical importance” that the material submitted to the judge — which is protected by the statute only against “indiscriminate” inspection — be subjected, within reasonable limits having regard to the theory of the Juvenile Court Act, to examination, criticism and refutation. While the Juvenile Court judge may, of course, receive ex parte analyses and recommendations from his staff, he may not, for purposes of a decision on waiver, receive and rely upon secret information, whether emanating from his staff or otherwise. The Juvenile Court is governed in this respect by the established principles which control courts and quasi-judicial agencies of the Government.
For the reasons stated, we conclude that the Court of Appeals and the District Court erred in sustaining the validity of the waiver by the Juvenile Court. …
…
… Accordingly, we vacate the order of the Court of Appeals and the judgment of the District Court and remand the case to the District Court for a hearing de novo on waiver, consistent with this opinion. If that court finds that waiver was inappropriate, petitioner’s conviction must be vacated. If, however, it finds that the waiver order was proper when originally made, the District Court may proceed, after consideration of such motions as counsel may make and such further proceedings, if any, as may be warranted, to enter an appropriate judgment.
Reversed and remanded.
MR. JUSTICE STEWART, with whom MR. JUSTICE BLACK, MR. JUSTICE HARLAN and MR. JUSTICE WHITE join, dissenting.[Opinion omitted, as the justices would have vacated the judgment and remanded due to the lower court’s having addressed the issue in subsequent cases.]
APPENDIX TO OPINION OF THE COURT.
Policy Memorandum No. 7, November 30, 1959.
The authority of the Judge of the Juvenile Court of the District of Columbia to waive or transfer jurisdiction to the U.S. District Court for the District of Columbia is contained in the Juvenile Court Act. This section permits the Judge to waive jurisdiction “after full investigation” in the case of any child “sixteen years of age or older [who is] charged with an offense which would amount to a felony in the case of an adult, or any child charged with an offense which if committed by an adult is punishable by death or life imprisonment.”
The statute sets forth no specific standards for the exercise of this important discretionary act, but leaves the formulation of such criteria to the Judge. A knowledge of the Judge’s criteria is important to the child, his parents, his attorney, to the judges of the U.S. District Court for the District of Columbia, to the United States Attorney and his assistants, and to the Metropolitan Police Department, as well as to the staff of this court, especially the Juvenile Intake Section.
Therefore, the Judge has consulted with the Chief Judge and other judges of the U.S. District Court for the District of Columbia, with the United States Attorney, with representatives of the Bar, and with other groups concerned and has formulated the following criteria and principles concerning waiver of jurisdiction which are consistent with the basic aims and purpose of the Juvenile Court Act.
An offense falling within the statutory limitations (set forth above) will be waived if it has prosecutive merit and if it is heinous or of an aggravated character, or - even though less serious - if it represents a pattern of repeated offenses which indicate that the juvenile may be beyond rehabilitation under Juvenile Court procedures, or if the public needs the protection afforded by such action.
The determinative factors which will be considered by the Judge in deciding whether the Juvenile Court‘s jurisdiction over such offenses will be waived are the following:	1.The seriousness of the alleged offense to the community and whether the protection of the community requires a waiver.

 

	2.Whether the alleged offense was committed in an aggressive, violent, premeditated or willful manner.

 

	3.Whether the alleged offense was against persons or against property, greater weight being given to offenses against persons especially if personal injury resulted.

 

	4.The prosecutive merit of the complaint, i.e., whether there is evidence upon which a Grand Jury may be expected to return an indictment (to be determined by consultation with the United States Attorney).

 

	5.The desirability of trial and disposition of the entire offense in one court when the juvenile’s associates in the alleged offense are adults who will be charged with a crime in the U.S. District Court for the District of Columbia.

 

	6.The sophistication and maturity of the juvenile as determined by consideration of his home, environmental situation, emotional attitude and pattern of living.

 

	7.The record and previous history of the juvenile, including previous contacts with the Youth Aid Division, other law enforcement agencies, juvenile courts and other jurisdictions, prior periods of probation to this Court, or prior commitments to juvenile institutions.

 

	8.The prospects for adequate protection of the public and the likelihood of reasonable rehabilitation of the juvenile (if he is found to have committed the alleged offense) by the use of procedures, services and facilities currently available to the Juvenile Court.

 





It will be the responsibility of any officer of the Court’s staff assigned to make the investigation of any complaint in which waiver of jurisdiction is being considered to develop fully all available information which may bear upon the criteria and factors set forth above. Although not all such factors will be involved in an individual case, the Judge will consider the relevant factors in a specific case before reaching a conclusion to waive juvenile jurisdiction and transfer the case to the U.S. District Court for the District of Columbia for trial under the adult procedures of that Court.
________________________
Roper v. Simmons
543 U.S. 551 (2005)

              Justice Kennedy delivered the opinion of the Court.
            
This case requires us to address, for the second time in a decade and a half, whether it is permissible under the Eighth and Fourteenth Amendments to the Constitution of the United States to execute a juvenile offender who was older than 15 but younger than 18 when he committed a capital crime. In Stanford v. Kentucky (1989), a divided Court rejected the proposition that the Constitution bars capital punishment for juvenile offenders in this age group. We reconsider the question.
I
At the age of 17, when he was still a junior in high school, Christopher Simmons, the respondent here, committed murder. About nine months later, after he had turned 18, he was tried and sentenced to death. There is little doubt that Simmons was the instigator of the crime. Before its commission Simmons said he wanted to murder someone. In chilling, callous terms he talked about his plan, discussing it for the most part with two friends, Charles Benjamin and John Tessmer, then aged 15 and 16 respectively. Simmons proposed to commit burglary and murder by breaking and entering, tying up a victim, and throwing the victim off a bridge. Simmons assured his friends they could “get away with it” because they were minors.
The three met at about 2 a.m. on the night of the murder, but Tessmer left before the other two set out. (The State later charged Tessmer with conspiracy, but dropped the charge in exchange for his testimony against Simmons.) Simmons and Benjamin entered the home of the victim, Shirley Crook, after reaching through an open window and unlocking the back door. Simmons turned on a hallway light. Awakened, Mrs. Crook called out, “Who’s there?” In response Simmons entered Mrs. Crook’s bedroom, where he recognized her from a previous car accident involving them both. Simmons later admitted this confirmed his resolve to murder her.
Using duct tape to cover her eyes and mouth and bind her hands, the two perpetrators put Mrs. Crook in her minivan and drove to a state park. They reinforced the bindings, covered her head with a towel, and walked her to a railroad trestle spanning the Meramec River. There they tied her hands and feet together with electrical wire, wrapped her whole face in duct tape and threw her from the bridge, drowning her in the waters below.
By the afternoon of September 9, Steven Crook had returned home from an overnight trip, found his bedroom in disarray, and reported his wife missing. On the same afternoon fishermen recovered the victim’s body from the river. Simmons, meanwhile, was bragging about the killing, telling friends he had killed a woman “because the bitch seen my face.”
The next day, after receiving information of Simmons’ involvement, police arrested him at his high school and took him to the police station in Fenton, Missouri. They read him his Miranda rights. Simmons waived his right to an attorney and agreed to answer questions. After less than two hours of interrogation, Simmons confessed to the murder and agreed to perform a videotaped reenactment at the crime scene.
The State charged Simmons with burglary, kidnaping, stealing, and murder in the first degree. As Simmons was 17 at the time of the crime, he was outside the criminal jurisdiction of Missouri’s juvenile court system. He was tried as an adult. At trial the State introduced Simmons’ confession and the videotaped reenactment of the crime, along with testimony that Simmons discussed the crime in advance and bragged about it later. The defense called no witnesses in the guilt phase. The jury having returned a verdict of murder, the trial proceeded to the penalty phase.
The State sought the death penalty. As aggravating factors, the State submitted that the murder was committed for the purpose of receiving money; was committed for the purpose of avoiding, interfering with, or preventing lawful arrest of the defendant; and involved depravity of mind and was outrageously and wantonly vile, horrible, and inhuman. The State called Shirley Crook’s husband, daughter, and two sisters, who presented moving evidence of the devastation her death had brought to their lives.
In mitigation Simmons’ attorneys first called an officer of the Missouri juvenile justice system, who testified that Simmons had no prior convictions and that no previous charges had been filed against him. Simmons’ mother, father, two younger half brothers, a neighbor, and a friend took the stand to tell the jurors of the close relationships they had formed with Simmons and to plead for mercy on his behalf. Simmons’ mother, in particular, testified to the responsibility Simmons demonstrated in taking care of his two younger half brothers and of his grandmother and to his capacity to show love for them.
During closing arguments, both the prosecutor and defense counsel addressed Simmons’ age, which the trial judge had instructed the jurors they could consider as a mitigating factor. Defense counsel reminded the jurors that juveniles of Simmons’ age cannot drink, serve on juries, or even see certain movies, because “the legislatures have wisely decided that individuals of a certain age aren’t responsible enough.” Defense counsel argued that Simmons’ age should make “a huge difference to [the jurors] in deciding just exactly what sort of punishment to make.” In rebuttal, the prosecutor gave the following response: “Age, he says. Think about age. Seventeen years old. Isn’t that scary? Doesn’t that scare you? Mitigating? Quite the contrary I submit. Quite the contrary.”
The jury recommended the death penalty after finding the State had proved each of the three aggravating factors submitted to it. Accepting the jury’s recommendation, the trial judge imposed the death penalty.
Simmons obtained new counsel, who moved in the trial court to set aside the conviction and sentence. One argument was that Simmons had received ineffective assistance at trial. To support this contention, the new counsel called as witnesses Simmons’ trial attorney, Simmons’ friends and neighbors, and clinical psychologists who had evaluated him.
Part of the submission was that Simmons was “very immature,” “very impulsive,” and “very susceptible to being manipulated or influenced.” The experts testified about Simmons’ background including a difficult home environment and dramatic changes in behavior, accompanied by poor school performance in adolescence. Simmons was absent from home for long periods, spending time using alcohol and drugs with other teenagers or young adults. The contention by Simmons’ postconviction counsel was that these matters should have been established in the sentencing proceeding.
The trial court found no constitutional violation by reason of ineffective assistance of counsel and denied the motion for postconviction relief. In a consolidated appeal from Simmons’ conviction and sentence, and from the denial of postconviction relief, the Missouri Supreme Court affirmed. The federal courts denied Simmons’ petition for a writ of habeas corpus.
After these proceedings in Simmons’ case had run their course, this Court held that the Eighth and Fourteenth Amendments prohibit the execution of a mentally retarded person. Simmons filed a new petition for state postconviction relief, arguing that the reasoning of Atkins established that the Constitution prohibits the execution of a juvenile who was under 18 when the crime was committed.
The Missouri Supreme Court agreed. It held that since Stanford,“a national consensus has developed against the execution of juvenile offenders, as demonstrated by the fact that eighteen states now bar such executions for juveniles, that twelve other states bar executions altogether, that no state has lowered its age of execution below 18 since Stanford, that five states have legislatively or by case law raised or established the minimum age at 18, and that the imposition of the juvenile death penalty has become truly unusual over the last decade.”



On this reasoning it set aside Simmons’ death sentence and resentenced him to “life imprisonment without eligibility for probation, parole, or release except by act of the Governor.”
We granted certiorari and now affirm.
II
The Eighth Amendment provides: “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.” The provision is applicable to the States through the Fourteenth Amendment. As the Court explained in Atkins, the Eighth Amendment guarantees individuals the right not to be subjected to excessive sanctions. …
The prohibition against “cruel and unusual punishments,” like other expansive language in the Constitution, must be interpreted according to its text, by considering history, tradition, and precedent, and with due regard for its purpose and function in the constitutional design. To implement this framework we have established the propriety and affirmed the necessity of referring to “the evolving standards of decency that mark the progress of a maturing society” to determine which punishments are so disproportionate as to be cruel and unusual.
In Thompson v. Oklahoma (1988), a plurality of the Court determined that our standards of decency do not permit the execution of any offender under the age of 16 at the time of the crime. The plurality opinion explained that no death penalty State that had given express consideration to a minimum age for the death penalty had set the age lower than 16. The plurality also observed that “[t]he conclusion that it would offend civilized standards of decency to execute a person who was less than 16 years old at the time of his or her offense is consistent with the views that have been expressed by respected professional organizations, by other nations that share our Anglo-American heritage, and by the leading members of the Western European community.” The opinion further noted that juries imposed the death penalty on offenders under 16 with exceeding rarity; the last execution of an offender for a crime committed under the age of 16 had been carried out in 1948, 40 years prior.
Bringing its independent judgment to bear on the permissibility of the death penalty for a 15-year-old offender, the Thompson plurality stressed that “[t]he reasons why juveniles are not trusted with the privileges and responsibilities of an adult also explain why their irresponsible conduct is not as morally reprehensible as that of an adult.” According to the plurality, the lesser culpability of offenders under 16 made the death penalty inappropriate as a form of retribution, while the low likelihood that offenders under 16 engaged in “the kind of cost-benefit analysis that attaches any weight to the possibility of execution” made the death penalty ineffective as a means of deterrence. With Justice O’Connor concurring in the judgment on narrower grounds, the Court set aside the death sentence that had been imposed on the 15-year-old offender.
The next year, in Stanford v. Kentucky (1989), the Court, over a dissenting opinion joined by four Justices, referred to contemporary standards of decency in this country and concluded the Eighth and Fourteenth Amendments did not proscribe the execution of juvenile offenders over 15 but under 18. The Court noted that 22 of the 37 death penalty States permitted the death penalty for 16-year-old offenders, and, among these 37 States, 25 permitted it for 17-year-old offenders. These numbers, in the Court’s view, indicated there was no national consensus “sufficient to label a particular punishment cruel and unusual.” A plurality of the Court also “emphatically reject[ed]” the suggestion that the Court should bring its own judgment to bear on the acceptability of the juvenile death penalty.
The same day the Court decided Stanford, it held [in Perry] that the Eighth Amendment did not mandate a categorical exemption from the death penalty for the mentally retarded. …
Three Terms ago the subject was reconsidered in Atkins. We held that standards of decency have evolved … and now demonstrate that the execution of the mentally retarded is cruel and unusual punishment. The Court noted objective indicia of society’s standards, as expressed in legislative enactments and state practice with respect to executions of the mentally retarded. When Atkins was decided only a minority of States permitted the practice, and even in those States it was rare. On the basis of these indicia the Court determined that executing mentally retarded offenders “has become truly unusual, and it is fair to say that a national consensus has developed against it.”
The inquiry into our society’s evolving standards of decency did not end there. The Atkins Court neither repeated nor relied upon the statement in Stanford that the Court’s independent judgment has no bearing on the acceptability of a particular punishment under the Eighth Amendment. Instead we returned to the rule, established in decisions predating Stanford, that “‘the Constitution contemplates that in the end our own judgment will be brought to bear on the question of the acceptability of the death penalty under the Eighth Amendment.’”. Mental retardation, the Court said, diminishes personal culpability even if the offender can distinguish right from wrong. The impairments of mentally retarded offenders make it less defensible to impose the death penalty as retribution for past crimes and less likely that the death penalty will have a real deterrent effect. Based on these considerations and on the finding of national consensus against executing the mentally retarded, the Court ruled that the death penalty constitutes an excessive sanction for the entire category of mentally retarded offenders, and that the Eighth Amendment “‘places a substantive restriction on the State’s power to take the life’ of a mentally retarded offender.”
Just as the Atkins Court reconsidered the issue decided in Penry, we now reconsider the issue decided in Stanford. The beginning point is a review of objective indicia of consensus, as expressed in particular by the enactments of legislatures that have addressed the question. This data gives us essential instruction. We then must determine, in the exercise of our own independent judgment, whether the death penalty is a disproportionate punishment for juveniles.
III
A
…
As in Atkins, the objective indicia of consensus in this case – the rejection of the juvenile death penalty in the majority of States; the infrequency of its use even where it remains on the books; and the consistency in the trend toward abolition of the practice – provide sufficient evidence that today our society views juveniles, in the words Atkins used respecting the mentally retarded, as “categorically less culpable than the average criminal.”
B
A majority of States have rejected the imposition of the death penalty on juvenile offenders under 18, and we now hold this is required by the Eighth Amendment.
Because the death penalty is the most severe punishment, the Eighth Amendment applies to it with special force. Capital punishment must be limited to those offenders who commit “a narrow category of the most serious crimes” and whose extreme culpability makes them “the most deserving of execution.” …
Three general differences between juveniles under 18 and adults demonstrate that juvenile offenders cannot with reliability be classified among the worst offenders. First, as any parent knows and as the scientific and sociological studies respondent and his amici cite tend to confirm, “[a] lack of maturity and an underdeveloped sense of responsibility are found in youth more often than in adults and are more understandable among the young. These qualities often result in impetuous and ill-considered actions and decisions.” It has been noted that “adolescents are overrepresented statistically in virtually every category of reckless behavior.” In recognition of the comparative immaturity and irresponsibility of juveniles, almost every State prohibits those under 18 years of age from voting, serving on juries, or marrying without parental consent.
The second area of difference is that juveniles are more vulnerable or susceptible to negative influences and outside pressures, including peer pressure. This is explained in part by the prevailing circumstance that juveniles have less control, or less experience with control, over their own environment.
The third broad difference is that the character of a juvenile is not as well formed as that of an adult. The personality traits of juveniles are more transitory, less fixed.
These differences render suspect any conclusion that a juvenile falls among the worst offenders. The susceptibility of juveniles to immature and irresponsible behavior means “their irresponsible conduct is not as morally reprehensible as that of an adult.” Their own vulnerability and comparative lack of control over their immediate surroundings mean juveniles have a greater claim than adults to be forgiven for failing to escape negative influences in their whole environment. The reality that juveniles still struggle to define their identity means it is less supportable to conclude that even a heinous crime committed by a juvenile is evidence of irretrievably depraved character. From a moral standpoint it would be misguided to equate the failings of a minor with those of an adult, for a greater possibility exists that a minor’s character deficiencies will be reformed. Indeed, “[t]he relevance of youth as a mitigating factor derives from the fact that the signature qualities of youth are transient; as individuals mature, the impetuousness and recklessness that may dominate in younger years can subside.”
In Thompson, a plurality of the Court recognized the import of these characteristics with respect to juveniles under 16, and relied on them to hold that the Eighth Amendment prohibited the imposition of the death penalty on juveniles below that age. We conclude the same reasoning applies to all juvenile offenders under 18.
Once the diminished culpability of juveniles is recognized, it is evident that the penological justifications for the death penalty apply to them with lesser force than to adults. We have held there are two distinct social purposes served by the death penalty: ‘“retribution and deterrence of capital crimes by prospective offenders.”’ As for retribution, we remarked in Atkins that “[i]f the culpability of the average murderer is insufficient to justify the most extreme sanction available to the State, the lesser culpability of the mentally retarded offender surely does not merit that form of retribution.” The same conclusions follow from the lesser culpability of the juvenile offender. Whether viewed as an attempt to express the community’s moral outrage or as an attempt to right the balance for the wrong to the victim, the case for retribution is not as strong with a minor as with an adult. Retribution is not proportional if the law’s most severe penalty is imposed on one whose culpability or blameworthiness is diminished, to a substantial degree, by reason of youth and immaturity.
As for deterrence, it is unclear whether the death penalty has a significant or even measurable deterrent effect on juveniles, as counsel for the petitioner acknowledged at oral argument. In general we leave to legislatures the assessment of the efficacy of various criminal penalty schemes. Here, however, the absence of evidence of deterrent effect is of special concern because the same characteristics that render juveniles less culpable than adults suggest as well that juveniles will be less susceptible to deterrence. In particular, as the plurality observed in Thompson, “[t]he likelihood that the teenage offender has made the kind of cost-benefit analysis that attaches any weight to the possibility of execution is so remote as to be virtually nonexistent.” To the extent the juvenile death penalty might have residual deterrent effect, it is worth noting that the punishment of life imprisonment without the possibility of parole is itself a severe sanction, in particular for a young person.
In concluding that neither retribution nor deterrence provides adequate justification for imposing the death penalty on juvenile offenders, we cannot deny or overlook the brutal crimes too many juvenile offenders have committed. …
It is difficult even for expert psychologists to differentiate between the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile offender whose crime reflects irreparable corruption. As we understand it, this difficulty underlies the rule forbidding psychiatrists from diagnosing any patient under 18 as having antisocial personality disorder, a disorder also referred to as psychopathy or sociopathy, and which is characterized by callousness, cynicism, and contempt for the feelings, rights, and suffering of others. If trained psychiatrists with the advantage of clinical testing and observation refrain, despite diagnostic expertise, from assessing any juvenile under 18 as having antisocial personality disorder, we conclude that States should refrain from asking jurors to issue a far graver condemnation – that a juvenile offender merits the death penalty. When a juvenile offender commits a heinous crime, the State can exact forfeiture of some of the most basic liberties, but the State cannot extinguish his life and his potential to attain a mature understanding of his own humanity.
…
IV
Our determination that the death penalty is disproportionate punishment for offenders under 18 finds confirmation in the stark reality that the United States is the only country in the world that continues to give official sanction to the juvenile death penalty. This reality does not become controlling, for the task of interpreting the Eighth Amendment remains our responsibility. Yet … the Court has referred to the laws of other countries and to international authorities as instructive for its interpretation of the Eighth Amendment’s prohibition of “cruel and unusual punishments.”
…
It is proper that we acknowledge the overwhelming weight of international opinion against the juvenile death penalty, resting in large part on the understanding that the instability and emotional imbalance of young people may often be a factor in the crime. The opinion of the world community, while not controlling our outcome, does provide respected and significant confirmation for our own conclusions.
…
The Eighth and Fourteenth Amendments forbid imposition of the death penalty on offenders who were under the age of 18 when their crimes were committed. The judgment of the Missouri Supreme Court setting aside the sentence of death imposed upon Christopher Simmons is affirmed.
It is so ordered.

              Justice Stevens, with whom Justice Ginsburg joins, concurring.
            
Perhaps even more important than our specific holding today is our reaffirmation of the basic principle that informs the Court’s interpretation of the Eighth Amendment. If the meaning of that Amendment had been frozen when it was originally drafted, it would impose no impediment to the execution of 7-year-old children today. The evolving standards of decency that have driven our construction of this critically important part of the Bill of Rights foreclose any such reading of the Amendment. …

              Justice O’Connor, dissenting.
            
On this record – and especially in light of the fact that so little has changed since our recent decision in Stanford – I would not substitute our judgment about the moral propriety of capital punishment for 17-year-old murderers for the judgments of the Nation’s legislatures. Rather, I would demand a clearer showing that our society truly has set its face against this practice before reading the Eighth Amendment categorically to forbid it.
…
In determining whether the Eighth Amendment permits capital punishment of a particular offense or class of offenders, we must look to whether such punishment is consistent with contemporary standards of decency. We are obligated to weigh both the objective evidence of societal values and our own judgment as to whether death is an excessive sanction in the context at hand. In the instant case, the objective evidence is inconclusive; standing alone, it does not demonstrate that our society has repudiated capital punishment of 17-year-old offenders in all cases. Rather, the actions of the Nation’s legislatures suggest that, although a clear and durable national consensus against this practice may in time emerge, that day has yet to arrive. By acting so soon after our decision in Stanford, the Court both pre-empts the democratic debate through which genuine consensus might develop and simultaneously runs a considerable risk of inviting lower court reassessments of our Eighth Amendment precedents.
…
…Without a clearer showing that a genuine national consensus forbids the execution of such offenders, this Court should not substitute its own “inevitably subjective judgment” on how best to resolve this difficult moral question for the judgments of the Nation’s democratically elected legislatures.
I respectfully dissent.

              Justice Scalia, with whom The Chief Justice and Justice Thomas join, dissenting.
            
… Because I do not believe that the meaning of our Eighth Amendment, any more than the meaning of other provisions of our Constitution, should be determined by the subjective views of five Members of this Court and like-minded foreigners, I dissent.
I
In determining that capital punishment of offenders who committed murder before age 18 is “cruel and unusual” under the Eighth Amendment, the Court first considers, in accordance with our modern (though in my view mistaken) jurisprudence, whether there is a “national consensus,” (internal quotation marks omitted) that laws allowing such executions contravene our modern “standards of decency.” We have held that this determination should be based on “objective indicia that reflect the public attitude toward a given sanction” – namely, “statutes passed by society’s elected representatives.” As in Atkins v. Virginia (2002), the Court dutifully recites this test and claims halfheartedly that a national consensus has emerged since our decision in Stanford, because 18 States – or 47% of States that permit capital punishment – now have legislation prohibiting the execution of offenders under 18, and because all of four States have adopted such legislation since Stanford.
Words have no meaning if the views of less than 50% of death penalty States can constitute a national consensus. Our previous cases have required overwhelming opposition to a challenged practice, generally over a long period of time. …
II
…
Today’s opinion provides a perfect example of why judges are ill equipped to make the type of legislative judgments the Court insists on making here. To support its opinion that States should be prohibited from imposing the death penalty on anyone who committed murder before age 18, the Court looks to scientific and sociological studies, picking and choosing those that support its position. …
…
We need not look far to find studies contradicting the Court’s conclusions. As petitioner points out, the American Psychological Association (APA), which claims in this case that scientific evidence shows persons under 18 lack the ability to take moral responsibility for their decisions, has previously taken precisely the opposite position before this very Court. In its brief in Hodgson v. Minnesota (1990), the APA found a “rich body of research” showing that juveniles are mature enough to decide whether to obtain an abortion without parental involvement. The APA brief, citing psychology treatises and studies too numerous to list here, asserted: “[B]y middle adolescence (age 14-15) young people develop abilities similar to adults in reasoning about moral dilemmas, understanding social rules and laws, [and] reasoning about interpersonal relationships and interpersonal problems.” Given the nuances of scientific methodology and conflicting views, courts – which can only consider the limited evidence on the record before them – are ill equipped to determine which view of science is the right one. Legislatures “are better qualified to weigh and ‘evaluate the results of statistical studies in terms of their own local conditions and with a flexibility of approach that is not available to the courts.’”
Even putting aside questions of methodology, the studies cited by the Court offer scant support for a categorical prohibition of the death penalty for murderers under 18. At most, these studies conclude that, on average, or in most cases, persons under 18 are unable to take moral responsibility for their actions. Not one of the cited studies opines that all individuals under 18 are unable to appreciate the nature of their crimes.
Moreover, the cited studies describe only adolescents who engage in risky or antisocial behavior, as many young people do. Murder, however, is more than just risky or antisocial behavior. It is entirely consistent to believe that young people often act impetuously and lack judgment, but, at the same time, to believe that those who commit premeditated murder are – at least sometimes – just as culpable as adults. Christopher Simmons, who was only seven months shy of his 18th birthday when he murdered Shirley Crook, described to his friends beforehand – ”[i]n chilling, callous terms,” as the Court puts it – the murder he planned to commit. He then broke into the home of an innocent woman, bound her with duct tape and electrical wire, and threw her off a bridge alive and conscious. …
That “almost every State prohibits those under 18 years of age from voting, serving on juries, or marrying without parental consent,” is patently irrelevant – and is yet another resurrection of an argument that this Court gave a decent burial in Stanford. … As we explained in Stanford, it is “absurd to think that one must be mature enough to drive carefully, to drink responsibly, or to vote intelligently, in order to be mature enough to understand that murdering another human being is profoundly wrong, and to conform one’s conduct to that most minimal of all civilized standards.” Serving on a jury or entering into marriage also involve decisions far more sophisticated than the simple decision not to take another’s life.
… In capital cases, this Court requires the sentencer to make an individualized determination, which includes weighing aggravating factors and mitigating factors, such as youth. In other contexts where individualized consideration is provided, we have recognized that at least some minors will be mature enough to make difficult decisions that involve moral considerations. For instance, we have struck down abortion statutes that do not allow minors deemed mature by courts to bypass parental notification provisions. It is hard to see why this context should be any different. Whether to obtain an abortion is surely a much more complex decision for a young person than whether to kill an innocent person in cold blood.
The Court concludes, however, that juries cannot be trusted with the delicate task of weighing a defendant’s youth along with the other mitigating and aggravating factors of his crime. This startling conclusion undermines the very foundations of our capital sentencing system, which entrusts juries with “mak[ing] the difficult and uniquely human judgments that defy codification and that ‘buil[d] discretion, equity, and flexibility into a legal system.’” The Court says that juries will be unable to appreciate the significance of a defendant’s youth when faced with details of a brutal crime. This assertion is based on no evidence…
Nor does the Court suggest a stopping point for its reasoning. If juries cannot make appropriate determinations in cases involving murderers under 18, in what other kinds of cases will the Court find jurors deficient? …
The Court’s contention that the goals of retribution and deterrence are not served by executing murderers under 18 is also transparently false. The argument that “[r]etribution is not proportional if the law’s most severe penalty is imposed on one whose culpability or blameworthiness is diminished,” is simply an extension of the earlier, false generalization that youth always defeats culpability. … The facts of this very case show the proposition to be false. Before committing the crime, Simmons encouraged his friends to join him by assuring them that they could “get away with it” because they were minors. This fact may have influenced the jury’s decision to impose capital punishment despite Simmons’ age. Because the Court refuses to entertain the possibility that its own unsubstantiated generalization about juveniles could be wrong, it ignores this evidence entirely.
III
Though the views of our own citizens are essentially irrelevant to the Court’s decision today, the views of other countries and the so-called international community take center stage.
…
Unless the Court has added to its arsenal the power to join and ratify treaties on behalf of the United States, I cannot see how this evidence favors, rather than refutes, its position. That the Senate and the President – those actors our Constitution empowers to enter into treaties, see Art. II, § 2 – have declined to join and ratify treaties prohibiting the execution of under-18 offenders can only suggest that our country has either not reached a national consensus on the question, or has reached a consensus contrary to what the Court announces. …
…
More fundamentally, however, the basic premise of the Court’s argument – that American law should conform to the laws of the rest of the world--ought to be rejected out of hand. In fact, the Court itself does not believe it. In many significant respects, the laws of most other countries differ from our law – including not only such explicit provisions of our Constitution as the right to jury trial and grand jury indictment, but even many interpretations of the Constitution prescribed by this Court itself. The Court-pronounced exclusionary rule, for example, is distinctively American. When we adopted that rule in Mapp v. Ohio (1961), it was “unique to American Jurisprudence.” Since then a categorical exclusionary rule has been “universally rejected” by other countries, including those with rules prohibiting illegal searches and police misconduct, despite the fact that none of these countries “appears to have any alternative form of discipline for police that is effective in preventing search violations.” …
The Court has been oblivious to the views of other countries when deciding how to interpret our Constitution’s requirement that “Congress shall make no law respecting an establishment of religion. . . .” Most other countries – including those committed to religious neutrality – do not insist on the degree of separation between church and state that this Court requires.
And let us not forget the Court’s abortion jurisprudence, which makes us one of only six countries that allow abortion on demand until the point of viability. Though the Government and amici in cases following Roe v. Wade (1973), urged the Court to follow the international community’s lead, these arguments fell on deaf ears.
…
… “Acknowledgment” of foreign approval has no place in the legal opinion of this Court unless it is part of the basis for the Court’s judgment – which is surely what it parades as today.
…
________________________
Graham v. Florida
130 S.Ct. 2011 (2010)

              Justice Kennedy delivered the opinion of the Court.
            
The issue before the Court is whether the Constitution permits a juvenile offender to be sentenced to life in prison without parole for a nonhomicide crime. The sentence was imposed by the State of Florida. Petitioner challenges the sentence under the Eighth Amendment’s Cruel and Unusual Punishments Clause, made applicable to the States by the Due Process Clause of the Fourteenth Amendment.
I
Petitioner is Terrance Jamar Graham. …
In July 2003, when Graham was age 16, he and three other school-age youths attempted to rob a barbeque restaurant in Jacksonville, Florida. One youth, who worked at the restaurant, left the back door unlocked just before closing time. Graham and another youth, wearing masks, entered through the unlocked door. Graham’s masked accomplice twice struck the restaurant manager in the back of the head with a metal bar. When the manager started yelling at the assailant and Graham, the two youths ran out and escaped in a car driven by the third accomplice. The restaurant manager required stitches for his head injury. No money was taken.
Graham was arrested for the robbery attempt. …
…
The trial court accepted the plea agreement. The court withheld adjudication of guilt as to both charges and sentenced Graham to concurrent 3-year terms of probation. Graham was required to spend the first 12 months of his probation in the county jail, but he received credit for the time he had served awaiting trial, and was released on June 25, 2004.
Less than 6 months later, on the night of December 2, 2004, Graham again was arrested. The State’s case was as follows: Earlier that evening, Graham participated in a home invasion robbery. His two accomplices were Meigo Bailey and Kirkland Lawrence, both 20-year-old men. According to the State, at 7 p.m. that night, Graham, Bailey, and Lawrence knocked on the door of the home where Carlos Rodriguez lived. Graham, followed by Bailey and Lawrence, forcibly entered the home and held a pistol to Rodriguez’s chest. For the next 30 minutes, the three held Rodriguez and another man, a friend of Rodriguez, at gunpoint while they ransacked the home searching for money. Before leaving, Graham and his accomplices barricaded Rodriguez and his friend inside a closet.
The State further alleged that Graham, Bailey, and Lawrence, later the same evening, attempted a second robbery, during which Bailey was shot. Graham, who had borrowed his father’s car, drove Bailey and Lawrence to the hospital and left them there. As Graham drove away, a police sergeant signaled him to stop. Graham continued at a high speed but crashed into a telephone pole. He tried to flee on foot but was apprehended. Three handguns were found in his car.
When detectives interviewed Graham, he denied involvement in the crimes. He said he encountered Bailey and Lawrence only after Bailey had been shot. One of the detectives told Graham that the victims of the home invasion had identified him. He asked Graham, “Aside from the two robberies tonight how many more were you involved in?” Graham responded, “Two to three before tonight.” The night that Graham allegedly committed the robbery, he was 34 days short of his 18th birthday.
On December 13, 2004, Graham’s probation officer filed with the trial court an affidavit asserting that Graham had violated the conditions of his probation by possessing a firearm, committing crimes, and associating with persons engaged in criminal activity. The trial court held hearings on Graham’s violations about a year later, in December 2005 and January 2006. The judge who presided was not the same judge who had accepted Graham’s guilty plea to the earlier offenses.
Graham maintained that he had no involvement in the home invasion robbery; but, even after the court underscored that the admission could expose him to a life sentence on the earlier charges, he admitted violating probation conditions by fleeing. The State presented evidence related to the home invasion, including testimony from the victims. The trial court noted that Graham, in admitting his attempt to avoid arrest, had acknowledged violating his probation. The court further found that Graham had violated his probation by committing a home invasion robbery, by possessing a firearm, and by associating with persons engaged in criminal activity.
The trial court held a sentencing hearing. …
…
…. It sentenced him to the maximum sentence authorized by law on each charge: life imprisonment for the armed burglary and 15 years for the attempted armed robbery. Because Florida has abolished its parole system, a life sentence gives a defendant no possibility of release unless he is granted executive clemency.
Graham filed a motion in the trial court challenging his sentence under the Eighth Amendment. The motion was deemed denied after the trial court failed to rule on it within 60 days. The First District Court of Appeal of Florida affirmed, concluding that Graham’s sentence was not grossly disproportionate to his crimes. … The Florida Supreme Court denied review.
We granted certiorari.
II
The Eighth Amendment states: “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.” To determine whether a punishment is cruel and unusual, courts must look beyond historical conceptions to “ ‘the evolving standards of decency that mark the progress of a maturing society.’ ” …
The Cruel and Unusual Punishments Clause prohibits the imposition of inherently barbaric punishments under all circumstances. These cases underscore the essential principle that, under the Eighth Amendment, the State must respect the human attributes even of those who have committed serious crimes.
For the most part, however, the Court’s precedents consider punishments challenged not as inherently barbaric but as disproportionate to the crime. The concept of proportionality is central to the Eighth Amendment. Embodied in the Constitution’s ban on cruel and unusual punishments is the “precept of justice that punishment for crime should be graduated and proportioned to [the] offense.”
The Court’s cases addressing the proportionality of sentences fall within … cases in which the Court implements the proportionality standard by certain categorical restrictions on the death penalty.
…
In the cases adopting categorical rules the Court has taken the following approach. The Court first considers “objective indicia of society’s standards, as expressed in legislative enactments and state practice” to determine whether there is a national consensus against the sentencing practice at issue. Next, guided by “the standards elaborated by controlling precedents and by the Court’s own understanding and interpretation of the Eighth Amendment’s text, history, meaning, and purpose,” the Court must determine in the exercise of its own independent judgment whether the punishment in question violates the Constitution.
The present case involves an issue the Court has not considered previously: a categorical challenge to a term-of-years sentence. … This case implicates a particular type of sentence as it applies to an entire class of offenders who have committed a range of crimes. … the appropriate analysis is the one used in cases that involved the categorical approach….
III
A
The analysis begins with objective indicia of national consensus. “[T]he ‘clearest and most reliable objective evidence of contemporary values is the legislation enacted by the country’s legislatures.’” Six jurisdictions do not allow life without parole sentences for any juvenile offenders. Seven jurisdictions permit life without parole for juvenile offenders, but only for homicide crimes. Thirty-seven States as well as the District of Columbia permit sentences of life without parole for a juvenile nonhomicide offender in some circumstances. Federal law also allows for the possibility of life without parole for offenders as young as 13. Relying on this metric, the State and its amici argue that there is no national consensus against the sentencing practice at issue.
This argument is incomplete and unavailing. “There are measures of consensus other than legislation.” Actual sentencing practices are an important part of the Court’s inquiry into consensus. Here, an examination of actual sentencing practices in jurisdictions where the sentence in question is permitted by statute discloses a consensus against its use. Although these statutory schemes contain no explicit prohibition on sentences of life without parole for juvenile nonhomicide offenders, those sentences are most infrequent. According to a recent study, nationwide there are only 109 juvenile offenders serving sentences of life without parole for nonhomicide offenses.
….
… Thus, only 11 jurisdictions nationwide in fact impose life without parole sentences on juvenile nonhomicide offenders – and most of those do so quite rarely – while 26 States, the District of Columbia, and the Federal Government do not impose them despite statutory authorization.
…
… The sentencing practice now under consideration is exceedingly rare. And “it is fair to say that a national consensus has developed against it.”
B
Community consensus, while “entitled to great weight,” is not itself determinative of whether a punishment is cruel and unusual. In accordance with the constitutional design, “the task of interpreting the Eighth Amendment remains our responsibility.” The judicial exercise of independent judgment requires consideration of the culpability of the offenders at issue in light of their crimes and characteristics, along with the severity of the punishment in question. In this inquiry the Court also considers whether the challenged sentencing practice serves legitimate penological goals.
Roper established that because juveniles have lessened culpability they are less deserving of the most severe punishments. …
No recent data provide reason to reconsider the Court’s observations in Roper about the nature of juveniles. As petitioner’s amici point out, developments in psychology and brain science continue to show fundamental differences between juvenile and adult minds. …
The Court has recognized that defendants who do not kill, intend to kill, or foresee that life will be taken are categorically less deserving of the most serious forms of punishment than are murderers. …
…
Life without parole is an especially harsh punishment for a juvenile. Under this sentence a juvenile offender will on average serve more years and a greater percentage of his life in prison than an adult offender. A 16-year-old and a 75-year-old each sentenced to life without parole receive the same punishment in name only. This reality cannot be ignored.
The penological justifications for the sentencing practice are also relevant to the analysis. Criminal punishment can have different goals, and choosing among them is within a legislature’s discretion. It does not follow, however, that the purposes and effects of penal sanctions are irrelevant to the determination of Eighth Amendment restrictions. A sentence lacking any legitimate penological justification is by its nature disproportionate to the offense. With respect to life without parole for juvenile nonhomicide offenders, none of the goals of penal sanctions that have been recognized as legitimate – retribution, deterrence, incapacitation, and rehabilitation provides an adequate justification.
Retribution is a legitimate reason to punish, but it cannot support the sentence at issue here. … “[t]he heart of the retribution rationale is that a criminal sentence must be directly related to the personal culpability of the criminal offender.” And as Roper observed, “[w]hether viewed as an attempt to express the community’s moral outrage or as an attempt to right the balance for the wrong to the victim, the case for retribution is not as strong with a minor as with an adult.”
…
Deterrence does not suffice to justify the sentence either. Roper noted that “the same characteristics that render juveniles less culpable than adults suggest . . . that juveniles will be less susceptible to deterrence.” Because juveniles’ “lack of maturity and underdeveloped sense of responsibility . . . often result in impetuous and ill-considered actions and decisions,” they are less likely to take a possible punishment into consideration when making decisions. This is particularly so when that punishment is rarely imposed. …
Incapacitation, a third legitimate reason for imprisonment, does not justify the life without parole sentence in question here. Recidivism is a serious risk to public safety, and so incapacitation is an important goal. But while incapacitation may be a legitimate penological goal sufficient to justify life without parole in other contexts, it is inadequate to justify that punishment for juveniles who did not commit homicide. To justify life without parole on the assumption that the juvenile offender forever will be a danger to society requires the sentencer to make a judgment that the juvenile is incorrigible. The characteristics of juveniles make that judgment questionable. “It is difficult even for expert psychologists to differentiate between the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile offender whose crime reflects irreparable corruption.” As one court concluded in a challenge to a life without parole sentence for a 14-year-old, “incorrigibility is inconsistent with youth.”
… A life without parole sentence improperly denies the juvenile offender a chance to demonstrate growth and maturity. Incapacitation cannot override all other considerations, lest the Eighth Amendment’s rule against disproportionate sentences be a nullity.
Finally there is rehabilitation, a penological goal that forms the basis of parole systems. …
A sentence of life imprisonment without parole, however, cannot be justified by the goal of rehabilitation. The penalty forswears altogether the rehabilitative ideal. By denying the defendant the right to reenter the community, the State makes an irrevocable judgment about that person’s value and place in society. This judgment is not appropriate in light of a juvenile nonhomicide offender’s capacity for change and limited moral culpability. …
In sum, penological theory is not adequate to justify life without parole for juvenile nonhomicide offenders. … This Court now holds that for a juvenile offender who did not commit homicide the Eighth Amendment forbids the sentence of life without parole. This clear line is necessary to prevent the possibility that life without parole sentences will be imposed on juvenile nonhomicide offenders who are not sufficiently culpable to merit that punishment. Because “[t]he age of 18 is the point where society draws the line for many purposes between childhood and adulthood,” those who were below that age when the offense was committed may not be sentenced to life without parole for a nonhomicide crime.
A State is not required to guarantee eventual freedom to a juvenile offender convicted of a nonhomicide crime. What the State must do, however, is give defendants like Graham some meaningful opportunity to obtain release based on demonstrated maturity and rehabilitation. It is for the State, in the first instance, to explore the means and mechanisms for compliance. It bears emphasis, however, that while the Eighth Amendment forbids a State from imposing a life without parole sentence on a juvenile nonhomicide offender, it does not require the State to release that offender during his natural life. Those who commit truly horrifying crimes as juveniles may turn out to be irredeemable, and thus deserving of incarceration for the duration of their lives. The Eighth Amendment does not foreclose the possibility that persons convicted of nonhomicide crimes committed before adulthood will remain behind bars for life. It does forbid States from making the judgment at the outset that those offenders never will be fit to reenter society.
C
Categorical rules tend to be imperfect, but one is necessary here. …
…
Another possible approach would be to hold that the Eighth Amendment requires courts to take the offender’s age into consideration as part of a case-specific gross disproportionality inquiry, weighing it against the seriousness of the crime. This approach would allow courts to account for factual differences between cases and to impose life without parole sentences for particularly heinous crimes. …
The case-by-case approach to sentencing must, however, be confined by some boundaries. The dilemma of juvenile sentencing demonstrates this. For even if we were to assume that some juvenile nonhomicide offenders might have “sufficient psychological maturity, and at the same time demonstrat[e] sufficient depravity,” to merit a life without parole sentence, it does not follow that courts taking a case-by-case proportionality approach could with sufficient accuracy distinguish the few incorrigible juvenile offenders from the many that have the capacity for change. … Here, as with the death penalty, “[t]he differences between juvenile and adult offenders are too marked and well understood to risk allowing a youthful person to receive” a sentence of life without parole for a nonhomicide crime “despite insufficient culpability.”
Another problem with a case-by-case approach is that it does not take account of special difficulties encountered by counsel in juvenile representation. As some amici note, the features that distinguish juveniles from adults also put them at a significant disadvantage in criminal proceedings. Juveniles mistrust adults and have limited understandings of the criminal justice system and the roles of the institutional actors within it. They are less likely than adults to work effectively with their lawyers to aid in their defense. Difficulty in weighing long-term consequences; a corresponding impulsiveness; and reluctance to trust defense counsel seen as part of the adult world a rebellious youth rejects, all can lead to poor decisions by one charged with a juvenile offense. These factors are likely to impair the quality of a juvenile defendant’s representation. A categorical rule avoids the risk that, as a result of these difficulties, a court or jury will erroneously conclude that a particular juvenile is sufficiently culpable to deserve life without parole for a nonhomicide.
Finally a categorical rule gives all juvenile nonhomicide offenders a chance to demonstrate maturity and reform. The juvenile should not be deprived of the opportunity to achieve maturity of judgment and self-recognition of human worth and potential. …
…
* * *
The Constitution prohibits the imposition of a life without parole sentence on a juvenile offender who did not commit homicide. A State need not guarantee the offender eventual release, but if it imposes a sentence of life it must provide him or her with some realistic opportunity to obtain release before the end of that term. The judgment of the First District Court of Appeal of Florida is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.
It is so ordered.

              Justice Stevens, with whom Justice Ginsburg and Justice Sotomayor join, concurring.
            
In his dissenting opinion, Justice Thomas argues that today’s holding is not entirely consistent with the controlling opinions … Given that “evolving standards of decency” have played a central role in our Eighth Amendment jurisprudence for at least a century, this argument suggests the dissenting opinions in those cases more accurately describe the law today than does Justice Thomas’ rigid interpretation of the Amendment. Society changes. Knowledge accumulates. We learn, sometimes, from our mistakes. …
While Justice Thomas would apparently not rule out a death sentence for a $50 theft by a 7-year-old, the Court wisely rejects his static approach to the law. Standards of decency have evolved since 1980. They will never stop doing so.

              Chief Justice Roberts, concurring in the judgment
            
…
Terrance Graham committed serious offenses, for which he deserves serious punishment. But he was only 16 years old, and under our Court’s precedents, his youth is one factor, among others, that should be considered in deciding whether his punishment was unconstitutionally excessive. In my view, Graham’s age – together with the nature of his criminal activity and the unusual severity of his sentence – tips the constitutional balance. I thus concur in the Court’s judgment that Graham’s sentence of life without parole violated the Eighth Amendment.
I would not, however, reach the same conclusion in every case involving a juvenile offender. Some crimes are so heinous, and some juvenile offenders so highly culpable, that a sentence of life without parole may be entirely justified under the Constitution. As we have said, “successful challenges” to noncapital sentences under the Eighth Amendment have been – and, in my view, should continue to be – “exceedingly rare.” But Graham’s sentence presents the exceptional case that our precedents have recognized will come along. We should grant Graham the relief to which he is entitled under the Eighth Amendment. The Court errs, however, in using this case as a vehicle for unsettling our established jurisprudence and fashioning a categorical rule applicable to far different cases.

              Justice Thomas, with whom Justice Scalia joins, and with whom Justice Alito joins as to Parts I and III, dissenting
            
…
Until today, the Court has based its categorical proportionality rulings on the notion that the Constitution gives special protection to capital defendants because the death penalty is a uniquely severe punishment that must be reserved for only those who are “most deserving of execution.” Of course, the Eighth Amendment itself makes no distinction between capital and noncapital sentencing, but the “ ‘bright line’ “ the Court drew between the two penalties has for many years served as the principal justification for the Court’s willingness to reject democratic choices regarding the death penalty.
Today’s decision eviscerates that distinction. “Death is different” no longer. The Court now claims not only the power categorically to reserve the “most severe punishment” for those the Court thinks are “ 'the most deserving of execution,' but also to declare that “less culpable” persons are categorically exempt from the “second most severe penalty.” No reliable limiting principle remains to prevent the Court from immunizing any class of offenders from the law’s third, fourth, fifth, or fiftieth most severe penalties as well.
…
No plausible claim of a consensus against this sentencing practice can be made in light of this overwhelming legislative evidence. The sole fact that federal law authorizes this practice singlehandedly refutes the claim that our Nation finds it morally repugnant. The additional reality that 37 out of 50 States (a supermajority of 74%) permit the practice makes the claim utterly implausible. Not only is there no consensus against this penalty, there is a clear legislative consensus in favor of its availability.
Undaunted, however, the Court brushes this evidence aside as “incomplete and unavailing,” declaring that “‘[t]here are measures of consensus other than legislation.’” This is nothing short of stunning. Most importantly, federal civilian law approves this sentencing practice. And although the Court has never decided how many state laws are necessary to show consensus, the Court has never banished into constitutional exile a sentencing practice that the laws of a majority, let alone a supermajority, of States expressly permit.
Moreover, the consistency and direction of recent legislation--a factor the Court previously has relied upon when crafting categorical proportionality rules, underscores the consensus against the rule the Court announces here….
First, States over the past 20 years have consistently increased the severity of punishments for juvenile offenders. This, in my view, reveals the States’ widespread agreement that juveniles can sometimes act with the same culpability as adults and that the law should permit judges and juries to consider adult sentences – including life without parole – in those rare and unfortunate cases.
Second, legislatures have moved away from parole over the same period. Congress abolished parole for federal offenders in 1984 amid criticism that it was subject to “gamesmanship and cynicism,” and several States have followed suit. In light of these developments, the argument that there is nationwide consensus that parole must be available to offenders less than 18 years old in every nonhomicide case simply fails.
B
The Court nonetheless dismisses existing legislation, pointing out that life-without-parole sentences are rarely imposed on juvenile nonhomicide offenders --123 times in recent memory by the Court’s calculation, spread out across 11 States. …
This logic strains credulity. It has been rejected before. It should also be rejected here. That a punishment is rarely imposed demonstrates nothing more than a general consensus that it should be just that--rarely imposed. It is not proof that the punishment is one the Nation abhors.
…
…The fact that the laws of a jurisdiction permit this sentencing practice demonstrates, at a minimum, that the citizens of that jurisdiction find tolerable the possibility that a jury of their peers could impose a life-without-parole sentence on a juvenile whose nonhomicide crime is sufficiently depraved.
….
C
Lacking any plausible claim to consensus, the Court shifts to the heart of its argument: its “independent judgment” that this sentencing practice does not “serv[e] legitimate penological goals.” The Court begins that analysis with the obligatory preamble that ‘[t]he Eighth Amendment does not mandate adoption of any one penological theory,’  then promptly mandates the adoption of the theories the Court deems best.
…
Ultimately, however, the Court’s “independent judgment” and the proportionality rule itself center on retribution--the notion that a criminal sentence should be proportioned to “the personal culpability of the criminal offender.” The Court finds that retributive purposes are not served here for two reasons.
1
First, quoting Roper, the Court concludes that juveniles are less culpable than adults because, as compared to adults, they “have a ‘“lack of maturity and an underdeveloped sense of responsibility,”’” and “their characters are ‘not as well formed.’” As a general matter, this statement is entirely consistent with the evidence recounted above that judges and juries impose the sentence at issue quite infrequently, despite legislative authorization to do so in many more cases. Our society tends to treat the average juvenile as less culpable than the average adult. But the question here does not involve the average juvenile. The question, instead, is whether the Constitution prohibits judges and juries from ever concluding that an offender under the age of 18 has demonstrated sufficient depravity and incorrigibility to warrant his permanent incarceration.
In holding that the Constitution imposes such a ban, the Court cites “developments in psychology and brain science” indicating that juvenile minds “continue to mature through late adolescence,” and that juveniles are “more likely [than adults] to engage in risky behaviors”. But even if such generalizations from social science were relevant to constitutional rulemaking, the Court misstates the data on which it relies.
The Court equates the propensity of a fairly substantial number of youths to engage in “risky” or antisocial behaviors with the propensity of a much smaller group to commit violent crimes. But research relied upon by the amici cited in the Court’s opinion differentiates between adolescents for whom antisocial behavior is a fleeting symptom and those for whom it is a lifelong pattern. That research further suggests that the pattern of behavior in the latter group often sets in before 18. And, notably, it suggests that violence itself is evidence that an adolescent offender’s antisocial behavior is not transient.
In sum, even if it were relevant, none of this psychological or sociological data is sufficient to support the Court’s “ 'moral' ” conclusion that youth defeats culpability in every case. The Court responds that a categorical rule is nonetheless necessary to prevent the “ 'unacceptable likelihood' “ that a judge or jury, unduly swayed by “ 'the brutality or cold-blooded nature' ” of a juvenile’s nonhomicide crime, will sentence him to a life-without-parole sentence for which he possesses “ 'insufficient culpability.' ” I find that justification entirely insufficient. The integrity of our criminal justice system depends on the ability of citizens to stand between the defendant and an outraged public and dispassionately determine his guilt and the proper amount of punishment based on the evidence presented. That process necessarily admits of human error. But so does the process of judging in which we engage. As between the two, I find far more “unacceptable” that this Court, swayed by studies reflecting the general tendencies of youth, decree that the people of this country are not fit to decide for themselves when the rare case requires different treatment.
2
… in the end, the Court does not even believe its pronouncements about the juvenile mind. If it did, the categorical rule it announces today would be most peculiar because it leaves intact state and federal laws that permit life-without-parole sentences for juveniles who commit homicides. …
…
I respectfully dissent.
Justice Alito, dissenting. [omitted]

              Note
            
In Miller v. Alabama (2012), two 14-year-old offenders in these cases were convicted of murder and sentenced to life imprisonment without the possibility of parole. In neither case did the sentencing authority have any discretion to impose a different punishment. State law mandated that each juvenile die in prison even if a judge or jury would have thought that his youth and its attendant characteristics, along with the nature of his crime, made a lesser sentence (for example, life with the possibility of parole) more appropriate. The Supreme Court ruled that such a scheme prevents those meting out punishment from considering a juvenile’s “lessened culpability” and greater “capacity for change,” and runs afoul of our cases’ requirement of individualized sentencing for defendants facing the most serious penalties. It held that mandatory life without parole for those under the age of 18 at the time of their crimes violates the Eighth Amendment’s prohibition on “cruel and unusual punishments.” Justice Kagan ruled that: “The mandatory penalty schemes at issue here prevent the sentencer from taking account of these central considerations. By removing youth from the balance – by subjecting a juvenile to the same life-without-parole sentence applicable to an adult – these laws prohibit a sentencing authority from assessing whether the law’s harshest term of imprisonment proportionately punishes a juvenile offender. That contravenes Graham’s (and also Roper’s) foundational principle: that imposition of a State’s most severe penalties on juvenile offenders cannot proceed as though they were not children.”
Importantly, the case is often misunderstood. It does not categorically exclude juveniles who have been found guilty of homicide from life without parole sentences. Rather, it requires a sentencing court to take into account how children are different, and how those differences counsel against irrevocably sentencing them to a lifetime in prison.
In so ruling, the Court highlighted distinctions between youth and adults:Roper and Graham establish that children are constitutionally different from adults for purposes of sentencing. Because juveniles have diminished culpability and greater prospects for reform, we explained, “they are less deserving of the most severe punishments.” Those cases relied on three significant gaps between juveniles and adults. First, children have a “‘lack of maturity and an underdeveloped sense of responsibility,’” leading to recklessness, impulsivity, and heedless risk-taking. Second, children “are more vulnerable. .. to negative influences and outside pressures,” including from their family and peers; they have limited “contro[l] over their own environment” and lack the ability to extricate themselves from horrific, crime-producing settings. Ibid. And third, a child’s character is not as “well formed” as an adult’s; his traits are “less fixed” and his actions less likely to be “evidence of irretrievabl[e] deprav[ity].”
Our decisions rested not only on common sense – on what “any parent knows” – but on science and social science as well. In Roper, we cited studies showing that “‘[o]nly a relatively small proportion of adolescents‘“ who engage in illegal activity “‘develop entrenched patterns of problem behavior.’” And in Graham, we noted that “developments in psychology and brain science continue to show fundamental differences between juvenile and adult minds” – for example, in “parts of the brain involved in behavior control.” We reasoned that those findings – of transient rashness, proclivity for risk, and inability to assess consequences – both lessened a child’s “moral culpability” and enhanced the prospect that, as the years go by and neurological development occurs, his “‘deficiencies will be reformed.’”
Roper and Graham emphasized that the distinctive attributes of youth diminish the penological justifications for imposing the harshest sentences on juvenile offenders, even when they commit terrible crimes. Because “‘[t]he heart of the retribution rationale’” relates to an offender’s blameworthiness, “‘the case for retribution is not as strong with a minor as with an adult.’” Nor can deterrence do the work in this context, because “‘the same characteristics that render juveniles less culpable than adults’” – their immaturity, recklessness, and impetuosity – make them less likely to consider potential punishment. Similarly, incapacitation could not support the life-without-parole sentence in Graham: Deciding that a “juvenile offender forever will be a danger to society” would require “mak[ing] a judgment that [he] is incorrigible” – but “‘incorrigibility is inconsistent with youth.’” And for the same reason, rehabilitation could not justify that sentence. Life without parole “forswears altogether the rehabilitative ideal.” It reflects “an irrevocable judgment about [an offender’s] value and place in society,” at odds with a child’s capacity for change.
Graham concluded from this analysis that life-without-parole sentences, like capital punishment, may violate the Eighth Amendment when imposed on children. To be sure, Graham’s flat ban on life without parole applied only to nonhomicide crimes, and the Court took care to distinguish those offenses from murder, based on both moral culpability and consequential harm. But none of what it said about children – about their distinctive (and transitory) mental traits and environmental vulnerabilities – is crime-specific. Those features are evident in the same way, and to the same degree, when (as in both cases here) a botched robbery turns into a killing. So Graham’s reasoning implicates any life-without-parole sentence imposed on a juvenile, even as its categorical bar relates only to nonhomicide offenses.
Most fundamentally, Graham insists that youth matters in determining the appropriateness of a lifetime of incarceration without the possibility of parole. In the circumstances there, juvenile status precluded a life-without-parole sentence, even though an adult could receive it for a similar crime. And in other contexts as well, the characteristics of youth, and the way they weaken rationales for punishment, can render a life-without-parole sentence disproportionate. “An offender’s age,” we made clear in Graham, “is relevant to the Eighth Amendment,” and so “criminal procedure laws that fail to take defendants’ youthfulness into account at all would be flawed.”
….
So Graham and Roper and our individualized sentencing cases alike teach that in imposing a State’s harshest penalties, a sentencer misses too much if he treats every child as an adult. To recap: Mandatory life without parole for a juvenile precludes consideration of his chronological age and its hallmark features – among them, immaturity, impetuosity, and failure to appreciate risks and consequences. It prevents taking into account the family and home environment that surrounds him--and from which he cannot usually extricate himself–no matter how brutal or dysfunctional. It neglects the circumstances of the homicide offense, including the extent of his participation in the conduct and the way familial and peer pressures may have affected him. Indeed, it ignores that he might have been charged and convicted of a lesser offense if not for incompetencies associated with youth – for example, his inability to deal with police officers or prosecutors (including on a plea agreement) or his incapacity to assist his own attorneys. And finally, this mandatory punishment disregards the possibility of rehabilitation even when the circumstances most suggest it.



Justice Roberts noted:It is a great tragedy when a juvenile commits murder – most of all for the innocent victims. But also for the murderer, whose life has gone so wrong so early. And for society as well, which has lost one or more of its members to deliberate violence, and must harshly punish another. In recent years, our society has moved toward requiring that the murderer, his age notwithstanding, be imprisoned for the remainder of his life. Members of this Court may disagree with that choice. Perhaps science and policy suggest society should show greater mercy to young killers, giving them a greater chance to reform themselves at the risk that they will kill again. But that is not our decision to make. Neither the text of the Constitution nor our precedent prohibits legislatures from requiring that juvenile murderers be sentenced to life without parole. I respectfully dissent.



Justice Thomas and Scalia also dissented, noting this:Because the Court’s cases requiring individualized sentencing in the capital context are wrongly decided, they cannot serve as a valid foundation for the novel rule regarding mandatory life-without-parole sentences for juveniles that the Court announces today.
There can be no serious contention . . . that a sentence which is not otherwise cruel and unusual becomes so simply because it is ‘mandatory.’



In Montgomery v. Louisiana (2016), the Supreme Court determined that Miller v. Alabama must be applied retroactively.
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Adolescents live in a saturated and rapidly changing media environment, one that is highly vivid, on-demand, and increasingly interactive. Adolescents spend more time with media than they devote to any other activity but sleep. This infusion and its eventual influence on adolescents’ lives, of course, grows exponentially when considering that the media’s numerous devices, images, and communications similarly inundate those with whom adolescents interact. The media becomes part of everyday experiences that fan the media’s impact beyond particular moments of exposure.
Importantly, adolescents are not only exposed to media, they attend to it and seek it. More types of media appear as traditional media evolve, with each medium offering adolescents numerous choices and different genres allowing them to individualize information to accommodate their tastes. In fact, the media content spreads in so many ways that adolescents themselves become a media source. The media serve as gateways to seemingly limitless human information and ways to obtain that information. Technological changes now more easily allow adolescents to interact actively with and create their own media environments, a power fraught with consequences.
The flourishing of adolescents’ media environments affects the kinds of information available to adolescents, how they interpret that information, and how they integrate information into their belief systems. These changes add new dimensions to potential influences; adolescents always actively interacted with their informational environments, but those environments now appear much more responsive and appealing to adolescents’ desires. And, their use of media increasingly becomes part of private activities. As a result, the increasing number and capacities of media available offer adolescents even more autonomy in their media selection and even more freedom from adult comment about the messages they receive. Like adults, adolescents have become active, increasingly free, and highly individualized receivers of media information.

Adolescents may be operating in the media like adults do, and even perhaps even more. But adolescents are not adults. The new media that fosters privatization and individualization of media use introduces forces in adolescents’ developmental environments that challenge traditional social and legal tendencies to treat adolescents like children. Media of all kinds infuse adolescents’ environments with wanted and unwanted information. And, adolescents’ want for information that may not be appropriate for them.
Massive developments in media and its use may reveal massive technological and social change; and they also reveal risks that come with them. But, legally, those changes are not that dramatic. The wide variety of media that inundates adolescents is what the Constitution deems “speech.” As a First Amendment freedom, speech remains highly protected. That protection is particularly problematic in that it challenges traditional views of rights when it comes to adolescents. That challenge comes from many directions, but a major one is the effort to protect the “marketplace of ideas”. Protecting that marketplace, the free exchange, makes it a challenge to regulate (typically meaning limit) one group’s access when doing so necessarily limits the access of other groups that could legitimately claim access. This is the fundamental dilemma often associated with adolescents’ media rights.
Constitutional Foundations
The First Amendment freedom of the press and expression is key to understanding the regulation of the media. As is now well accepted, the media has considerable freedom to produce and make media available. Similarly, people have considerable freedom of expression that includes rights to access media. Those rights to not support unfettered access, as those who have media content/information systems need not necessarily be required to grant others access.
When it comes to adolescents, the typical responses to dealing with media predominantly leave matters to parents, and, if not parents, then to the media itself. This essentially means that the legal system directly sets the limit to what should be available for adults (e.g., it would prohibit child pornography and other obscene materials from circulating) and then generally leaves it to parents, those acting as parents, and the media itself to regulate adolescents’ access to what is available in the marketplace.
Much of the constitutional cases involving adolescents’ media rights focus on concerns about sexualized and violent media. These two forms of media content have received considerable empirical and legal attention. They have led to numerous legislative hearings, policy statements and calls to action. They also result in surprisingly little legislative action; and action that does end up legislated actually tends to be found unconstitutional. In almost every case involving indecent speech, for example, the courts address the most obvious purpose of attempted restrictions on such speech: the need to protect children. This leads to cases that go at great lengths to craft out special constitutional protections for children. However, concern for shielding minors from indecent speech erodes when it conflicts with adults’ speech rights. A long line of cases supports rejecting measures that shield minors from indecent speech if they have a restraining effect on the ability of adults to access such speech. Consequently, the child protection interest frequently loses out to the idea that burdens on adults’ speech are tantamount to unconstitutional infringements. Recent cases simply extend prior efforts and provide the media with protection from censorship. As a result, the general constitutional rule that emerges is that the media enjoys increasingly expansive protections as it more deeply infiltrates adolescents’ lives.
The Cases That Follow
The cases that follow begin with two major cases that lay the foundation of adolescents’ media rights: New York v. Ferber and Ginsberg v. New York. In Ferber, the Court unanimously ruled that the First Amendment right to free speech permitted states to ban the sale of material depicting children engaged in sexual activity, even if the material was not obscene. The Court previously had ruled that obscene materials could be banned, and in this case it ruled that child pornography could be banned even without being deemed obscene under its prior cases. In its analysis, the Court provided multiple compelling reasons for supporting the banning of child pornography, with the major arguments focusing on child protection.
In Ginsberg, the Supreme Court addressed the constitutionality of a criminal statute that prohibited the sale of indecent materials to persons under the age of 17. The indecent material was “girlie magazines” featuring adult nudity. As such, the sexually explicit printed materials would not be obscene for adults but would be obscene for minors. The Court upheld the law’s validity under the First Amendment. The majority reasoned that the New York statute simply had adjusted the definition of obscenity to minors. The Court limited the rights of minors in the name of child protection, but it found it unnecessary to decide whether persons under seventeen were caused harm when exposed to materials proscribed by the statute. After concluding that scientific studies neither proved nor disproved a causal connection, it simply held that the law was not irrational, that New York could find that exposure to material condemned by the statute is harmful to minors. The dissent viewed the variable obscenity approach, which varies what is obscene based on who would receive it, as irrational. The ultimate lesson from the case appears to be that minors have reduced First Amendment rights, and so do individuals who wish to claim the freedom to exchange speech with juveniles when the materials could be harmful to them or society, following Ferber’s focus on ensuring child protection.
Ginsberg and Ferber may have been victories for limiting the rights of minors to media, but the Court eventually would circumscribe limitations to, essentially, sexual obscenity. This became clear in the third and more recent case of Brown v. Entertainment Merchants Association. In Brown, the Court struck down a California law banning the sale of certain violent video games to children without parental supervision. The Court reasoned that speech about violence is not obscene and, as a result, California’s statute was unlawful. The Court also determined that, from the available evidence, there was no “compelling” link between violent video games and its effects on children. This reasoning affirmed that governments would need compelling reasons before infringing on media freedoms involving minors, that the rights involved would be fundamental and worthy of heightened protection. Two important dissenting opinions challenged that view. One argued that the Founding Fathers believed parents to have complete authority over their minor children and expected parents to direct the development of those children and that the intent of the First Amendment does not include a right to speak to minors (or a right of minors to access speech) without going through the minors‘ parents or guardians. Under this approach, laws that permit parents’ access for their children can deny minors’ direct access. Another dissent would not have distinguished violent from sexually obscene materials (noting the oddness of not permitting a 13 year-old from purchasing an image of a nude woman, while allowing a sale of an interactive video game in which he actively, but virtually, binds and gags the woman, then tortures and kills her). That dissent also reasoned that the government could support parents’ guidance of their children and that the intrusion on expression was minimal.
The last two cases address limitations on the media’s free access and expression of information to the general public when doing so could be harmful to minors. The first in the pair of cases, Globe Newspapers v. Superior Court, involved a judge’s ordering the exclusion of the press and the public during the trial of a defendant accused of the rape of three minors (two 16 year olds and a 17 year old). Massachusetts state law required that all sex-crime trials involving victims under age 18 be closed to the public, including the press. The trial ended with the defendant being acquitted, and records were then open to the press and public. Globe Newspaper, however, challenged the exclusion of the press during the trial. The Court ruled the state statute of exclusion unconstitutional. The Court reasoned that access to criminal trials is properly afforded First Amendment protection. When a court denies access, the only justification is to serve a compelling state interest. The Court found no such interest here. It found that exclusion of an open court cannot be an attempt to protect a victim from further trauma or embarrassment, or to encourage other victims to come forward.
The second case in the pair of cases, Smith v. Daily Mail Publishing, also involved the protection of minors from publicity. In that case, reporters were alerted to the shooting and killing of a student by another at a junior high school. They learned the 14-year-old gunman’s name by asking police and witnesses at the school. They then published the name of the student, for which they were indicted under a statute that prohibited newspapers from publishing the names of juvenile offenders. On First Amendment grounds, the Court invalidated the statute. It reasoned that legally obtained truthful information can be published, that the state cannot constitutionally punish publication absent a need to further a state interest in the highest order. In doing so, the Court rejected some of the long-standing goals of the juvenile justice system as sufficiently compelling. The system rests on protecting juveniles from the stigma of their misconduct in order to foster rehabilitation. Like Globe Newspapers, Daily Mail illustrates the challenges that arise when seeking to protect minors and free speech.
________________________
New York v. Ferber
458 U.S. 747 (1982)
Justice White delivered the opinion of the Court.
At issue in this case is the constitutionality of a New York criminal statute which prohibits persons from knowingly promoting sexual performances by children under the age of 16 by distributing material which depicts such performances.
…
At issue in this case is § 263.15, defining a class D felony:A person is guilty of promoting a sexual performance by a child when, knowing the character and content thereof, he produces, directs or promotes any performance which includes sexual conduct by a child less than sixteen years of age.



To “promote” is also defined:‘Promote’ means to procure, manufacture, issue, sell, give, provide, lend, mail, deliver, transfer, transmute, publish, distribute, circulate, disseminate, present, exhibit or advertise, or to offer or agree to do the same.



A companion provision bans only the knowing dissemination of obscene material.
This case arose when Paul Ferber, the proprietor of a Manhattan bookstore specializing in sexually oriented products, sold two films to an undercover police officer. The films are devoted almost exclusively to depicting young boys masturbating. Ferber was indicted on two counts of violating § 263.10 and two counts of violating § 263.15, the two New York laws controlling dissemination of child pornography. After a jury trial, Ferber was acquitted of the two counts of promoting an obscene sexual performance, but found guilty of the two counts under § 263.15, which did not require proof that the films were obscene. Ferber’s convictions were affirmed without opinion by the Appellate Division of the New York State Supreme Court.
The New York Court of Appeals reversed, holding that § 263.15 violated the First Amendment. …
II
… This case, however, constitutes our first examination of a statute directed at and limited to depictions of sexual activity involving children. We believe our inquiry should begin with the question of whether a State has somewhat more freedom in proscribing works which portray sexual acts or lewd exhibitions of genitalia by children.
A
In Chaplinsky v. New Hampshire, the Court laid the foundation for the excision of obscenity from the realm of constitutionally protected expression:There are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem. These include the lewd and obscene…. It has been well observed that such utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.



…
… In Miller v. California, a majority of the Court agreed that a “state offense must also be limited to works which, taken as a whole, appeal to the prurient interest in sex, which portray sexual conduct in a patently offensive way, and which, taken as a whole, do not have serious literary, artistic, political, or scientific value.” Over the past decade, we have adhered to the guidelines expressed in Miller, which subsequently has been followed in the regulatory schemes of most States.
B
The Miller standard, like its predecessors, was an accommodation between the State’s interests in protecting the “sensibilities of unwilling recipients” from exposure to pornographic material and the dangers of censorship inherent in unabashedly content-based laws. Like obscenity statutes, laws directed at the dissemination of child pornography run the risk of suppressing protected expression by allowing the hand of the censor to become unduly heavy. For the following reasons, however, we are persuaded that the States are entitled to greater leeway in the regulation of pornographic depictions of children.
First. It is evident beyond the need for elaboration that a State’s interest in “safeguarding the physical and psychological well-being of a minor” is “compelling.” “A democratic society rests, for its continuance, upon the healthy, well-rounded growth of young people into full maturity as citizens.” Accordingly, we have sustained legislation aimed at protecting the physical and emotional well-being of youth even when the laws have operated in the sensitive area of constitutionally protected rights. In Prince v. Massachusetts, the Court held that a statute prohibiting use of a child to distribute literature on the street was valid notwithstanding the statute’s effect on a First Amendment activity. In Ginsberg v. New York, we sustained a New York law protecting children from exposure to nonobscene literature. Most recently, we held that the Government’s interest in the “well-being of its youth” justified special treatment of indecent broadcasting received by adults as well as children.
The prevention of sexual exploitation and abuse of children constitutes a government objective of surpassing importance. The legislative findings accompanying passage of the New York laws reflect this concern:[There] has been a proliferation of exploitation of children as subjects in sexual performances. The care of children is a sacred trust and should not be abused by those who seek to profit through a commercial network based upon the exploitation of children. The public policy of the state demands the protection of children from exploitation through sexual performances.



We shall not second-guess this legislative judgment. … The legislative judgment, as well as the judgment found in the relevant literature, is that the use of children as subjects of pornographic materials is harmful to the physiological, emotional, and mental health of the child. That judgment, we think, easily passes muster under the First Amendment.
Second. The distribution of photographs and films depicting sexual activity by juveniles is intrinsically related to the sexual abuse of children in at least two ways. First, the materials produced are a permanent record of the children’s participation and the harm to the child is exacerbated by their circulation. Second, the distribution network for child pornography must be closed if the production of material which requires the sexual exploitation of children is to be effectively controlled. Indeed, there is no serious contention that the legislature was unjustified in believing that it is difficult, if not impossible, to halt the exploitation of children by pursuing only those who produce the photographs and movies. While the production of pornographic materials is a low-profile, clandestine industry, the need to market the resulting products requires a visible apparatus of distribution. The most expeditious if not the only practical method of law enforcement may be to dry up the market for this material by imposing severe criminal penalties on persons selling, advertising, or otherwise promoting the product ….
…
Third. The advertising and selling of child pornography provide an economic motive for and are thus an integral part of the production of such materials, an activity illegal throughout the Nation. “It rarely has been suggested that the constitutional freedom for speech and press extends its immunity to speech or writing used as an integral part of conduct in violation of a valid criminal statute.” We note that were the statutes outlawing the employment of children in these films and photographs fully effective, and the constitutionality of these laws has not been questioned, the First Amendment implications would be no greater than that presented by laws against distribution: enforceable production laws would leave no child pornography to be marketed.
Fourth. The value of permitting live performances and photographic reproductions of children engaged in lewd sexual conduct is exceedingly modest, if not de minimis. We consider it unlikely that visual depictions of children performing sexual acts or lewdly exhibiting their genitals would often constitute an important and necessary part of a literary performance or scientific or educational work. As a state judge in this case observed, if it were necessary for literary or artistic value, a person over the statutory age who perhaps looked younger could be utilized. Simulation outside of the prohibition of the statute could provide another alternative. Nor is there any question here of censoring a particular literary theme or portrayal of sexual activity. The First Amendment interest is limited to that of rendering the portrayal somewhat more “realistic” by utilizing or photographing children.
Fifth. Recognizing and classifying child pornography as a category of material outside the protection of the First Amendment is not incompatible with our earlier decisions …. Thus, it is not rare that a content-based classification of speech has been accepted because it may be appropriately generalized that within the confines of the given classification, the evil to be restricted so overwhelmingly outweighs the expressive interests, if any, at stake, that no process of case-by-case adjudication is required. When a definable class of material, such as that covered by § 263.15, bears so heavily and pervasively on the welfare of children engaged in its production, we think the balance of competing interests is clearly struck and that it is permissible to consider these materials as without the protection of the First Amendment.
C
There are, of course, limits on the category of child pornography which, like obscenity, is unprotected by the First Amendment. As with all legislation in this sensitive area, the conduct to be prohibited must be adequately defined by the applicable state law, as written or authoritatively construed. Here the nature of the harm to be combated requires that the state offense be limited to works that visually depict sexual conduct by children below a specified age. The category of “sexual conduct” proscribed must also be suitably limited and described.
…
D
Section 263.15’s prohibition incorporates a definition of sexual conduct that comports with the above-stated principles. The forbidden acts to be depicted are listed with sufficient precision and represent the kind of conduct that, if it were the theme of a work, could render it legally obscene: “actual or simulated sexual intercourse, deviate sexual intercourse, sexual bestiality, masturbation, sado-masochistic abuse, or lewd exhibition of the genitals.” The term “lewd exhibition of the genitals” is not unknown in this area and, indeed, was given in Miller as an example of a permissible regulation. A performance is defined only to include live or visual depictions: “any play, motion picture, photograph or dance … [or] other visual representation exhibited before an audience.” Section 263.15 expressly includes a scienter requirement.
We hold that § 263.15 sufficiently describes a category of material the production and distribution of which is not entitled to First Amendment protection. It is therefore clear that there is nothing unconstitutionally underinclusive” about a statute that singles out this category of material for proscription. It also follows that the State is not barred by the First Amendment from prohibiting the distribution of unprotected materials produced outside the State.
III
It remains to address the claim that the New York statute is unconstitutionally overbroad because it would forbid the distribution of material with serious literary, scientific, or educational value or material which does not threaten the harms sought to be combated by the State. Respondent prevailed on that ground below, and it is to that issue that we now turn.
…
The scope of the First Amendment overbreadth doctrine, like most exceptions to established principles, must be carefully tied to the circumstances in which facial invalidation of a statute is truly warranted. Because of the wide-reaching effects of striking down a statute on its face at the request of one whose own conduct may be punished despite the First Amendment, we have recognized that the overbreadth doctrine is “strong medicine” and have employed it with hesitation, and then “only as a last resort.” We have, in consequence, insisted that the overbreadth involved be “substantial” before the statute involved will be invalidated on its face.
We accordingly held that “particularly where conduct and not merely speech is involved, we believe that the overbreadth of a statute must not only be real, but substantial as well, judged in relation to the statute’s plainly legitimate sweep.”
…This case, which poses the question squarely, convinces us that the rationale … is sound and should be applied in the present context involving the harmful employment of children to make sexually explicit materials for distribution.
The premise that a law should not be invalidated for overbreadth unless it reaches a substantial number of impermissible applications is hardly novel ….
B
… we hold that § 263.15 is not substantially overbroad. We consider this the paradigmatic case of a state statute whose legitimate reach dwarfs its arguably impermissible applications. New York, as we have held, may constitutionally prohibit dissemination of material specified in § 263.15. While the reach of the statute is directed at the hard core of child pornography, the Court of Appeals was understandably concerned that some protected expression, ranging from medical textbooks to pictorials in the National Geographic would fall prey to the statute. How often, if ever, it may be necessary to employ children to engage in conduct clearly within the reach of § 263.15 in order to produce educational, medical, or artistic works cannot be known with certainty. Yet we seriously doubt, and it has not been suggested, that these arguably impermissible applications of the statute amount to more than a tiny fraction of the materials within the statute’s reach. Nor will we assume that the New York courts will widen the possibly invalid reach of the statute by giving an expansive construction to the proscription on “lewd [exhibitions] of the genitals.” Under these circumstances, § 263.15 is “not substantially overbroad and … whatever overbreadth may exist should be cured through case-by-case analysis of the fact situations to which its sanctions, assertedly, may not be applied.”
…

              Justice Blackmun concurs in the result.
              [
              omitted
              ]
            

              Justice O’Connor, concurring.
            
Although I join the Court’s opinion, I write separately to stress that the Court does not hold that New York must except “material with serious literary, scientific, or educational value,” from its statute. The Court merely holds that, even if the First Amendment shelters such material, New York’s current statute is not sufficiently overbroad to support respondent’s facial attack. The compelling interests identified in today’s opinion, suggest that the Constitution might in fact permit New York to ban knowing distribution of works depicting minors engaged in explicit sexual conduct, regardless of the social value of the depictions. For example, a 12-year-old child photographed while masturbating surely suffers the same psychological harm whether the community labels the photograph “edifying” or “tasteless.” The audience’s appreciation of the depiction is simply irrelevant to New York’s asserted interest in protecting children from psychological, emotional, and mental harm.
…

              Justice Brennan, with whom Justice Marshall joins, concurring in the judgment.
            
I agree with much of what is said in the Court’s opinion. … the State has a special interest in protecting the well-being of its youth. This special and compelling interest, and the particular vulnerability of children, afford the State the leeway to regulate pornographic material, the promotion of which is harmful to children, even though the State does not have such leeway when it seeks only to protect consenting adults from exposure to such material. I also agree with the Court that the “tiny fraction” of material of serious artistic, scientific, or educational value that could conceivably fall within the reach of the statute is insufficient to justify striking the statute on the grounds of overbreadth.
But in my view application of § 263.15 or any similar statute to depictions of children that in themselves do have serious literary, artistic, scientific, or medical value, would violate the First Amendment. As the Court recognizes, the limited classes of speech, the suppression of which does not raise serious First Amendment concerns, have two attributes. They are of exceedingly “slight social value,” and the State has a compelling interest in their regulation. The First Amendment value of depictions of children that are in themselves serious contributions to art, literature, or science, is, by definition, simply not “de minimis.” At the same time, the State’s interest in suppression of such materials is likely to be far less compelling. For the Court’s assumption of harm to the child resulting from the “permanent record” and “circulation” of the child’s “participation” lacks much of its force where the depiction is a serious contribution to art or science. The production of materials of serious value is not the “low-profile, clandestine industry” that according to the Court produces purely pornographic materials. In short, it is inconceivable how a depiction of a child that is itself a serious contribution to the world of art or literature or science can be deemed “material outside the protection of the First Amendment.”

              Justice Stevens, concurring in the judgment.
              [omitted].
            

              Notes and Queries
              	1.Suppose New York desired to move the prohibited age group to include those 18, up from the current 16 years-of-age. Would Ferber permit such a move?

 

	2.According to Ferber, what effects does child pornography have on the community?

 

	3.According to Ferber, should a university be held liable for allowing students to buy materials that describe the facts of Ferber? What about a junior high school?

 




            
________________________
Ginsberg v. New York
390 U.S. 629 (1968)
Mr. Justice Brennan delivered the opinion of the Court.
This case presents the question of the constitutionality on its face of a New York criminal obscenity statute which prohibits the sale to minors under 17 years of age of material defined to be obscene on the basis of its appeal to them whether or not it would be obscene to adults.
Appellant and his wife operate “Sam’s Stationery and Luncheonette” in Bellmore, Long Island. They have a lunch counter, and, among other things, also sell magazines including some so-called “girlie” magazines. Appellant was prosecuted under two informations, each in two counts, which charged that he personally sold a 16-year-old boy two “girlie” magazines on each of two dates in October 1965, in violation of § 484-h of the New York Penal Law. He was tried before a judge without a jury in Nassau County District Court and was found guilty on both counts. The judge found (1) that the magazines contained pictures which depicted female “nudity” in a manner defined in subsection 1 (b), that is “the showing of … female … buttocks with less than a full opaque covering, or the showing of the female breast with less than a fully opaque covering of any portion thereof below the top of the nipple …,” and (2) that the pictures were “harmful to minors“ in that they had, within the meaning of subsection 1 (f) “that quality of … representation … of nudity … [which] … (i) predominantly appeals to the prurient, shameful or morbid interest of minors, and (ii) is patently offensive to prevailing standards in the adult community as a whole with respect to what is suitable material for minors, and (iii) is utterly without redeeming social importance for minors.” He held that both sales to the 16-year-old boy therefore constituted the violation under § 484-h of “knowingly to sell … to a minor” under 17 of “(a) any picture … which depicts nudity … and which is harmful to minors,” and “(b) any … magazine … which contains … [such pictures] … and which, taken as a whole, is harmful to minors.” The conviction was affirmed without opinion by the Appellate Term, Second Department, of the Supreme Court. Appellant was denied leave to appeal to the New York Court of Appeals and then appealed to this Court …. We affirm.
I.
The “girlie” picture magazines involved in the sales here are not obscene for adults. But § 484-h does not bar the appellant from stocking the magazines and selling them to persons 17 years of age or older, and therefore the conviction is not invalid under our decision in Butler v. Michigan.
Obscenity is not within the area of protected speech or press. The three-pronged test of subsection 1 (f) for judging the obscenity of material sold to minors under 17 is a variable from the formulation for determining obscenity under Roth stated in the plurality opinion in Memoirs v. Massachusetts. Appellant’s primary attack upon § 484-h is leveled at the power of the State to adapt this Memoirs formulation to define the material’s obscenity on the basis of its appeal to minors, and thus exclude material so defined from the area of protected expression. He makes no argument that the magazines are not “harmful to minors“ within the definition in subsection 1 (f). Thus “no issue is presented … concerning the obscenity of the material involved.”
The New York Court of Appeals “upheld the Legislature’s power to employ variable concepts of obscenity” in a case in which the same challenge to state power to enact such a law was also addressed to § 484-h. In sustaining state power to enact the law, the Court of Appeals said:Material which is protected for distribution to adults is not necessarily constitutionally protected from restriction upon its dissemination to children. In other words, the concept of obscenity or of unprotected matter may vary according to the group to whom the questionable material is directed or from whom it is quarantined. Because of the State’s exigent interest in preventing distribution to children of objectionable material, it can exercise its power to protect the health, safety, welfare and morals of its community by barring the distribution to children of books recognized to be suitable for adults.



Appellant’s attack is not that New York was without power to draw the line at age 17. Rather, his contention is the broad proposition that the scope of the constitutional freedom of expression secured to a citizen to read or see material concerned with sex cannot be made to depend upon whether the citizen is an adult or a minor. He accordingly insists that the denial to minors under 17 of access to material condemned by § 484-h, insofar as that material is not obscene for persons 17 years of age or older, constitutes an unconstitutional deprivation of protected liberty.
We have no occasion in this case to consider the impact of the guarantees of freedom of expression upon the totality of the relationship of the minor and the State. It is enough for the purposes of this case that we inquire whether it was constitutionally impermissible for New York, insofar as § 484-h does so, to accord minors under 17 a more restricted right than that assured to adults to judge and determine for themselves what sex material they may read or see. We conclude that we cannot say that the statute invades the area of freedom of expression constitutionally secured to minors.
… We do not regard New York’s regulation in defining obscenity on the basis of its appeal to minors under 17 as involving an invasion of such minors‘ constitutionally protected freedoms. Rather § 484-h simply adjusts the definition of obscenity “to social realities by permitting the appeal of this type of material to be assessed in terms of the sexual interests …” of such minors. That the State has power to make that adjustment seems clear, for we have recognized that even where there is an invasion of protected freedoms “the power of the state to control the conduct of children reaches beyond the scope of its authority over adults ….”…
The well-being of its children is of course a subject within the State’s constitutional power to regulate, and, in our view, two interests justify the limitations in § 484-h upon the availability of sex material to minors under 17, at least if it was rational for the legislature to find that the minors‘ exposure to such material might be harmful.
First of all, constitutional interpretation has consistently recognized that the parents’ claim to authority in their own household to direct the rearing of their children is basic in the structure of our society. “It is cardinal with us that the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder.” The legislature could properly conclude that parents and others, teachers for example, who have this primary responsibility for children’s well-being are entitled to the support of laws designed to aid discharge of that responsibility. Indeed, subsection 1 (f)(ii) of § 484-h expressly recognizes the parental role in assessing sex-related material harmful to minors according “to prevailing standards in the adult community as a whole with respect to what is suitable material for minors.” Moreover, the prohibition against sales to minors does not bar parents who so desire from purchasing the magazines for their children.
The State also has an independent interest in the well-being of its youth ….While the supervision of children’s reading may best be left to their parents, the knowledge that parental control or guidance cannot always be provided and society’s transcendent interest in protecting the welfare of children justify reasonable regulation of the sale of material to them. It is, therefore, altogether fitting and proper for a state to include in a statute designed to regulate the sale of pornography to children special standards, broader than those embodied in legislation aimed at controlling dissemination of such material to adults.



… this Court, too, recognized that the State has an interest “to protect the welfare of children” and to see that they are “safeguarded from abuses” which might prevent their “growth into free and independent well-developed men and citizens.” The only question remaining, therefore, is whether the New York Legislature might rationally conclude, as it has, that exposure to the materials proscribed by § 484-h constitutes such an “abuse.”
Section 484-e of the law states a legislative finding that the material condemned by § 484-h is “a basic factor in impairing the ethical and moral development of our youth and a clear and present danger to the people of the state.” It is very doubtful that this finding expresses an accepted scientific fact. But obscenity is not protected expression and may be suppressed without a showing of the circumstances which lie behind the phrase “clear and present danger” in its application to protected speech. To sustain state power to exclude material defined as obscenity by § 484-h requires only that we be able to say that it was not irrational for the legislature to find that exposure to material condemned by the statute is harmful to minors …. To be sure, there is no lack of “studies” which purport to demonstrate that obscenity is or is not “a basic factor in impairing the ethical and moral development of … youth and a clear and present danger to the people of the state.” But the growing consensus of commentators is that “while these studies all agree that a causal link has not been demonstrated, they are equally agreed that a causal link has not been disproved either.” We do not demand of legislatures “scientifically certain criteria of legislation.” We therefore cannot say that § 484-h, in defining the obscenity of material on the basis of its appeal to minors under 17, has no rational relation to the objective of safeguarding such minors from harm.
…
Affirmed.
Mr. Justice Stewart, concurring in the result.
A doctrinaire, knee-jerk application of the First Amendment would, of course, dictate the nullification of this New York statute. But that result is not required, I think, if we bear in mind what it is that the First Amendment protects.
The First Amendment guarantees liberty of human expression in order to preserve in our Nation what Mr. Justice Holmes called a “free trade in ideas.” To that end, the Constitution protects more than just a man’s freedom to say or write or publish what he wants. It secures as well the liberty of each man to decide for himself what he will read and to what he will listen. The Constitution guarantees, in short, a society of free choice. Such a society presupposes the capacity of its members to choose.
When expression occurs in a setting where the capacity to make a choice is absent, government regulation of that expression may co-exist with and even implement First Amendment guarantees…. …
I think a State may permissibly determine that, at least in some precisely delineated areas, a child like someone in a captive audience is not possessed of that full capacity for individual choice which is the presupposition of First Amendment guarantees. It is only upon such a premise, I should suppose, that a State may deprive children of other rights the right to marry, for example, or the right to vote deprivations that would be constitutionally intolerable for adults.
I cannot hold that this state law, on its face, violates the First and Fourteenth Amendments.
Mr. Justice Douglas, with whom Mr. Justice Black concurs, dissenting. [omitted]
Mr. Justice Fortas, dissenting.
This is a criminal prosecution. Sam Ginsberg and his wife operate a luncheonette at which magazines are offered for sale. A 16-year-old boy was enlisted by his mother to go to the luncheonette and buy some “girlie” magazines so that Ginsberg could be prosecuted. He went there, picked two magazines from a display case, paid for them, and walked out. Ginsberg’s offense was duly reported to the authorities. The power of the State of New York was invoked. Ginsberg was prosecuted and convicted. The court imposed only a suspended sentence. But as the majority here points out, under New York law this conviction may mean that Ginsberg will lose the license necessary to operate his luncheonette.
The two magazines that the 16-year-old boy selected are vulgar “girlie” periodicals. However tasteless and tawdry they may be, we have ruled (as the Court acknowledges) that magazines indistinguishable from them in content and offensiveness are not “obscene” within the constitutional standards heretofore applied. These rulings have been in cases involving adults.
The Court avoids facing the problem whether the magazines in the present case are “obscene” when viewed by a 16-year-old boy, although not “obscene” when viewed by someone 17 years of age or older. It says that Ginsberg’s lawyer did not choose to challenge the conviction on the ground that the magazines are not “obscene.” He chose only to attack the statute on its face. Therefore, the Court reasons, we need not look at the magazines may be excluded from the ambit of the First Amendment as “obscene” for purposes of this case. But this Court has made strong and comprehensive statements about its duty in First Amendment cases statements with which I agree.
In my judgment, the Court cannot properly avoid its fundamental duty to define “obscenity” for purposes of censorship of material sold to youths, merely because of counsel’s position. By so doing the Court avoids the essence of the problem; for if the State’s power to censor freed from the prohibitions of the First Amendment depends upon obscenity, and if obscenity turns on the specific content of the publication, how can we sustain the conviction here without deciding whether the particular magazines in question are obscene?
The Court certainly cannot mean that the States and cities and counties and villages have unlimited power to withhold anything and everything that is written or pictorial from younger people. But it here justifies the conviction of Sam Ginsberg because the impact of the Constitution, it says, is variable, and what is not obscene for an adult may be obscene for a child. This it calls “variable obscenity.” I do not disagree with this, but I insist that to assess the principle certainly to apply it – the Court must define it. We must know the extent to which literature or pictures may be less offensive than Roth requires in order to be “obscene” for purposes of a statute confined to youth.
I agree that the State in the exercise of its police power even in the First Amendment domain may make proper and careful differentiation between adults and children. But I do not agree that this power may be used on an arbitrary, free-wheeling basis. This is not a case where, on any standard enunciated by the Court, the magazines are obscene, nor one where the seller is at fault. Petitioner is being prosecuted for the sale of magazines which he had a right under the decisions of this Court to offer for sale, and he is being prosecuted without proof of “fault” without even a claim that he deliberately, calculatedly sought to induce children to buy “obscene” material. Bookselling should not be a hazardous profession.
The conviction of Ginsberg on the present facts is a serious invasion of freedom. To sustain the conviction without inquiry as to whether the material is “obscene” and without any evidence of pushing or pandering, in face of this Court’s asserted solicitude for First Amendment values, is to give the State a role in the rearing of children which is contrary to our traditions and to our conception of family responsibility. It begs the question to present this undefined, unlimited censorship as an aid to parents in the rearing of their children. This decision does not merely protect children from activities which all sensible parents would condemn. Rather, its undefined and unlimited approval of state censorship in this area denies to children free access to books and works of art to which many parents may wish their children to have uninhibited access. For denial of access to these magazines, without any standard or definition of their allegedly distinguishing characteristics, is also denial of access to great works of art and literature.
If this statute were confined to the punishment of pushers or panderers of vulgar literature I would not be so concerned by the Court’s failure to circumscribe state power by defining its limits in terms of the meaning of “obscenity” in this field. The State’s police power may, within very broad limits, protect the parents and their children from public aggression of panderers and pushers. This is defensible on the theory that they cannot protect themselves from such assaults. But it does not follow that the State may convict a passive luncheonette operator of a crime because a 16-year-old boy maliciously and designedly picks up and pays for two girlie magazines which are presumably not obscene.
I would therefore reverse the conviction.  …

              Notes and Queries
              	1.The Court has defined obscene as the following: “Obscene material is material which deals with sex in a manner appealing to prurient interest.” The Court also has accepted the following standard to determine obscenity: “whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appeals to prurient interest.” See Roth v. United States, 354 U.S. 476 (1957). Does Ginsberg stand for the proposition that, when involving adolescents and children, a court must use a variable definition obscenity and judge it from the vulnerable groups’ perspective? Would that standard be workable?

 

	2.The Court recognizes that no research supports the state’s claim of harm to minors. It also finds that, even despite any evidence, the state acted rationally. What implications arise from this approach to protecting minors from harm?

 

	3.Research indicates that, by age 6, children seek information like pictures that explain body functions and that, by age 10, that interest may include looking at photos and published materials that reveal others’ bodies. See Sharon Araji (1997). Sexually Aggressive Children: Coming to Understand Them. Thousand Oaks, CA: Sage. In addition, by adolescence, “pornography“ and other sexualized materials seem to become a major source of sexual information that contributes to adolescents‘ sexual socialization. Roger J.R. Levesque (2000). Adolescents, Sex, and the Law: Preparing Adolescents for Responsible Citizenship. Washington, DC: American Psychological Association. What implications arise from that research?

 

	4.The Court places emphasis on parental rights and finds them protected by the statute, at least to the extent that it could be assumed that parents would not want their children exposed to obscene materials. Why does the state permit parents to provide obscene materials to their minor children if the state’s major rationale for the statute is to protect the moral and healthy development of minors?

 

	5.Justice Stewart proposes that restrictions on minors‘ First Amendment rights are permissible given their limited capacity for individual choice in a free market of ideas? What capacity seems needed in this context? Following this logic, if minors can be deemed mature and capable, should they not have a right to obscene materials? What arguments can be made to support the contention that adolescents should have a right to obscene materials?

 




            
________________________
Brown v. Entertainment Merchants Association
131 S. Ct. 2729 (2011)

              JUSTICE SCALIA delivered the opinion of the Court.
            
We consider whether a California law imposing restrictions on violent video games comports with the First Amendment.
I
California Assembly Bill 1179 (2005) prohibits the sale or rental of “violent video games” to minors, and requires their packaging to be labeled “18.” The Act covers games “in which the range of options available to a player includes killing, maiming, dismembering, or sexually assaulting an image of a human being, if those acts are depicted” in a manner that “[a] reasonable person, considering the game as a whole, would find appeals to a deviant or morbid interest of minors,” that is “patently offensive to prevailing standards in the community as to what is suitable for minors,” and that “causes the game, as a whole, to lack serious literary, artistic, political, or scientific value for minors.” Violation of the Act is punishable by a civil fine of up to $1,000.
Respondents, representing the video-game and software industries, brought a preenforcement challenge to the Act in the United States District Court for the Northern District of California. That court concluded that the Act violated the First Amendment and permanently enjoined its enforcement. The Court of Appeals affirmed and we granted certiorari.
II
California correctly acknowledges that video games qualify for First Amendment protection. The Free Speech Clause exists principally to protect discourse on public matters, but we have long recognized that it is difficult to distinguish politics from entertainment, and dangerous to try. … And whatever the challenges of applying the Constitution to ever-advancing technology, “the basic principles of freedom of speech and the press, like the First Amendment‘s command, do not vary” when a new and different medium for communication appears.
The most basic of those principles is this: [A]s a general matter, . . . government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.” There are of course exceptions. “‘From 1791 to the present,’ . . . the First Amendment has ‘permitted restrictions upon the content of speech in a few limited areas,’ and has never ‘include[d] a freedom to disregard these traditional limitations.’” These limited areas – such as obscenity, incitement, and fighting words – represent “well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem”.
Last Term, in Stevens, we held that new categories of unprotected speech may not be added to the list by a legislature that concludes certain speech is too harmful to be tolerated. Stevens concerned a federal statute purporting to criminalize the creation, sale, or possession of certain depictions of animal cruelty. The statute covered depictions “in which a living animal is intentionally maimed, mutilated, tortured, wounded, or killed” if that harm to the animal was illegal where the “the creation, sale, or possession t[ook] place”. A saving clause largely borrowed from our obscenity jurisprudence, exempted depictions with “serious religious, political, scientific, educational, journalistic, historical, or artistic value”. We held that statute to be an impermissible content-based restriction on speech. There was no American tradition of forbidding the depiction of animal cruelty – though States have long had laws against committing it.
The Government argued in Stevens that lack of a historical warrant did not matter; that it could create new categories of unprotected speech by applying a “simple balancing test” that weighs the value of a particular category of speech against its social costs and then punishes that category of speech if it fails the test. We emphatically rejected that “startling and dangerous” proposition. “Maybe there are some categories of speech that have been historically unprotected, but have not yet been specifically identified or discussed as such in our case law.” But without persuasive evidence that a novel restriction on content is part of a long (if heretofore unrecognized) tradition of proscription, a legislature may not revise the “judgment [of] the American people,” embodied in the First Amendment, “that the benefits of its restrictions on the Government outweigh the costs.”
That holding controls this case. As in Stevens, California has tried to make violent-speech regulation look like obscenity regulation by appending a saving clause required for the latter. That does not suffice. Our cases have been clear that the obscenity exception to the First Amendment does not cover whatever a legislature finds shocking, but only depictions of “sexual conduct”.
…
Because speech about violence is not obscene, it is of no consequence that California’s statute mimics the New York statute regulating obscenity-for-minors that we upheld in Ginsberg v. New York. That case approved a prohibition on the sale to minors of sexual material that would be obscene from the perspective of a child. We held that the legislature could “adjus[t] the definition of obscenity ‘to social realities by permitting the appeal of this type of material to be assessed in terms of the sexual interests . . . ‘of . . . minors.’ And because “obscenity is not protected expression,” the New York statute could be sustained so long as the legislature’s judgment that the proscribed materials were harmful to children “was not irrational.”
The California Act is something else entirely. It does not adjust the boundaries of an existing category of unprotected speech to ensure that a definition designed for adults is not uncritically applied to children. California does not argue that it is empowered to prohibit selling offensively violent works to adults – and it is wise not to, since that is but a hair’s breadth from the argument rejected in Stevens. Instead, it wishes to create a wholly new category of content-based regulation that is permissible only for speech directed at children.
That is unprecedented and mistaken. “[M]inors are entitled to a significant measure of First Amendment protection, and only in relatively narrow and well-defined circumstances may government bar public dissemination of protected materials to them.” No doubt a State possesses legitimate power to protect children from harm, but that does not include a free-floating power to restrict the ideas to which children may be exposed. “Speech that is neither obscene as to youths nor subject to some other legitimate proscription cannot be suppressed solely to protect the young from ideas or images that a legislative body thinks unsuitable for them.”
California’s argument would fare better if there were a longstanding tradition in this country of specially restricting children’s access to depictions of violence, but there is none. …
…
III
Because the Act imposes a restriction on the content of protected speech, it is invalid unless California can demonstrate that it passes strict scrutiny – that is, unless it is justified by a compelling government interest and is narrowly drawn to serve that interest. The State must specifically identify an “actual problem” in need of solving and the curtailment of free speech must be actually necessary to the solution. That is a demanding standard. “It is rare that a regulation restricting speech because of its content will ever be permissible.”
California cannot meet that standard. At the outset, it acknowledges that it cannot show a direct causal link between violent video games and harm to minors. Rather, relying upon our decision in Turner Broadcasting System, Inc. v. FCC, the State claims that it need not produce such proof because the legislature can make a predictive judgment that such a link exists, based on competing psychological studies. But reliance on Turner Broadcasting is misplaced. That decision applied intermediate scrutiny to a content-neutral regulation. California’s burden is much higher, and because it bears the risk of uncertainty, ambiguous proof will not suffice.
The State’s evidence is not compelling. California relies primarily on the research of Dr. Craig Anderson and a few other research psychologists whose studies purport to show a connection between exposure to violent video games and harmful effects on children. These studies have been rejected by every court to consider them, and with good reason: They do not prove that violent video games cause minors to act aggressively (which would at least be a beginning). Instead, “[n]early all of the research is based on correlation, not evidence of causation, and most of the studies suffer from significant, admitted flaws in methodology.” They show at best some correlation between exposure to violent entertainment and minuscule real-world effects, such as children’s feeling more aggressive or making louder noises in the few minutes after playing a violent game than after playing a nonviolent game.
Even taking for granted Dr. Anderson’s conclusions that violent video games produce some effect on children’s feelings of aggression, those effects are both small and indistinguishable from effects produced by other media. In his testimony in a similar lawsuit, Dr. Anderson admitted that the “effect sizes” of children’s exposure to violent video games are “about the same” as that produced by their exposure to violence on television. And he admits that the same effects have been found when children watch cartoons starring Bugs Bunny or the Road Runner or when they play video games like Sonic the Hedgehog that are rated “E” (appropriate for all ages) or even when they “vie[w] a picture of a gun.”
Of course, California has (wisely) declined to restrict Saturday morning cartoons, the sale of games rated for young children, or the distribution of pictures of guns. The consequence is that its regulation is wildly underinclusive when judged against its asserted justification, which in our view is alone enough to defeat it. Underinclusiveness raises serious doubts about whether the government is in fact pursuing the interest it invokes, rather than disfavoring a particular speaker or viewpoint. Here, California has singled out the purveyors of video games for disfavored treatment – at least when compared to booksellers, cartoonists, and movie producers – and has given no persuasive reason why.
The Act is also seriously underinclusive in another respect – and a respect that renders irrelevant the contentions of the concurrence and the dissents that video games are qualitatively different from other portrayals of violence. The California Legislature is perfectly willing to leave this dangerous, mind-altering material in the hands of children so long as one parent (or even an aunt or uncle) says it’s OK. And there are not even any requirements as to how this parental or avuncular relationship is to be verified; apparently the child’s or putative parent’s, aunt’s, or uncle’s say-so suffices. That is not how one addresses a serious social problem.
California claims that the Act is justified in aid of parental authority: By requiring that the purchase of violent video games can be made only by adults, the Act ensures that parents can decide what games are appropriate. At the outset, we note our doubts that punishing third parties for conveying protected speech to children just in case their parents disapprove of that speech is a proper governmental means of aiding parental authority. Accepting that position would largely vitiate the rule that “only in relatively narrow and well-defined circumstances may government bar public dissemination of protected materials to [minors].”
But leaving that aside, California cannot show that the Act’s restrictions meet a substantial need of parents who wish to restrict their children’s access to violent video games but cannot do so. …
And finally, the Act’s purported aid to parental authority is vastly overinclusive. Not all of the children who are forbidden to purchase violent video games on their own have parents who care whether they purchase violent video games. While some of the legislation’s effect may indeed be in support of what some parents of the restricted children actually want, its entire effect is only in support of what the State thinks parents ought to want. This is not the narrow tailoring to “assisting parents” that restriction of First Amendment rights requires.
* * *
…
California’s legislation straddles the fence between (1) addressing a serious social problem and (2) helping concerned parents control their children. Both ends are legitimate, but when they affect First Amendment rights they must be pursued by means that are neither seriously underinclusive nor seriously overinclusive. As a means of protecting children from portrayals of violence, the legislation is seriously underinclusive, not only because it excludes portrayals other than video games, but also because it permits a parental or avuncular veto. And as a means of assisting concerned parents it is seriously overinclusive because it abridges the First Amendment rights of young people whose parents (and aunts and uncles) think violent video games are a harmless pastime. …
We affirm the judgment below.
It is so ordered.
JUSTICE ALITO, with whom THE CHIEF JUSTICE joins, concurring in the judgment. [omitted]

              JUSTICE THOMAS, dissenting.
            
The Court’s decision today does not comport with the original public understanding of the First Amendment. The majority strikes down, as facially unconstitutional, a state law that prohibits the direct sale or rental of certain video games to minors because the law “abridg[es] the freedom of speech.” But I do not think the First Amendment stretches that far. The practices and beliefs of the founding generation establish that “the freedom of speech,” as originally understood, does not include a right to speak to minors (or a right of minors to access speech) without going through the minors‘ parents or guardians. I would hold that the law at issue is not facially unconstitutional under the First Amendment, and reverse and remand for further proceedings.
When interpreting a constitutional provision, “the goal is to discern the most likely public understanding of [that] provision at the time it was adopted.” Because the Constitution is a written instrument, “its meaning does not alter.” “That which it meant when adopted, it means now.”
As originally understood, the First Amendment‘s protection against laws “abridging the freedom of speech” did not extend to all speech. “There are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem.” Laws regulating such speech do not “abridg[e] the freedom of speech” because such speech is understood to fall outside “the freedom of speech.”
In my view, the “practices and beliefs held by the Founders” reveal another category of excluded speech: speech to minor children bypassing their parents. The historical evidence shows that the founding generation believed parents had absolute authority over their minor children and expected parents to use that authority to direct the proper development of their children. It would be absurd to suggest that such a society understood “the freedom of speech” to include a right to speak to minors (or a corresponding right of minors to access speech) without going through the minors‘ parents. The founding generation would not have considered it an abridgment of “the freedom of speech” to support parental authority by restricting speech that bypasses minors‘ parents.
…
… Even assuming that video games are speech, in most applications the California law does not implicate the First Amendment. All that the law does is prohibit the direct sale or rental of a violent video game to a minor by someone other than the minor’s parent, grandparent, aunt, uncle, or legal guardian. Where a minor has a parent or guardian, as is usually true, the law does not prevent that minor from obtaining a violent video game with his parent’s or guardian’s help. In the typical case, the only speech affected is speech that bypasses a minor’s parent or guardian. Because such speech does not fall within “the freedom of speech” as originally understood, California’s law does not ordinarily implicate the First Amendment and is not facially unconstitutional.
* * *
“The freedom of speech,” as originally understood, does not include a right to speak to minors without going through the minors‘ parents or guardians. Therefore, I cannot agree that the statute at issue is facially unconstitutional under the First Amendment.
I respectfully dissent.
JUSTICE BREYER, dissenting.
…
I
A
California’s statute defines a violent video game as: A game in which a player “kill[s], maim[s], dismember[s], or sexually assault[s] an image of a human being,” and“[a] reasonable person, considering the game as a whole, would find [the game] appeals to a deviant or morbid interest of minors,” and “[the game] is patently offensive to prevailing standards in the community as to what is suitable for minors,” and “the game, as a whole, . . . lack[s] serious literary, artistic, political, or scientific value for minors.”



The statute in effect forbids the sale of such a game to minors unless they are accompanied by a parent; it requires the makers of the game to affix a label identifying it as a game suitable only for those aged 18 and over; it exempts retailers from liability unless such a label is properly affixed to the game; and it imposes a civil fine of up to $1,000 upon a violator.
B
…
In my view, California’s statute provides “fair notice of what is prohibited,” and consequently it is not impermissibly vague….
…
III
…
Like the majority, I believe that the California law must be “narrowly tailored” to further a “compelling interest,” without there being a “less restrictive” alternative that would be “at least as effective.”…
…
A
California’s law imposes no more than a modest restriction on expression. The statute prevents no one from playing a video game, it prevents no adult from buying a video game, and it prevents no child or adolescent from obtaining a game provided a parent is willing to help. All it prevents is a child or adolescent from buying, without a parent’s assistance, a gruesomely violent video game of a kind that the industry itself tells us it wants to keep out of the hands of those under the age of 17.
…
B
The interest that California advances in support of the statute is compelling. As this Court has previously described that interest, it consists of both (1) the “basic” parental claim “to authority in their own household to direct the rearing of their children,” which makes it proper to enact “laws designed to aid discharge of [parental] responsibility,” and (2) the State’s “independent interest in the well-being of its youth.” And where these interests work in tandem, it is not fatally “underinclusive” for a State to advance its interests in protecting children against the special harms present in an interactive video game medium through a default rule that still allows parents to provide their children with what their parents wish.
Both interests are present here. As to the need to help parents guide their children, the Court noted in 1968 that “‘parental control or guidance cannot always be provided.’” …. Thus, it has, if anything, become more important to supplement parents’ authority to guide their children’s development.
As to the State’s independent interest, we have pointed out that juveniles are more likely to show a “‘lack of maturity’” and are “more vulnerable or susceptible to negative influences and outside pressures,” and that their “character . . . is not as well formed as that of an adult.” And we have therefore recognized “a compelling interest in protecting the physical and psychological well-being of minors.”
At the same time, there is considerable evidence that California’s statute significantly furthers this compelling interest. That is, in part, because video games are excellent teaching tools. Learning a practical task often means developing habits, becoming accustomed to performing the task, and receiving positive reinforcement when performing that task well. ….
When the military uses video games to help soldiers train for missions, it is using this medium for a beneficial purpose. But California argues that when the teaching features of video games are put to less desirable ends, harm can ensue. In particular, extremely violent games can harm children by rewarding them for being violently aggressive in play, and thereby often teaching them to be violently aggressive in life. And video games can cause more harm in this respect than can typically passive media such as books or films or television programs.
There are many scientific studies that support California’s views. Social scientists, for example, have found causal evidence that playing these games results in harm. ….
…
Unlike the majority, I would find sufficient grounds in these studies and expert opinions for this Court to defer to an elected legislature’s conclusion that the video games in question are particularly likely to harm children. …. The majority, in reaching its own, opposite conclusion about the validity of the relevant studies, grants the legislature no deference at all.
C
…
IV
The upshot is that California’s statute, as applied to its heartland of applications (i.e., buyers under 17; extremely violent, realistic video games), imposes a restriction on speech that is modest at most. That restriction is justified by a compelling interest (supplementing parents’ efforts to prevent their children from purchasing potentially harmful violent, interactive material). And there is no equally effective, less restrictive alternative. California’s statute is consequently constitutional on its face – though litigants remain free to challenge the statute as applied in particular instances, including any effort by the State to apply it to minors aged 17.
I add that the majority’s different conclusion creates a serious anomaly in First Amendment law. Ginsberg makes clear that a State can prohibit the sale to minors of depictions of nudity; today the Court makes clear that a State cannot prohibit the sale to minors of the most violent interactive video games. But what sense does it make to forbid selling to a 13-year-old boy a magazine with an image of a nude woman, while protecting a sale to that 13-year-old of an interactive video game in which he actively, but virtually, binds and gags the woman, then tortures and kills her? What kind of First Amendment would permit the government to protect children by restricting sales of that extremely violent video game only when the woman – bound, gagged, tortured, and killed – is also topless?
This anomaly is not compelled by the First Amendment. It disappears once one recognizes that extreme violence, where interactive, and without literary, artistic, or similar justification, can prove at least as, if not more, harmful to children as photographs of nudity. And the record here is more than adequate to support such a view. …. And it is why I believe California’s law is constitutional on its face.
This case is ultimately less about censorship than it is about education. Our Constitution cannot succeed in securing the liberties it seeks to protect unless we can raise future generations committed cooperatively to making our system of government work. Education, however, is about choices. Sometimes, children need to learn by making choices for themselves. Other times, choices are made for children – by their parents, by their teachers, and by the people acting democratically through their governments. In my view, the First Amendment does not disable government from helping parents make such a choice here – a choice not to have their children buy extremely violent, interactive video games, which they more than reasonably fear pose only the risk of harm to those children.
For these reasons, I respectfully dissent.
________________________
Globe Newspaper Co. v. Superior Court
457 U.S. 596 (1982)
Justice Brennan delivered the opinion of the Court.
Section 16A of Chapter 278 of the Massachusetts General Laws, as construed by the Massachusetts Supreme Judicial Court, requires trial judges, at trials for specified sexual offenses involving a victim under the age of 18, to exclude the press and general public from the courtroom during the testimony of that victim. The question presented is whether the statute thus construed violates the First Amendment as applied to the States through the Fourteenth Amendment.
The case began when appellant, Globe Newspaper Co. (Globe), unsuccessfully attempted to gain access to a rape trial conducted in the Superior Court for the County of Norfolk, Commonwealth of Massachusetts. The criminal defendant in that trial had been charged with the forcible rape and forced unnatural rape of three girls who were minors at the time of trial – two 16 years of age and one 17. In April 1979, during hearings on several preliminary motions, the trial judge ordered the courtroom closed. Before the trial began, Globe moved that the court revoke this closure order, hold hearings on any future such orders, and permit appellant to intervene “for the limited purpose of asserting its rights to access to the trial and hearings on related preliminary motions.” The trial court denied Globe’s motions, … and ordered the exclusion of the press and general public from the courtroom during the trial. The defendant immediately objected to that exclusion order, and the prosecution stated for purposes of the record that the order was issued on the court’s “own motion and not at the request of the Commonwealth.”
…
Before Globe appealed to the full court, the rape trial proceeded and the defendant was acquitted.
Nine months after the conclusion of the criminal trial, the Supreme Judicial Court issued its judgment, dismissing Globe’s appeal.
…
For the reasons that follow, we reverse, and hold that the mandatory closure rule contained in § 16A violates the First Amendment.
II
In this Court, Globe challenges that portion of the trial court’s order, approved by the Supreme Judicial Court of Massachusetts, that holds that § 16A requires, under all circumstances, the exclusion of the press and general public during the testimony of a minor victim in a sex-offense trial. ….
III
A
The Court’s recent decision in Richmond Newspapers firmly established for the first time that the press and general public have a constitutional right of access to criminal trials. Although there was no opinion of the Court in that case, seven Justices recognized that this right of access is embodied in the First Amendment, and applied to the States through the Fourteenth Amendment.
…
Two features of the criminal justice system, emphasized in the various opinions in Richmond Newspapers, together serve to explain why a right of access to criminal trials in particular is properly afforded protection by the First Amendment. First, the criminal trial historically has been open to the press and general public. ….
Second, the right of access to criminal trials plays a particularly significant role in the functioning of the judicial process and the government as a whole. Public scrutiny of a criminal trial enhances the quality and safeguards the integrity of the factfinding process, with benefits to both the defendant and to society as a whole. Moreover, public access to the criminal trial fosters an appearance of fairness, thereby heightening public respect for the judicial process. And in the broadest terms, public access to criminal trials permits the public to participate in and serve as a check upon the judicial process – an essential component in our structure of self-government. In sum, the institutional value of the open criminal trial is recognized in both logic and experience.
B
Although the right of access to criminal trials is of constitutional stature, it is not absolute. But the circumstances under which the press and public can be barred from a criminal trial are limited; the State’s justification in denying access must be a weighty one. ….
IV
The state interests asserted to support § 16A, though articulated in various ways, are reducible to two: the protection of minor victims of sex crimes from further trauma and embarrassment; and the encouragement of such victims to come forward and testify in a truthful and credible manner. We consider these interests in turn.
We agree with appellee that the first interest – safeguarding the physical and psychological well-being of a minor – is a compelling one. But as compelling as that interest is, it does not justify a mandatory closure rule, for it is clear that the circumstances of the particular case may affect the significance of the interest. A trial court can determine on a case-by-case basis whether the closure is necessary to protect the welfare of a minor victim. Among the factors to be weighed are the minor victim’s age, psychological maturity and understanding, the nature of the crime, the desires of the victim, and the interests of parents and relatives. Section 16A, in contrast, requires closure even if the victim does not seek the exclusion of the press and general public, and would not suffer injury by their presence In the case before us, for example, the names of the minor victims were already in the public record, and the record indicates that the victims may have been willing to testify despite the presence of the press. If the trial court had been permitted to exercise its discretion, closure might well have been deemed unnecessary. In short, § 16A cannot be viewed as a narrowly tailored means of accommodating the State’s asserted interest: That interest could be served just as well by requiring the trial court to determine on a case-by-case basis whether the State’s legitimate concern for the well-being of the minor victim necessitates closure. Such an approach ensures that the constitutional right of the press and public to gain access to criminal trials will not be restricted except where necessary to protect the State’s interest.
Nor can § 16A be justified on the basis of the Commonwealth’s second asserted interest – the encouragement of minor victims of sex crimes to come forward and provide accurate testimony. The Commonwealth has offered no empirical support for the claim that the rule of automatic closure contained in § 16A will lead to an increase in the number of minor sex victims coming forward and cooperating with state authorities. Not only is the claim speculative in empirical terms, but it is also open to serious question as a matter of logic and common sense. ….
V
For the foregoing reasons, we hold that § 16A … violates the First Amendment to the Constitution. Accordingly, the judgment of the Massachusetts Supreme Judicial Court is
Reversed.

              Justice O’Connor, concurring in the judgment.
            
…
This case, however, does involve a criminal trial. Moreover, it involves a statute mandating automatic exclusion of the public from certain testimony. As the Court explains, Massachusetts has demonstrated no interest weighty enough to justify the application of its automatic bar to all cases, even those in which the victim, defendant, and prosecutor have no objection to an open trial. Accordingly, I concur in the judgment.

              Chief Justice Burger, with whom Justice Rehnquist joins, dissenting.
            
Historically our society has gone to great lengths to protect minors charged with crime, particularly by prohibiting the release of the names of offenders, barring the press and public from juvenile proceedings, and sealing the records of those proceedings. Yet today the Court holds unconstitutional a state statute designed to protect not the accused, but the minor victims of sex crimes. In doing so, it advances a disturbing paradox. Although states are permitted, for example, to mandate the closure of all proceedings in order to protect a 17-year-old charged with rape, they are not permitted to require the closing of part of criminal proceedings in order to protect an innocent child who has been raped or otherwise sexually abused.
The Court has tried to make its holding a narrow one by not disturbing the authority of state legislatures to enact more narrowly drawn statutes giving trial judges the discretion to exclude the public and the press from the courtroom during the minor victim’s testimony. I also do not read the Court’s opinion as foreclosing a state statute which mandates closure except in cases where the victim agrees to testify in open court. But the Court’s decision is nevertheless a gross invasion of state authority and a state’s duty to protect its citizens – in this case minor victims of crime. …. Accordingly, I dissent.
…
Justice Stevens, dissenting. [omitted]

              Notes and Queries
            
Typically, the following reasons are given for allowing the press’ presence in dependency hearings: (1) discourage perjury, (2) encourage witnesses to come forward, (3) allow for more accurate fact finding, (4) check judicial abuse, (5) provide an outlet for community concern, and (6) educate the public on how the system works.
________________________

              Smith v.
              Daily Mail Publishing Co.
            
443 U.S. 97 (1979)

              MR.
              CHIEF JUSTICE BURGER delivered the opinion of the Court.
            
We granted certiorari to consider whether a West Virginia statute violates the First and Fourteenth Amendments of the United States Constitution by making it a crime for a newspaper to publish, without the written approval of the juvenile court, the name of any youth charged as a juvenile offender.
(1)
The challenged West Virginia statute provides:
“[N]or shall the name of any child, in connection with any proceedings under this chapter, be published in any newspaper without a written order of the court. . . .”
and:
“A person who violates . . . a provision of this chapter for which punishment has not been specifically provided, shall be guilty of a misdemeanor, and upon conviction shall be fined not less than ten nor more than one hundred dollars, or confined in jail not less than five days nor more than six months, or both such fine and imprisonment.”
On February 9, 1978, a 15-year-old student was shot and killed at Hayes Junior High School in St. Albans, W. Va., a small community located about 13 miles outside of Charleston, W. Va. The alleged assailant, a 14-year-old classmate, was identified by seven different eyewitnesses and was arrested by police soon after the incident.
The Charleston Daily Mail and the Charleston Gazette, respondents here, learned of the shooting by monitoring routinely the police band radio frequency; they immediately dispatched reporters and photographers to the junior high school. The reporters for both papers obtained the name of the alleged assailant simply by asking various witnesses, the police, and an assistant prosecuting attorney who were at the school.
The staffs of both newspapers prepared articles for publication about the incident. The Daily Mail’s first article appeared in its February 9 afternoon edition. The article did not mention the alleged attacker’s name. The editorial decision to omit the name was made because of the statutory prohibition against publication without prior court approval.
The Gazette made a contrary editorial decision and published the juvenile’s name and picture in an article about the shooting that appeared in the February 10 morning edition of the paper. In addition, the name of the alleged juvenile attacker was broadcast over at least three different radio stations on February 9 and 10. Since the information had become public knowledge, the Daily Mail decided to include the juvenile’s name in an article in its afternoon paper on February 10.
On March 1, an indictment against the respondents was returned by a grand jury. The indictment alleged that each knowingly published the name of a youth involved in a juvenile proceeding in violation of W. Va. Code 49-7-3 (1976). Respondents then filed an original-jurisdiction petition with the West Virginia Supreme Court of Appeals, seeking a writ of prohibition against the prosecuting attorney and the Circuit Court Judges of Kanawha County, petitioners here. Respondents alleged that the indictment was based on a statute that violated the First and Fourteenth Amendments of the United States Constitution and several provisions of the State’s Constitution and requested an order prohibiting the county officials from taking any action on the indictment.
The West Virginia Supreme Court of Appeals issued the writ of prohibition. Relying on holdings of this Court, it held that the statute abridged the freedom of the press. The court reasoned that the statute operated as a prior restraint on speech and that the State’s interest in protecting the identity of the juvenile offender did not overcome the heavy presumption against the constitutionality of such prior restraints.
We granted certiorari.
Respondents urge this Court to hold that because 49-7-3 requires court approval prior to publication of the juvenile’s name it operates as a “prior restraint” on speech. Respondents concede that this statute is not in the classic mold of prior restraint, there being no prior injunction against publication. Nonetheless, they contend that the prior-approval requirement acts in “operation and effect” like a licensing scheme and thus is another form of prior restraint.. As such, respondents argue, the statute bears “a ‘heavy presumption’ against its constitutional validity.” They claim that the State’s interest in the anonymity of a juvenile offender is not sufficient to overcome that presumption.
Petitioners do not dispute that the statute amounts to a prior restraint on speech. Rather, they take the view that even if it is a prior restraint the statute is constitutional because of the significance of the State’s interest in protecting the identity of juveniles.
(3)
The resolution of this case does not turn on whether the statutory grant of authority to the juvenile judge to permit publication of the juvenile’s name is, in and of itself, a prior restraint. First Amendment protection reaches beyond prior restraints and respondents acknowledge that the statutory provision for court approval of disclosure actually may have a less oppressive effect on freedom of the press than a total ban on the publication of the child’s name.
Whether we view the statute as a prior restraint or as a penal sanction for publishing lawfully obtained, truthful information is not dispositive because even the latter action requires the highest form of state interest to sustain its validity. Prior restraints have been accorded the most exacting scrutiny in previous cases. However, even when a state attempts to punish publication after the event it must nevertheless demonstrate that its punitive action was necessary to further the state interests asserted. Since we conclude that this statute cannot satisfy the constitutional standards defined in Landmark Communications, Inc., we need not decide whether, as argued by respondents, it operated as a prior restraint.
Our recent decisions demonstrate that state action to punish the publication of truthful information seldom can satisfy constitutional standards. In Landmark Communications we declared unconstitutional a Virginia statute making it a crime to publish information regarding confidential proceedings before a state judicial review commission that heard complaints about alleged disabilities and misconduct of state-court judges. In declaring that statute unconstitutional, we concluded:
“[T]he publication Virginia seeks to punish under its statute lies near the core of the First Amendment, and the Commonwealth’s interests advanced by the imposition of criminal sanctions are insufficient to justify the actual and potential encroachments on freedom of speech and of the press which follow therefrom.”
In Cox Broadcasting Corp. v. Cohn, we held that damages could not be recovered against a newspaper for publishing the name of a rape victim. The suit had been based on a state statute that made it a crime to publish the name of the victim; the purpose of the statute was to protect the privacy right of the individual and the family. The name of the victim had become known to the public through official court records dealing with the trial of the rapist. In declaring the statute unconstitutional, the Court, speaking through MR. JUSTICE WHITE, reasoned:
“By placing the information in the public domain on official court records, the State must be presumed to have concluded that the public interest was thereby being served. . . . States may not impose sanctions on the publication of truthful information contained in official court records open to public inspection.”
One case that involved a classic prior restraint is particularly relevant to our inquiry. In Oklahoma Publishing Co. v. District Court (1977), we struck down a state-court injunction prohibiting the news media from publishing the name or photograph of an 11-year-old boy who was being tried before a juvenile court. The juvenile court judge had permitted reporters and other members of the public to attend a hearing in the case, notwithstanding a state statute closing such trials to the public. The court then attempted to halt publication of the information obtained from that hearing. We held that once the truthful information was “publicly revealed” or “in the public domain” the court could not constitutionally restrain its dissemination.
None of these opinions directly controls this case; however, all suggest strongly that if a newspaper lawfully obtains truthful information about a matter of public significance then state officials may not constitutionally punish publication of the information, absent a need to further a state interest of the highest order. These cases involved situations where the government itself provided or made possible press access to the information. That factor is not controlling. Here respondents relied upon routine newspaper reporting techniques to ascertain the identity of the alleged assailant. A free press cannot be made to rely solely upon the sufferance of government to supply it with information. If the information is lawfully obtained, as it was here, the state may not punish its publication except when necessary to further an interest more substantial than is present here.
(4)
The sole interest advanced by the State to justify its criminal statute is to protect the anonymity of the juvenile offender. It is asserted that confidentiality will further his rehabilitation because publication of the name may encourage further antisocial conduct and also may cause the juvenile to lose future employment or suffer other consequences for this single offense. In Davis v. Alaska (1974), similar arguments were advanced by the State to justify not permitting a criminal defendant to impeach a prosecution witness on the basis of his juvenile record. We said there that “[w]e do not and need not challenge the State’s interest as a matter of its own policy in the administration of criminal justice to seek to preserve the anonymity of a juvenile offender.” However, we concluded that the State’s policy must be subordinated to the defendant’s Sixth Amendment right of confrontation. The important rights created by the First Amendment must be considered along with the rights of defendants guaranteed by the Sixth Amendment. Therefore, the reasoning of Davis that the constitutional right must prevail over the state’s interest in protecting juveniles applies with equal force here.
The magnitude of the State’s interest in this statute is not sufficient to justify application of a criminal penalty to respondents. Moreover, the statute’s approach does not satisfy constitutional requirements. The statute does not restrict the electronic media or any form of publication, except “newspapers,” from printing the names of youths charged in a juvenile proceeding. In this very case, three radio stations announced the alleged assailant’s name before the Daily Mail decided to publish it. Thus, even assuming the statute served a state interest of the highest order, it does not accomplish its stated purpose.
In addition, there is no evidence to demonstrate that the imposition of criminal penalties is necessary to protect the confidentiality of juvenile proceedings. As the Brief for Respondents points out, all 50 states have statutes that provide in some way for confidentiality, but only 5, including West Virginia, 2 impose criminal penalties on nonparties for publication of the identity of the juvenile. Although every state has asserted a similar interest, all but a handful have found other ways of accomplishing the objective.
(5)
Our holding in this case is narrow. There is no issue before us of unlawful press access to confidential judicial proceedings, see Cox Broadcasting Corp. v. Cohn; there is no issue here of privacy or prejudicial pretrial publicity. At issue is simply the power of a state to punish the truthful publication of an alleged juvenile delinquent’s name lawfully obtained by a newspaper. The asserted state interest cannot justify the statute’s imposition of criminal sanctions on this type of publication. Accordingly, the judgment of the West Virginia Supreme Court of Appeals is
Affirmed.
MR. JUSTICE REHNQUIST, concurring in the judgment.
…
… In my view, a State’s interest in preserving the anonymity of its juvenile offenders – an interest that I consider to be, in the words of the Court, of the “highest order” – far outweighs any minimal interference with freedom of the press that a ban on publication of the youth’s names entails.
It is a hallmark of our juvenile justice system in the United States that virtually from its inception at the end of the last century its proceedings have been conducted outside of the public’s full gaze and the youths brought before our juvenile courts have been shielded from publicity. This insistence on confidentiality is born of a tender concern for the welfare of the child, to hide his youthful errors and “`bury them in the graveyard of the forgotten past.’” The prohibition of publication of a juvenile’s name is designed to protect the young person from the stigma of his misconduct and is rooted in the principle that a court concerned with juvenile affairs serves as a rehabilitative and protective agency of the State. Publication of the names of juvenile offenders may seriously impair the rehabilitative goals of the juvenile justice system and handicap the youth’s prospects for adjustment in society and acceptance by the public. This exposure brings undue embarrassment to the families of youthful offenders and may cause the juvenile to lose employment opportunities or provide the hardcore delinquent the kind of attention he seeks, thereby encouraging him to commit further antisocial acts. Such publicity also renders nugatory States’ expungement laws, for a potential employer or any other person can retrieve the information the States seek to “bury” simply by visiting the morgue of the local newspaper. The resultant widespread dissemination of a juvenile offender’s name, therefore, may defeat the beneficent and rehabilitative purposes of a State’s juvenile court system.
By contrast, a prohibition against publication of the names of youthful offenders represents only a minimal interference with freedom of the press. The press is free to describe the details of the offense and inform the community of the proceedings against the juvenile. It is difficult to understand how  publication of the youth’s name is in any way necessary to performance of the press’ “watch-dog” role. In those rare instances where the press believes it is necessary to publish the juvenile’s name, the West Virginia law, like the statutes of other States, permits the juvenile court judge to allow publication. The juvenile court judge, unlike the press, is capable of determining whether publishing the name of the particular young person will have a deleterious effect on his chances for rehabilitation and adjustment to society’s norms.
…
Although I disagree with the Court that a state statute punishing publication of the identity of a juvenile offender can never serve an interest of the “highest order” and thus pass muster under the First Amendment, I agree with the Court that West Virginia’s statute “does not accomplish its stated purpose.” The West Virginia statute prohibits only newspapers from printing the names of youths charged in juvenile proceedings. Electronic media and other forms of publication can announce the young person’s name with impunity. In fact in this case three radio stations broadcast the alleged assailant’s name before it was published by the Charleston Daily Mail. This statute thus largely fails to achieve its purpose. It is difficult to take very seriously West Virginia’s asserted need to preserve the anonymity of its youthful offenders when it permits other, equally, if not more, effective means of mass communication to distribute this information without fear of punishment. I, therefore, join in the Court’s judgment striking down the West Virginia law. But for the reasons previously stated, I think that a generally effective ban on publication that applied to all forms of mass communication, electronic and print media alike, would be constitutional.
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Few aspects of adolescent life are as important as how adolescents address belonging to groups. Despite being a time when individuals seek to secure a sense of individual identity, the period of adolescence also is a time when people seek to fit in, be with others, and gain a sense of group identity. Adolescents are particularly sensitive about meaningfully belonging to groups. As a result, being seen or treated differently because of their association with a group can have dramatic effects. Similarly, so can the failure to belong. Because of this heightened sensitivity to group membership and the developmental significance of the adolescent period, group-based differential treatment necessarily plays a determinative role in adolescents’ everyday lives, development, and outcomes.
Group-based differential treatment can lead to dramatic effects for reasons other than adolescents’ heightened sensitivities. Effects can be pronounced because differential treatment is pervasive, can be easily activated, and can come from multiple sources or situations. All adolescents receive differential treatment because of their associations with particular groups, whether those associations are real or imagined. Any group characteristic can spur explicit or subtle differential treatment, particularly on the basis of characteristics like race, religion, social class, ethnicity, sexual orientation, and gender as well as physical abilities, physical appearances, intellectual abilities, social skills, and age. To complicate matters, adolescents may be treated differently by anyone in the contexts in which they find themselves, such as interactions with parents, peers, friends, teachers, law enforcement, and service providers. Such differential treatment can affect their mental and physical health; and it may influence whether and who they date and marry as well as where they live and their overall academic and financial achievements.
The legal system does not directly concern itself with many forms of differential treatment; it generally concerns itself with inappropriate discrimination by the government. The legal system tends to ignore instances deemed private, outside of the government’s reach. That type of discrimination is understood as de facto, as differential treatment that just so happens without direct governmental involvement. That treatment is distinguished from de jure discrimination, which is differential treatment according to law. De jure discrimination need not be problematic; it simply denotes the government’s involvement. These different forms of discrimination translate into general rules. One obvious rule is that discrimination occurs when the government is involved and differentiates based on a protected status, such as prohibitions against discrimination based on race. A less obvious rule is that, in some instances, the legal system permits the government to engage in differential treatment, even based on race. The legal system can both prohibit and require differential treatment by the government.
What the legal system prohibits and requires can be challenging, but challenges relating to the legitimacy of differential treatment become even more complicated when rules are put into practice. Laws addressing equality raise a fundamental tension: the need to treat everyone the same way as well as the need to treat some differently so that they can be in positions to be treated equally to others. Stated differently, contemporary equality jurisprudence seeks to discern whether and, if so, when to treat people differently so that they actually are treated the same way in terms of, for example, the ability to take advantage of opportunities or not be inappropriately disadvantaged. In putting this discernment into practice, the legal system actually permits much more differential treatment than it prohibits, which makes important the need to understand more precisely what the legal system means by equality.
The Constitutional Foundations

Laws addressing discrimination inevitably look to the central meaning of the Fourteenth Amendment. The Fourteenth Amendment contains the Equal Protection Clause providing that “no State shall. .. deny to any person within its jurisdiction the equal protection of the laws.” This clause is one of the most intensely litigated and most often subjected to vigorous debates. Although the language may appear straightforward, it can contain conflicting ideals. Those seeking to treat individuals alike may find themselves at odds with those seeking to provide equal protection to differently situated individuals by treating them differently. This is just one example of when meaningful ideals may conflict. These ideals take different forms, and the legal system evinces a tendency to prioritize one goal over another at different times. A close look at legal developments in equal protection doctrine since the post-Civil Rights Era reveals a struggle between these two ideals. Appreciating the nature of that struggle serves as the needed foundation for understanding current jurisprudence in this area as well as for formulating its potential development.
Commentators use many labels to describe the sometimes conflicting ideals of how legal systems approach difference, but one approach has gained broad acceptance. That approach conceptualizes the ideals as following either of two principles. The first, the anti-classification principle, involves treating everyone alike. The second principle, known as the anti-subordination principle, focuses on treating some groups differently so that they can achieve greater equality with others. The two principles reveal the core struggle of discrimination law—treating like cases the same, different cases differently, and struggling to find out whether they are the same or different.
In determining when to permit the government from creating group classifications for differential treatment, the Court returns to familiar levels of scrutiny. As a result, analyses of the issues involving differential treatment include two steps. The first rests on one of the first principles of constitutional adjudication—the basic presumption of the constitutional validity of a duly enacted state or federal law. The Court grants governments wide discretion in enacting laws that affect some groups of citizens differently than others. Legislatures are presumed to have acted within their constitutional power even though, in practice, their laws result in some inequality. A law’s discrimination will not be set aside if any state of facts reasonably may be conceived to justify it. The second analysis emerges when the presumption of constitutional validity disappears, which is when legislation was enacted with the purpose or effect of creating classes based on criteria that, in a constitutional sense, are inherently “suspect.” Because of the historic purpose of the Fourteenth Amendment, the prime example of such a “suspect” classification is one based on race. But other classifications, in some situations, also are “suspect”, such as those based on national origin, alienage, indigency, or illegitimacy. If the government’s created classifications are inherently suspect, then the government must have sought to further a legitimate compelling interest and done so appropriately. Given that the Court already has announced which classifications deserve close scrutiny, the major focus tends to be on the appropriateness of the government’s compelling interests for using the classification and the manner the actions reach those interests (in legal parlance, this analytical component focuses on determining whether the government’s actions are “narrowly tailored” to reach its goals).
Understanding the Constitution’s approach to addressing discrimination requires considering how the Constitution does not protect some groups as well as others. In such instances, the government has the flexibility to treat some groups that it classifies differently from others. How the government does that, as well as why and when, makes it important to consider classifications that are not as highly protected as others. Thinking through these nuances leads to the conclusion that the Constitution is, at its core, a negative charter of rights, one that limits the government: we have protections from rather than protections by the government. Instances in which the government steps in to affirmatively protect one group raise important complexities just as much as when the government remains neutral in its effort to not differentially treat one group over another.
How the Constitution protects fundamental rights is important to consider for another reason. Differential treatment may be inappropriate even though the differentially treated group does not constitute a protected class. Often ignored in equality jurisprudence is the power that comes from protecting fundamental rights. Differential treatment that infringes on a fundamental right may be impermissible because of the intrusion on the fundamental right itself. Governmental infringements on fundamental rights necessarily lead to close scrutiny, which may prohibit governmental actions that create the creation of classifications. This other way to protect rights actually becomes a common way to protect the rights of adolescents targeted for differential treatment, such as when the Court prohibits limitations on adolescents’ rights because the policies would impermissibly limit the rights of adults. These protections are common when dealing with the First Amendment’s protections of speech and religion. Groups that can receive little protection from discrimination under equal protection mandates can gain protection under different rights.
The Cases That Follow

Michael M. v. Superior Court involves a challenge to a California law that defines statutory rape as occurring when a male has sexual intercourse with a female under the age of eighteen who is not his wife. Michael M., a 17½ year-old male was convicted under the statute and challenged it on the grounds that the law violated the Equal Protection Clause of the Constitution because only males may be convicted of statutory rape. The California Supreme Court ruled that the statute unfairly discriminated against males. The United States Supreme Court found otherwise, as it ruled that classifications based on gender were permissible as long as the government had reasonable grounds to do so. The case demonstrates how the Court can find governmental actions reasonable when classifications are created and when they do not receive much constitutional protection.
While Michael M. demonstrates the freedom that the government has in treating some groups differently when the groups are not highly protected, the next two cases reveal the extremes of when the classifications (groups) are highly protected from differential treatment. Brown v. Board of Education, stands as the most celebrated case prohibiting discrimination, and it also stands as unusual for being a unanimous opinion. In that case, the Court declared unconstitutional state laws establishing separate public schools for black and white students. It ruled that “separate educational facilities are inherently unequal” and reasoned why they were by focusing on the government’s role in creating a sense of inferiority among different groups. Importantly, the decision did not indicate ways to end racial segregation in schools, something that the Court would address a year later and famously conclude that states must desegregate “with all deliberate speed”.
Brown was decided in 1954, a time when the Court’s jurisprudence for analyzing fundamental rights was taking shape. It would be several decades later, in 2007, that the Court would make its currently most powerful statement about racial discrimination in public schools. The Court did so in Parents Involved in Community Schools v. Seattle School District No. 1. That case involved school districts in two very different cities: Seattle that sought to diversify schools that were not segregated and Louisville that sought to integrate schools that had been desegregated but no longer were under a desegregation order. In a highly split opinion, the Court prohibited the use of race as a factor in determining children’s school assignments, as it rejected the districts’ reasons for using race in their determinations. The case importantly contains dissenting opinions that offer different views and rationales for allowing differential treatment based on race.
In Plyler v. Doe, a revision to the Texas education laws allowed the state to withhold from local school districts state funds for educating children of illegal aliens and authorized local school districts to deny enrollment to such students. The Court reasoned that illegal aliens and their children, though not citizens of the United States or Texas, are people “in any ordinary sense of the term” and, therefore, are afforded Fourteenth Amendment protections. Recognizing that alien children were not a suspect class and that the right to education was not a fundamental right, the Court nevertheless gave heightened protection to alien children. It ruled that restriction imposed on the rights afforded to children based on their status as illegal aliens are to be examined under an intermediate scrutiny standard to determine whether it furthers a “substantial” government interest. Using that standard, the Court rejected Texas’ reasons for differential treatment, such as the need to preserve funds to educate its lawful citizens. The Court reasoned that the law restricting education was too costly to the nation and the children who were its innocent victims. Those countervailing costs led the Court to reject the assertion that the law was reasonably furthering substantial interests of the state. Four dissenting justices offered a different view of the Court’s role in limiting state’s efforts to create classifications that permit differential treatment.
San Antonio Independent School District v. Rodriguez addresses the rights of individuals differentially treated because of their relative wealth. In that case, the Court examined the legitimacy of an educational financing system partly based on local property taxes. The effect of that system was to create very different school systems, with wealthier school districts contributing considerably more funds per child than poorer districts. Parents from the poorer school districts alleged that the method of school financing violated the equal protection clause. They maintained that education was a fundamental right and that wealth-based discrimination in the provision of education (such as a fundamental right) created in the poor, or those of lesser wealth, a constitutionally suspect class that was protected from the discrimination. The Court’s majority rejected the argument. It ruled that the right to education was not fundamental and that the differential treatment based on wealth did not create a suspect classification. As such, the state’s school financing plan was permissible as long as it was rationally related to a legitimate state interest. The Court’s conclusion was hotly disputed by the dissenting justices who focused on the importance of the right to education.

              _______________
            
Michael M. v. Superior Court
450 U.S. 464 (1981)
Justice Rehnquist announced the judgment of the Court and delivered an opinion, in which The Chief Justice, Justice Stewart, and Justice Powell joined.
The question presented in this case is whether California’s “statutory rape” law, § 261.5 of the Cal. Penal Code Ann., violates the Equal Protection Clause of the Fourteenth Amendment. Section 261.5 defines unlawful sexual intercourse as “an act of sexual intercourse accomplished with a female not the wife of the perpetrator, where the female is under the age of 18 years.” The statute thus makes men alone criminally liable for the act of sexual intercourse.
In July 1978, a complaint was filed in the Municipal Court of Sonoma County, Cal., alleging that petitioner, then a 17 1/2-year-old male, had had unlawful sexual intercourse with a female under the age of 18, in violation of § 261.5. The evidence adduced at a preliminary hearing showed that at approximately midnight on June 3, 1978, petitioner and two friends approached Sharon, a 16 1/2-year-old female, and her sister as they waited at a bus stop. Petitioner and Sharon, who had already been drinking, moved away from the others and began to kiss. After being struck in the face for rebuffing petitioner’s initial advances, Sharon submitted to sexual intercourse with the petitioner. Prior to trial, petitioner sought to set aside the information on both state and federal constitutional grounds, asserting that § 261.5 unlawfully discriminated on the basis of gender. The trial court and the California Court of Appeal denied petitioner’s request for relief and petitioner sought review in the Supreme Court of California.
The [California] Supreme Court held that “section 261.5 discriminates on the basis of sex because only females may be victims, and only males may violate the section.” The court then subjected the classification to “strict scrutiny,” stating that it must be justified by a compelling state interest. It found that the classification was “supported not by mere social convention but by the immutable physiological fact that it is the female exclusively who can become pregnant.” Canvassing “the tragic human costs of illegitimate teenage pregnancies,” including the large number of teenage abortions, the increased medical risk associated with teenage pregnancies, and the social consequences of teenage childbearing, the court concluded that the State has a compelling interest in preventing such pregnancies. Because males alone can “physiologically cause the result which the law properly seeks to avoid,” the court further held that the gender classification was readily justified as a means of identifying offender and victim. For the reasons stated below, we affirm the judgment of the California Supreme Court.
… Our cases have held, however, that the traditional minimum rationality test takes on a somewhat “sharper focus” when gender-based classifications are challenged. …
Underlying these decisions is the principle that a legislature may not “make overbroad generalizations based on sex which are entirely unrelated to any differences between men and women or which demean the ability or social status of the affected class.” But … this Court has consistently upheld statutes where the gender classification is not invidious, but rather realistically reflects the fact that the sexes are not similarly situated in certain circumstances. …
Applying those principles to this case, the fact that the California Legislature criminalized the act of illicit sexual intercourse with a minor female is a sure indication of its intent or purpose to discourage that conduct. …
The justification for the statute offered by the State, and accepted by the Supreme Court of California, is that the legislature sought to prevent illegitimate teenage pregnancies. That finding, of course, is entitled to great deference. And although our cases establish that the State’s asserted reason for the enactment of a statute may be rejected, if it “could not have been a goal of the legislation,” this is not such a case.
We are satisfied not only that the prevention of illegitimate pregnancy is at least one of the “purposes” of the statute, but also that the State has a strong interest in preventing such pregnancy. At the risk of stating the obvious, teenage pregnancies, which have increased dramatically over the last two decades, have significant social, medical, and economic consequences for both the mother and her child, and the State. Of particular concern to the State is that approximately half of all teenage pregnancies end in abortion. And of those children who are born, their illegitimacy makes them likely candidates to become wards of the State.
We need not be medical doctors to discern that young men and young women are not similarly situated with respect to the problems and the risks of sexual intercourse. Only women may become pregnant, and they suffer disproportionately the profound physical, emotional, and psychological consequences of sexual activity. The statute at issue here protects women from sexual intercourse at an age when those consequences are particularly severe.
The question thus boils down to whether a State may attack the problem of sexual intercourse and teenage pregnancy directly by prohibiting a male from having sexual intercourse with a minor female. We hold that such a statute is sufficiently related to the State’s objectives to pass constitutional muster.
Because virtually all of the significant harmful and inescapably identifiable consequences of teenage pregnancy fall on the young female, a legislature acts well within its authority when it elects to punish only the participant who, by nature, suffers few of the consequences of his conduct. It is hardly unreasonable for a legislature acting to protect minor females to exclude them from punishment. Moreover, the risk of pregnancy itself constitutes a substantial deterrence to young females. No similar natural sanctions deter males. A criminal sanction imposed solely on males thus serves to roughly “equalize” the deterrents on the sexes.
…
Accordingly, the judgment of the California Supreme Court is
Affirmed.
Justice Stewart, concurring.
…
At the outset, it should be noted that the statutory discrimination, when viewed as part of the wider scheme of California law, is not as clearcut as might at first appear. Females are not freed from criminal liability in California for engaging in sexual activity that may be harmful. It is unlawful, for example, for any person, of either sex, to molest, annoy, or contribute to the delinquency of anyone under 18 years of age. All persons are prohibited from committing “any lewd or lascivious act,” including consensual intercourse, with a child under 14. And members of both sexes may be convicted for engaging in deviant sexual acts with anyone under 18. Finally, females may be brought within the proscription of § 261.5 itself, since a female may be charged with aiding and abetting its violation.
Section 261.5 is thus but one part of a broad statutory scheme that protects all minors from the problems and risks attendant upon adolescent sexual activity. To be sure, § 261.5 creates an additional measure of punishment for males who engage in sexual intercourse with females between the ages of 14 and 17. The question then is whether the Constitution prohibits a state legislature from imposing this additional sanction on a gender-specific basis.
….
Young women and men are not similarly situated with respect to the problems and risks associated with intercourse and pregnancy, and the statute is realistically related to the legitimate state purpose of reducing those problems and risks.
C
As the California Supreme Court’s catalog shows, the pregnant unmarried female confronts problems more numerous and more severe than any faced by her male partner. She alone endures the medical risks of pregnancy or abortion. She suffers disproportionately the social, educational, and emotional consequences of pregnancy. Recognizing this disproportion, California has attempted to protect teenage females by prohibiting males from participating in the act necessary for conception.
…
Justice Blackmun, concurring in the judgment.
…
I, however, cannot vote to strike down the California statutory rape law, for I think it is a sufficiently reasoned and constitutional effort to control the problem at its inception. …
…
I think, too, that it is only fair, with respect to this particular petitioner, to point out that his partner, Sharon, appears not to have been an unwilling participant in at least the initial stages of the intimacies that took place the night of June 3, 1978. Petitioner’s and Sharon’s nonacquaintance with each other before the incident: their drinking; their withdrawal from the others of the group; their foreplay, in which she willingly participated and seems to have encouraged; and the closeness of their ages (a difference of only one year and 18 days) are factors that should make this case an unattractive one to prosecute at all, and especially to prosecute as a felony, rather than as a misdemeanor chargeable under § 261.5. But the State has chosen to prosecute in that manner, and the facts, I reluctantly conclude, may fit the crime.
Justice Brennan, with whom Justices White and Marshall join, dissenting.
…
Until very recently, no California court or commentator had suggested that the purpose of California’s statutory rape law was to protect young women from the risk of pregnancy. Indeed, the historical development of § 261.5 demonstrates that the law was initially enacted on the premise that young women, in contrast to young men, were to be deemed legally incapable of consenting to an act of sexual intercourse. Because their chastity was considered particularly precious, those young women were felt to be uniquely in need of the State’s protection. In contrast, young men were assumed to be capable of making such decisions for themselves; the law therefore did not offer them any special protection.
It is perhaps because the gender classification in California’s statutory rape law was initially designed to further these outmoded sexual stereotypes, rather than to reduce the incidence of teenage pregnancies, that the State has been unable to demonstrate a substantial relationship between the classification and its newly asserted goal. … It has therefore not met its burden of proving that the statutory classification is substantially related to the achievement of its asserted goal. …
Justice Stevens, dissenting.
Local custom and belief rather than statutory laws of venerable but doubtful ancestry will determine the volume of sexual activity among unmarried teenagers. The empirical evidence cited by the plurality demonstrates the futility of the notion that a statutory prohibition will significantly affect the volume of that activity or provide a meaningful solution to the problems created by it. Nevertheless, as a matter of constitutional power, unlike my Brother Brennan, I would have no doubt about the validity of a state law prohibiting all unmarried teenagers from engaging in sexual intercourse. The societal interests in reducing the incidence of venereal disease and teenage pregnancy are sufficient, in my judgment, to justify a prohibition of conduct that increases the risk of those harms.
My conclusion that a nondiscriminatory prohibition would be constitutional does not help me answer the question whether a prohibition applicable to only half of the joint participants in the risk-creating conduct is also valid. It cannot be true that the validity of a total ban is an adequate justification for a selective prohibition; otherwise, the constitutional objection to discriminatory rules would be meaningless. The question in this case is whether the difference between males and females justifies this statutory discrimination based entirely on sex.
…
In this case, the fact that a female confronts a greater risk of harm than a male is a reason for applying the prohibition to her not a reason for granting her a license to use her own judgment on whether or not to assume the risk. Surely, if we examine the problem from the point of view of society’s interest in preventing the risk-creating conduct from occurring at all, it is irrational to exempt 50% of the potential violators. And, if we view the government’s interest as that of a parens patriae seeking to protect its subjects from harming themselves, the discrimination is actually perverse. Would a rational parent making rules for the conduct of twin children of opposite sex simultaneously forbid the son and authorize the daughter to engage in conduct that is especially harmful to the daughter? That is the effect of this statutory classification.
… But from the standpoint of fashioning a general preventive rule—or, indeed, in determining appropriate punishment when neither party in fact has suffered any special harm I regard a total exemption for the members of the more endangered class as utterly irrational.
…
Finally, even if my logic is faulty and there actually is some speculative basis for treating equally guilty males and females differently, I still believe that any such speculative justification would be outweighed by the paramount interest in evenhanded enforcement of the law. A rule that authorizes punishment of only one of two equally guilty wrongdoers violates the essence of the constitutional requirement that the sovereign must govern impartially.
I respectfully dissent.

              Notes and Queries
              	1.Many agree with the dissent’s charge that the plurality perpetuates stereotypes. What would be the outcome of a more gender neutral law? A major rationale for statutory rape laws is that prosecutors could charge rapists in cases where there may be a doubt regarding the victim’s nonconsent. Good idea? Why not just rely on laws that would require proving lack of consent? Would that be fairer to minors?

 

	2.Are you persuaded by the overall theme that boys and girls are differently situated enough that they should be treated differently?

 

	3.Statutory rape laws attempt to protect teenagers from themselves, as well as from those who would prey upon their vulnerabilities. These laws complement conventional rape law largely on the rationale that it offers little protection to the teenager who is not competent enough “consent” to unwanted sex. Although it may be difficult to draw “bright lines” marking the ability to consent to sexual activity, it seems true that numerous factors make teenage girls susceptible to coercion and abuse in sexual encounters. The vulnerability inherent in adolescence, including severely diminished self-esteem, ambivalence about one’s changing body, and a marked reluctance to assert one’s self, leads teenagers to consent to undesired sexual contact. The peculiarities of adolescence complicate matters; it may well be that sexual desire and love plays a role, while it also may be that teenagers engage in sexual activity out of fear, confusion, coercion, peer pressure, and a desire for attention. See Roger J. R. Levesque (2000). Adolescents, Sex, and the Law: Preparing Adolescents for Responsible Citizenship. Washington, DC: American Psychological Association.

 

	4.Consider this situation: In 1993, a group of California teenage boys called the Spur Posse gained considerable notoriety for having developed a “game” in which members of the group sought to score points by having sexual encounters with as many females as possible. Members scored points for each time a girl gave them an orgasm. The boys were from the popular crowd and used their popularity to “encourage” girls to engage in “consensual” sex with them. Estimates are that each had sexual relations with anywhere from twenty to seventy-three different girls. Should peer pressure count as a reason to find coercion? Should the boys be held for statutory rape? Other states have recently had cases involving similar games, which, like the Spur Posse case, resulted in few prosecutions and minimal penalties. See Michelle Oberman (2000). Regulating consensual sex with minors: Defining a role for statutory rape. Buffalo Law Review, 48, 703–784.

 




            

              _______________
            
Brown v. Board of Education
347 U.S. 483 (1954)
CHIEF JUSTICE WARREN delivered the opinion of the Court.
These cases come to us from the States of Kansas, South Carolina, Virginia, and Delaware. They are premised on different facts and different local conditions, but a common legal question justifies their consideration together in this consolidated opinion.
In each of the cases, minors of the Negro race, through their legal representatives, seek the aid of the courts in obtaining admission to the public schools of their community on a nonsegregated basis. In each instance, they had been denied admission to schools attended by white children under laws requiring or permitting segregation according to race. This segregation was alleged to deprive the plaintiffs of the equal protection of the laws under the Fourteenth Amendment. In each of the cases other than the Delaware case, a three-judge federal district court denied relief to the plaintiffs on the so-called “separate but equal” doctrine announced by this Court in Plessy v. Ferguson. Under that doctrine, equality of treatment is accorded when the races are provided substantially equal facilities, even though these facilities be separate. In the Delaware case, the Supreme Court of Delaware adhered to that doctrine, but ordered that the plaintiffs be admitted to the white schools because of their superiority to the Negro schools.
The plaintiffs contend that segregated public schools are not “equal” and cannot be made “equal,” and that hence they are deprived of the equal protection of the laws. Because of the obvious importance of the question presented, the Court took jurisdiction. Argument was heard in the 1952 Term, and reargument was heard for this Term on certain questions propounded by the Court.
Reargument was largely devoted to the circumstances surrounding the adoption of the Fourteenth Amendment in 1868. It covered exhaustively consideration of the Amendment in Congress, ratification by the states, then existing practices in racial segregation, and the views of proponents and opponents of the Amendment. This discussion and our own investigation convince us that, although these sources cast some light, it is not enough to resolve the problem with which we are faced. At best, they are inconclusive. The most avid proponents of the post-War Amendments undoubtedly intended them to remove all legal distinctions among “all persons born or naturalized in the United States.” Their opponents, just as certainly, were antagonistic to both the letter and the spirit of the Amendments and wished them to have the most limited effect. What others in Congress and the state legislatures had in mind cannot be determined with any degree of certainty.
An additional reason for the inconclusive nature of the Amendment’s history, with respect to segregated schools, is the status of public education at that time. In the South, the movement toward free common schools, supported by general taxation, had not yet taken hold. Education of white children was largely in the hands of private groups. Education of Negroes was almost nonexistent, and practically all of the race were illiterate. In fact, any education of Negroes was forbidden by law in some states. Today, in contrast, many Negroes have achieved outstanding success in the arts and sciences as well as in the business and professional world. It is true that public school education at the time of the Amendment had advanced further in the North, but the effect of the Amendment on Northern States was generally ignored in the congressional debates. Even in the North, the conditions of public education did not approximate those existing today. The curriculum was usually rudimentary; ungraded schools were common in rural areas; the school term was but three months a year in many states; and compulsory school attendance was virtually unknown. As a consequence, it is not surprising that there should be so little in the history of the Fourteenth Amendment relating to its intended effect on public education.
In the first cases in this Court construing the Fourteenth Amendment, decided shortly after its adoption, the Court interpreted it as proscribing all state-imposed discriminations against the Negro race. The doctrine of “separate but equal” did not make its appearance in this Court until 1896 in the case of Plessy v. Ferguson, involving not education but transportation. American courts have since labored with the doctrine for over half a century. …
In the instant cases, that question is directly presented. Here … there are findings below that the Negro and white schools involved have been equalized, or are being equalized, with respect to buildings, curricula, qualifications and salaries of teachers, and other “tangible” factors. Our decision, therefore, cannot turn on merely a comparison of these tangible factors in the Negro and white schools involved in each of the cases. We must look instead to the effect of segregation itself on public education.
In approaching this problem, we cannot turn the clock back to 1868 when the Amendment was adopted, or even to 1896 when Plessy v. Ferguson was written. We must consider public education in the light of its full development and its present place in American life throughout the Nation. Only in this way can it be determined if segregation in public schools deprives these plaintiffs of the equal protection of the laws.
Today, education is perhaps the most important function of state and local governments. Compulsory school attendance laws and the great expenditures for education both demonstrate our recognition of the importance of education to our democratic society. It is required in the performance of our most basic public responsibilities, even service in the armed forces. It is the very foundation of good citizenship. Today it is a principal instrument in awakening the child to cultural values, in preparing him for later professional training, and in helping him to adjust normally to his environment. In these days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education. Such an opportunity, where the state has undertaken to provide it, is a right which must be made available to all on equal terms.
We come then to the question presented: Does segregation of children in public schools solely on the basis of race, even though the physical facilities and other “tangible” factors may be equal, deprive the children of the minority group of equal educational opportunities? We believe that it does.
In Sweatt v. Painter, in finding that a segregated law school for Negroes could not provide them equal educational opportunities, this Court relied in large part on “those qualities which are incapable of objective measurement but which make for greatness in a law school.” In McLaurin v. Oklahoma State Regents, the Court, in requiring that a Negro admitted to a white graduate school be treated like all other students, again resorted to intangible considerations: “.. . his ability to study, to engage in discussions and exchange views with other students, and, in general, to learn his profession.” Such considerations apply with added force to children in grade and high schools. To separate them from others of similar age and qualifications solely because of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone. The effect of this separation on their educational opportunities was well stated by a finding in the Kansas case by a court which nevertheless felt compelled to rule against the Negro plaintiffs:Segregation of white and colored children in public schools has a detrimental effect upon the colored children. The impact is greater when it has the sanction of the law; for the policy of separating the races is usually interpreted as denoting the inferiority of the negro group. A sense of inferiority affects the motivation of a child to learn. Segregation with the sanction of law, therefore, has a tendency to [retard] the educational and mental development of negro children and to deprive them of some of the benefits they would receive in a racial[ly] integrated school system.



Whatever may have been the extent of psychological knowledge at the time of Plessy v. Ferguson, this finding is amply supported by modern authority. Any language in Plessy v. Ferguson contrary to this finding is rejected.
We conclude that in the field of public education the doctrine of “separate but equal” has no place. Separate educational facilities are inherently unequal. Therefore, we hold that the plaintiffs and others similarly situated for whom the actions have been brought are, by reason of the segregation complained of, deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment. This disposition makes unnecessary any discussion whether such segregation also violates the Due Process Clause of the Fourteenth Amendment.
Because these are class actions, because of the wide applicability of this decision, and because of the great variety of local conditions, the formulation of decrees in these cases presents problems of considerable complexity. On reargument, the consideration of appropriate relief was necessarily subordinated to the primary question—the constitutionality of segregation in public education. We have now announced that such segregation is a denial of the equal protection of the laws. …
It is so ordered.

              _______________
            
Parents Involved in Community Schools v.

              Seattle School District No.
              1
            
127 S. Ct. 2738 (2007)

              CHIEF JUSTICE ROBERTS announced the judgment of the Court, and delivered the opinion of the Court with respect to Parts I, II, III-A, and III-C, and an opinion with respect to Parts III-B and IV, in which JUSTICES SCALIA, THOMAS, and ALITO join.
            
The school districts in these cases voluntarily adopted student assignment plans that rely upon race to determine which public schools certain children may attend. The Seattle school district classifies children as white or nonwhite; the Jefferson County school district as black or “other.” In Seattle, this racial classification is used to allocate slots in oversubscribed high schools. In Jefferson County, it is used to make certain elementary school assignments and to rule on transfer requests. In each case, the school district relies upon an individual student’s race in assigning that student to a particular school, so that the racial balance at the school falls within a predetermined range based on the racial composition of the school district as a whole. Parents of students denied assignment to particular schools under these plans solely because of their race brought suit, contending that allocating children to different public schools on the basis of race violated the Fourteenth Amendment guarantee of equal protection. The Courts of Appeals below upheld the plans. We granted certiorari, and now reverse.
I
Both cases present the same underlying legal question – whether a public school that had not operated legally segregated schools or has been found to be unitary may choose to classify students by race and rely upon that classification in making school assignments. Although we examine the plans under the same legal framework, the specifics of the two plans, and the circumstances surrounding their adoption, are in some respects quite different.
A
Seattle School District No. 1 operates 10 regular public high schools. In 1998, it adopted the plan at issue in this case for assigning students to these schools. The plan allows incoming ninth graders to choose from among any of the district’s high schools, ranking however many schools they wish in order of preference.
Some schools are more popular than others. If too many students list the same school as their first choice, the district employs a series of “tiebreakers” to determine who will fill the open slots at the oversubscribed school. The first tiebreaker selects for admission students who have a sibling currently enrolled in the chosen school. The next tiebreaker depends upon the racial composition of the particular school and the race of the individual student. In the district’s public schools approximately 41 percent of enrolled students are white; the remaining 59 percent, comprising all other racial groups, are classified by Seattle for assignment purposes as nonwhite. [The racial breakdown of this nonwhite group is approximately 23.8 percent Asian-American, 23.1 percent African-American, 10.3 percent Latino, and 2.8 percent Native-American.] If an oversubscribed school is not within 10 percentage points of the district’s overall white/nonwhite racial balance, it is what the district calls “integration positive,” and the district employs a tiebreaker that selects for assignment students whose race “will serve to bring the school into balance.” If it is still necessary to select students for the school after using the racial tiebreaker, the next tiebreaker is the geographic proximity of the school to the student’s residence.
Seattle has never operated segregated schools – legally separate schools for students of different races – nor has it ever been subject to court-ordered desegregation. It nonetheless employs the racial tiebreaker in an attempt to address the effects of racially identifiable housing patterns on school assignments. Most white students live in the northern part of Seattle, most students of other racial backgrounds in the southern part. Four of Seattle’s high schools are located in the north – Ballard, Nathan Hale, Ingraham, and Roosevelt – and five in the south – Rainier Beach, Cleveland, West Seattle, Chief Sealth, and Franklin. One school – Garfield – is more or less in the center of Seattle.
For the 2000-2001 school year, five of these schools were oversubscribed – Ballard, Nathan Hale, Roosevelt, Garfield, and Franklin – so much so that 82 percent of incoming ninth graders ranked one of these schools as their first choice. Three of the oversubscribed schools were “integration positive” because the school’s white enrollment the previous school year was greater than 51 percent – Ballard, Nathan Hale, and Roosevelt. Thus, more nonwhite students (107, 27, and 82, respectively) who selected one of these three schools as a top choice received placement at the school that would have been the case had race not been considered, and proximity been the next tiebreaker. Franklin was “integration positive” because its nonwhite enrollment the previous school year was greater than 69 percent; 89 more white students were assigned to Franklin by operation of the racial tiebreaker in the 2000-2001 school year than otherwise would have been. Ibid. Garfield was the only oversubscribed school whose composition during the 1999-2000 school year was within the racial guidelines, although in previous years Garfield’s enrollment had been predominantly nonwhite, and the racial tiebreaker had been used to give preference to white students.
Petitioner Parents Involved in Community Schools (Parents Involved) is a nonprofit corporation comprising the parents of children who have been or may be denied assignment to their chosen high school in the district because of their race. The concerns of Parents Involved are illustrated by Jill Kurfirst, who sought to enroll her ninth-grade son, Andy Meeks, in Ballard High School’s special Biotechnology Career Academy. Andy suffered from attention deficit hyperactivity disorder and dyslexia, but had made good progress with hands-on instruction, and his mother and middle school teachers thought that the smaller biotechnology program held the most promise for his continued success. Andy was accepted into this selective program but, because of the racial tiebreaker, was denied assignment to Ballard High School. Parents Involved commenced this suit in the Western District of Washington, alleging that Seattle’s use of race in assignments violated the Equal Protection Clause of the Fourteenth Amendment [“No State shall . . . deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const., Amdt. 14, § 1.], Title VI of the Civil Rights Act of 1964 [“No person in the United States shall, on the ground of race . . . be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.”] and the Washington Civil Rights Act. [“The state shall not discriminate against, or grant preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting.”]
…
The District Court granted summary judgment to the school district, finding that state law did not bar the district’s use of the racial tiebreaker and that the plan survived strict scrutiny on the federal constitutional claim because it was narrowly tailored to serve a compelling government interest. …
…
A panel of the Ninth Circuit … reversed the District Court, this time ruling on the federal constitutional question. The panel determined that while achieving racial diversity and avoiding racial isolation are compelling government interests, Seattle’s use of the racial tiebreaker was not narrowly tailored to achieve these interests. The Ninth Circuit granted rehearing en banc and overruled the panel decision, affirming the District Court’s determination that Seattle’s plan was narrowly tailored to serve a compelling government interest. We granted certiorari.
B
Jefferson County Public Schools operates the public school system in metropolitan Louisville, Kentucky. In 1973 a federal court found that Jefferson County had maintained a segregated school system and in 1975 the District Court entered a desegregation decree. Jefferson County operated under this decree until 2000, when the District Court dissolved the decree after finding that the district had achieved unitary status by eliminating “to the greatest extent practicable” the vestiges of its prior policy of segregation.
In 2001, after the decree had been dissolved, Jefferson County adopted the voluntary student assignment plan at issue in this case. Approximately 34 percent of the district’s 97,000 students are black; most of the remaining 66 percent are white. The plan requires all nonmagnet schools to maintain a minimum black enrollment of 15 percent, and a maximum black enrollment of 50 percent.
At the elementary school level, based on his or her address, each student is designated a “resides” school to which students within a specific geographic area are assigned; elementary resides schools are “grouped into clusters in order to facilitate integration.” The district assigns students to nonmagnet schools in one of two ways: Parents of kindergartners, first-graders, and students new to the district may submit an application indicating a first and second choice among the schools within their cluster; students who do not submit such an application are assigned within the cluster by the district. “Decisions to assign students to schools within each cluster are based on available space within the schools and the racial guidelines in the District’s current student assignment plan.” If a school has reached the “extremes of the racial guidelines,” a student whose race would contribute to the school’s racial imbalance will not be assigned there. After assignment, students at all grade levels are permitted to apply to transfer between nonmagnet schools in the district. Transfers may be requested for any number of reasons, and may be denied because of lack of available space or on the basis of the racial guidelines. [Middle and high school students are designated a single resides school and assigned to that school unless it is at the extremes of the racial guidelines. Students may also apply to a magnet school or program, or, at the high school level, take advantage of an open enrollment plan that allows ninth-grade students to apply for admission to any nonmagnet high school.]
When petitioner Crystal Meredith moved into the school district in August 2002, she sought to enroll her son, Joshua McDonald, in kindergarten for the 2002-2003 school year. His resides school was only a mile from his new home, but it had no available space – assignments had been made in May, and the class was full. Jefferson County assigned Joshua to another elementary school in his cluster, Young Elementary. This school was 10 miles from home, and Meredith sought to transfer Joshua to a school in a different cluster, Bloom Elementary, which – like his resides school – was only a mile from home. Space was available at Bloom, and intercluster transfers are allowed, but Joshua’s transfer was nonetheless denied because, in the words of Jefferson County, “the transfer would have an adverse effect on desegregation compliance” of Young. [It is not clear why the racial guidelines were even applied to Joshua’s transfer application – the guidelines supposedly do not apply at the kindergarten level. Neither party disputes, however, that Joshua’s transfer application was denied under the racial guidelines, and Meredith’s objection is not that the guidelines were misapplied but rather that race was used at all.]
Meredith brought suit in the Western District of Kentucky, alleging violations of the Equal Protection Clause of the Fourteenth Amendment. The District Court found that Jefferson County had asserted a compelling interest in maintaining racially diverse schools, and that the assignment plan was (in all relevant respects) narrowly tailored to serve that compelling interest. The Sixth Circuit affirmed in a per curiam opinion relying upon the reasoning of the District Court, concluding that a written opinion “would serve no useful purpose.”
II
…
III
A
It is well established that when the government distributes burdens or benefits on the basis of individual racial classifications, that action is reviewed under strict scrutiny. As the Court recently reaffirmed, “‘racial classifications are simply too pernicious to permit any but the most exact connection between justification and classification.’” In order to satisfy this searching standard of review, the school districts must demonstrate that the use of individual racial classifications in the assignment plans here under review is “narrowly tailored” to achieve a “compelling” government interest.
Without attempting in these cases to set forth all the interests a school district might assert, it suffices to note that our prior cases, in evaluating the use of racial classifications in the school context, have recognized two interests that qualify as compelling. The first is the compelling interest of remedying the effects of past intentional discrimination. Yet the Seattle public schools have not shown that they were ever segregated by law, and were not subject to court-ordered desegregation decrees. The Jefferson County public schools were previously segregated by law and were subject to a desegregation decree entered in 1975. In 2000, the District Court that entered that decree dissolved it, finding that Jefferson County had “eliminated the vestiges associated with the former policy of segregation and its pernicious effects,” and thus had achieved “unitary” status. Jefferson County accordingly does not rely upon an interest in remedying the effects of past intentional discrimination in defending its present use of race in assigning students.
Nor could it. We have emphasized that the harm being remedied by mandatory desegregation plans is the harm that is traceable to segregation, and that “the Constitution is not violated by racial imbalance in the schools, without more.” Once Jefferson County achieved unitary status, it had remedied the constitutional wrong that allowed race-based assignments. Any continued use of race must be justified on some other basis.
The second government interest we have recognized as compelling for purposes of strict scrutiny is the interest in diversity in higher education upheld in Grutter. The specific interest found compelling in Grutter was student body diversity “in the context of higher education.” The diversity interest was not focused on race alone but encompassed “all factors that may contribute to student body diversity.” We described the various types of diversity that the law school sought:[The law school’s] policy makes clear there are many possible bases for diversity admissions, and provides examples of admittees who have lived or traveled widely abroad, are fluent in several languages, have overcome personal adversity and family hardship, have exceptional records of extensive community service, and have had successful careers in other fields.



The Court quoted the articulation of diversity from Justice Powell’s opinion in Regents of the University of California v. Bakke (1978), noting that “it is not an interest in simple ethnic diversity, in which a specified percentage of the student body is in effect guaranteed to be members of selected ethnic groups, that can justify the use of race.” Instead, what was upheld in Grutter was consideration of “a far broader array of qualifications and characteristics of which racial or ethnic origin is but a single though important element.”
The entire gist of the analysis in Grutter was that the admissions program at issue there focused on each applicant as an individual, and not simply as a member of a particular racial group. The classification of applicants by race upheld in Grutter was only as part of a “highly individualized, holistic review.” As the Court explained, “the importance of this individualized consideration in the context of a race-conscious admissions program is paramount.” The point of the narrow tailoring analysis in which the Grutter Court engaged was to ensure that the use of racial classifications was indeed part of a broader assessment of diversity, and not simply an effort to achieve racial balance, which the Court explained would be “patently unconstitutional.”
In the present cases, by contrast, race is not considered as part of a broader effort to achieve “exposure to widely diverse people, cultures, ideas, and viewpoints”; race, for some students, is determinative standing alone. The districts argue that other factors, such as student preferences, affect assignment decisions under their plans, but under each plan when race comes into play, it is decisive by itself. It is not simply one factor weighed with others in reaching a decision, as in Grutter; it is the factor. Like the University of Michigan undergraduate plan struck down …. the plans here “do not provide for a meaningful individualized review of applicants” but instead rely on racial classifications in a “nonindividualized, mechanical” way.
Even when it comes to race, the plans here employ only a limited notion of diversity, viewing race exclusively in white/nonwhite terms in Seattle and black/“other” terms in Jefferson County. The Seattle “Board Statement Reaffirming Diversity Rationale” speaks of the “inherent educational value” in “providing students the opportunity to attend schools with diverse student enrollment.” But under the Seattle plan, a school with 50 percent Asian-American students and 50 percent white students but no African-American, Native-American, or Latino students would qualify as balanced, while a school with 30 percent Asian-American, 25 percent African-American, 25 percent Latino, and 20 percent white students would not. It is hard to understand how a plan that could allow these results can be viewed as being concerned with achieving enrollment that is “‘broadly diverse.’”
Prior to Grutter, the courts of appeals rejected as unconstitutional attempts to implement race-based assignment plans – such as the plans at issue here – in primary and secondary schools. After Grutter, however, the two Courts of Appeals in these cases, and one other, found that race-based assignments were permissible at the elementary and secondary level, largely in reliance on that case.
In upholding the admissions plan in Grutter, though, this Court relied upon considerations unique to institutions of higher education, noting that in light of “the expansive freedoms of speech and thought associated with the university environment, universities occupy a special niche in our constitutional tradition.” The Court explained that “context matters” in applying strict scrutiny, and repeatedly noted that it was addressing the use of race “in the context of higher education.” The Court in Grutter expressly articulated key limitations on its holding – defining a specific type of broad-based diversity and noting the unique context of higher education – but these limitations were largely disregarded by the lower courts in extending Grutter to uphold race-based assignments in elementary and secondary schools. The present cases are not governed by Grutter.
B
Perhaps recognizing that reliance on Grutter cannot sustain their plans, both school districts assert additional interests, distinct from the interest upheld in Grutter, to justify their race-based assignments. In briefing and argument before this Court, Seattle contends that its use of race helps to reduce racial concentration in schools and to ensure that racially concentrated housing patterns do not prevent nonwhite students from having access to the most desirable schools. Jefferson County has articulated a similar goal, phrasing its interest in terms of educating its students “in a racially integrated environment.” Each school district argues that educational and broader socialization benefits flow from a racially diverse learning environment, and each contends that because the diversity they seek is racial diversity – not the broader diversity at issue in Grutter – it makes sense to promote that interest directly by relying on race alone.
The parties and their amici dispute whether racial diversity in schools in fact has a marked impact on test scores and other objective yardsticks or achieves intangible socialization benefits. The debate is not one we need to resolve, however, because it is clear that the racial classifications employed by the districts are not narrowly tailored to the goal of achieving the educational and social benefits asserted to flow from racial diversity. In design and operation, the plans are directed only to racial balance, pure and simple, an objective this Court has repeatedly condemned as illegitimate.
The plans are tied to each district’s specific racial demographics, rather than to any pedagogic concept of the level of diversity needed to obtain the asserted educational benefits. …
The districts offer no evidence that the level of racial diversity necessary to achieve the asserted educational benefits happens to coincide with the racial demographics of the respective school districts – or rather the white/nonwhite or black/“other” balance of the districts, since that is the only diversity addressed by the plans. …
…
In fact, in each case the extreme measure of relying on race in assignments is unnecessary to achieve the stated goals, even as defined by the districts. …
In Grutter, the number of minority students the school sought to admit was an undefined “meaningful number” necessary to achieve a genuinely diverse student body. Although the matter was the subject of disagreement on the Court, the majority concluded that the law school did not count back from its applicant pool to arrive at the “meaningful number” it regarded as necessary to diversify its student body. Here the racial balance the districts seek is a defined range set solely by reference to the demographics of the respective school districts.
This working backward to achieve a particular type of racial balance, rather than working forward from some demonstration of the level of diversity that provides the purported benefits, is a fatal flaw under our existing precedent. We have many times over reaffirmed that “racial balance is not to be achieved for its own sake.” Grutter itself reiterated that “outright racial balancing” is “patently unconstitutional.”
Accepting racial balancing as a compelling state interest would justify the imposition of racial proportionality throughout American society, contrary to our repeated recognition that “at the heart of the Constitution’s guarantee of equal protection lies the simple command that the Government must treat citizens as individuals, not as simply components of a racial, religious, sexual or national class.” Allowing racial balancing as a compelling end in itself would “effectively assure that race will always be relevant in American life, and that the ‘ultimate goal’ of ‘eliminating entirely from governmental decisionmaking such irrelevant factors as a human being’s race’ will never be achieved.” An interest “linked to nothing other than proportional representation of various races . . . would support indefinite use of racial classifications, employed first to obtain the appropriate mixture of racial views and then to ensure that the [program] continues to reflect that mixture.”
…
The Ninth Circuit below stated that it “shared in the hope” expressed in Grutter that in 25 years, racial preferences would no longer be necessary to further the interest identified in that case. But in Seattle the plans are defended as necessary to address the consequences of racially identifiable housing patterns. The sweep of the mandate claimed by the district is contrary to our rulings that remedying past societal discrimination does not justify race-conscious government action.
The principle that racial balancing is not permitted is one of substance, not semantics. Racial balancing is not transformed from “patently unconstitutional” to a compelling state interest simply by relabeling it “racial diversity.” While the school districts use various verbal formulations to describe the interest they seek to promote – racial diversity, avoidance of racial isolation, racial integration – they offer no definition of the interest that suggests it differs from racial balance.
Jefferson County phrases its interest as “racial integration,” but integration certainly does not require the sort of racial proportionality reflected in its plan. Even in the context of mandatory desegregation, we have stressed that racial proportionality is not required, and here Jefferson County has already been found to have eliminated the vestiges of its prior segregated school system.
The en banc Ninth Circuit declared that “when a racially diverse school system is the goal (or racial concentration or isolation is the problem), there is no more effective means than a consideration of race to achieve the solution.” For the foregoing reasons, this conclusory argument cannot sustain the plans. However closely related race-based assignments may be to achieving racial balance, that itself cannot be the goal, whether labeled “racial diversity” or anything else. To the extent the objective is sufficient diversity so that students see fellow students as individuals rather than solely as members of a racial group, using means that treat students solely as members of a racial group is fundamentally at cross-purposes with that end.
C
The districts assert, as they must, that the way in which they have employed individual racial classifications is necessary to achieve their stated ends. The minimal effect these classifications have on student assignments, however, suggests that other means would be effective. Seattle’s racial tiebreaker results, in the end, only in shifting a small number of students between schools. …
Similarly, Jefferson County’s use of racial classifications has only a minimal effect on the assignment of students. …
While we do not suggest that greater use of race would be preferable, the minimal impact of the districts’ racial classifications on school enrollment casts doubt on the necessity of using racial classifications. … Classifying and assigning schoolchildren according to a binary conception of race is an extreme approach in light of our precedents and our Nation’s history of using race in public schools, and requires more than such an amorphous end to justify it.
The districts have also failed to show that they considered methods other than explicit racial classifications to achieve their stated goals. Narrow tailoring requires “serious, good faith consideration of workable race-neutral alternatives,” and yet in Seattle several alternative assignment plans – many of which would not have used express racial classifications – were rejected with little or no consideration. Jefferson County has failed to present any evidence that it considered alternatives, even though the district already claims that its goals are achieved primarily through means other than the racial classifications.
IV
JUSTICE BREYER’s dissent takes a different approach to these cases, one that fails to ground the result it would reach in law. Instead, it selectively relies on inapplicable precedent and even dicta while dismissing contrary holdings, alters and misapplies our well-established legal framework for assessing equal protection challenges to express racial classifications, and greatly exaggerates the consequences of today’s decision.
To begin with, JUSTICE BREYER seeks to justify the plans at issue under our precedents recognizing the compelling interest in remedying past intentional discrimination. Not even the school districts go this far, and for good reason. The distinction between segregation by state action and racial imbalance caused by other factors has been central to our jurisprudence in this area for generations. The dissent elides this distinction between de jure and de facto segregation, casually intimates that Seattle’s school attendance patterns reflect illegal segregation and fails to credit the judicial determination – under the most rigorous standard – that Jefferson County had eliminated the vestiges of prior segregation. The dissent thus alters in fundamental ways not only the facts presented here but the established law.
…
JUSTICE BREYER’s dissent also asserts that these cases are controlled by Grutter, claiming that the existence of a compelling interest in these cases “follows a fortiori” from Grutter and accusing us of tacitly overruling that case. The dissent overreads Grutter, however, in suggesting that it renders pure racial balancing a constitutionally compelling interest; Grutter itself recognized that using race simply to achieve racial balance would be “patently unconstitutional.” The Court was exceedingly careful in describing the interest furthered in Grutter as “not an interest in simple ethnic diversity” but rather a “far broader array of qualifications and characteristics” in which race was but a single element. We take the Grutter Court at its word. We simply do not understand how JUSTICE BREYER can maintain that classifying every schoolchild as black or white, and using that classification as a determinative factor in assigning children to achieve pure racial balance, can be regarded as “less burdensome, and hence more narrowly tailored” than the consideration of race in Grutter when the Court in Grutter stated that “the importance of . . . individualized consideration” in the program was “paramount,” and consideration of race was one factor in a “highly individualized, holistic review.” Certainly if the constitutionality of the stark use of race in these cases were as established as the dissent would have it, there would have been no need for the extensive analysis undertaken in Grutter. In light of the foregoing, JUSTICE BREYER’s appeal to stare decisis rings particularly hollow.
At the same time it relies on inapplicable desegregation cases, misstatements of admitted dicta, and other noncontrolling pronouncements, JUSTICE BREYER’s dissent candidly dismisses the significance of this Court’s repeated holdings that all racial classifications must be reviewed under strict scrutiny, arguing that a different standard of review should be applied because the districts use race for beneficent rather than malicious purposes.
This Court has recently reiterated, however, that “‘all racial classifications [imposed by government] . . . must be analyzed by a reviewing court under strict scrutiny.’”…
This argument that different rules should govern racial classifications designed to include rather than exclude is not new; it has been repeatedly pressed in the past.
The reasons for rejecting a motives test for racial classifications are clear enough. “The Court’s emphasis on ‘benign racial classifications’ suggests confidence in its ability to distinguish good from harmful governmental uses of racial criteria. History should teach greater humility . . . . ‘Benign’ carries with it no independent meaning, but reflects only acceptance of the current generation’s conclusion that a politically acceptable burden, imposed on particular citizens on the basis of race, is reasonable.”
JUSTICE BREYER speaks of bringing “the races” together (putting aside the purely black-and-white nature of the plans), as the justification for excluding individuals on the basis of their race. Again, this approach to racial classifications is fundamentally at odds with our precedent, which makes clear that the Equal Protection Clause “protects persons, not groups.” This fundamental principle goes back, in this context, to Brown itself. See Brown v. Board of Education.
…
In keeping with his view that strict scrutiny should not apply, JUSTICE BREYER repeatedly urges deference to local school boards on these issues. Such deference “is fundamentally at odds with our equal protection jurisprudence. We put the burden on state actors to demonstrate that their race-based policies are justified.”
…
If the need for the racial classifications embraced by the school districts is unclear, even on the districts’ own terms, the costs are undeniable. “Distinctions between citizens solely because of their ancestry are by their very nature odious to a free people whose institutions are founded upon the doctrine of equality.” Government action dividing us by race is inherently suspect because such classifications promote “notions of racial inferiority and lead to a politics of racial hostility,” “reinforce the belief, held by too many for too much of our history, that individuals should be judged by the color of their skin,” and “endorse race-based reasoning and the conception of a Nation divided into racial blocs, thus contributing to an escalation of racial hostility and conflict.” As the Court explained … “one of the principal reasons race is treated as a forbidden classification is that it demeans the dignity and worth of a person to be judged by ancestry instead of by his or her own merit and essential qualities.”
All this is true enough in the contexts in which these statements were made – government contracting, voting districts, allocation of broadcast licenses, and electing state officers – but when it comes to using race to assign children to schools, history will be heard. In Brown v. Board of Education, we held that segregation deprived black children of equal educational opportunities regardless of whether school facilities and other tangible factors were equal, because government classification and separation on grounds of race themselves denoted inferiority. It was not the inequality of the facilities but the fact of legally separating children on the basis of race on which the Court relied to find a constitutional violation in 1954. … we accordingly stated that “full compliance” with Brown I required school districts “to achieve a system of determining admission to the public schools on a nonracial basis.”
The parties and their amici debate which side is more faithful to the heritage of Brown, but the position of the plaintiffs in Brown was spelled out in their brief and could not have been clearer: “The Fourteenth Amendment prevents states from according differential treatment to American children on the basis of their color or race.” What do the racial classifications at issue here do, if not accord differential treatment on the basis of race? As counsel who appeared before this Court for the plaintiffs in Brown put it: “We have one fundamental contention which we will seek to develop in the course of this argument, and that contention is that no State has any authority under the equal-protection clause of the Fourteenth Amendment to use race as a factor in affording educational opportunities among its citizens.” There is no ambiguity in that statement. And it was that position that prevailed in this Court, which emphasized in its remedial opinion that what was “at stake is the personal interest of the plaintiffs in admission to public schools as soon as practicable on a nondiscriminatory basis,” and what was required was “determining admission to the public schools on a nonracial basis.” What do the racial classifications do in these cases, if not determine admission to a public school on a racial basis?
Before Brown, schoolchildren were told where they could and could not go to school based on the color of their skin. The school districts in these cases have not carried the heavy burden of demonstrating that we should allow this once again – even for very different reasons. For schools that never segregated on the basis of race, such as Seattle, or that have removed the vestiges of past segregation, such as Jefferson County, the way “to achieve a system of determining admission to the public schools on a nonracial basis,” is to stop assigning students on a racial basis. The way to stop discrimination on the basis of race is to stop discriminating on the basis of race.
The judgments of the Courts of Appeals for the Sixth and Ninth Circuits are reversed, and the cases are remanded for further proceedings.
It is so ordered.

              JUSTICE THOMAS, concurring.
            
Today, the Court holds that state entities may not experiment with race-based means to achieve ends they deem socially desirable. I wholly concur in THE CHIEF JUSTICE’s opinion. I write separately to address several of the contentions in JUSTICE BREYER’s dissent (hereinafter the dissent). Contrary to the dissent’s arguments, resegregation is not occurring in Seattle or Louisville; these school boards have no present interest in remedying past segregation; and these race-based student-assignment programs do not serve any compelling state interest. Accordingly, the plans are unconstitutional. Disfavoring a color-blind interpretation of the Constitution, the dissent would give school boards a free hand to make decisions on the basis of race – an approach reminiscent of that advocated by the segregationists in Brown v. Board of Education (1954). This approach is just as wrong today as it was a half-century ago. The Constitution and our cases require us to be much more demanding before permitting local school boards to make decisions based on race.
I
The dissent repeatedly claims that the school districts are threatened with resegregation and that they will succumb to that threat if these plans are declared unconstitutional. It also argues that these plans can be justified as part of the school boards’ attempts to “eradicate earlier school segregation.” Contrary to the dissent’s rhetoric, neither of these school districts is threatened with resegregation, and neither is constitutionally compelled or permitted to undertake race-based remediation. Racial imbalance is not segregation, and the mere incantation of terms like resegregation and remediation cannot make up the difference.
…
II
Lacking a cognizable interest in remediation, neither of these plans can survive strict scrutiny because neither plan serves a genuinely compelling state interest. The dissent avoids reaching that conclusion by unquestioningly accepting the assertions of selected social scientists while completely ignoring the fact that those assertions are the subject of fervent debate. Ultimately, the dissent’s entire analysis is corrupted by the considerations that lead it initially to question whether strict scrutiny should apply at all. What emerges is a version of “strict scrutiny” that combines hollow assurances of harmlessness with reflexive acceptance of conventional wisdom. When it comes to government race-based decisionmaking, the Constitution demands more.
…
III
Most of the dissent’s criticisms of today’s result can be traced to its rejection of the color-blind Constitution. The dissent attempts to marginalize the notion of a color-blind Constitution by consigning it to me and Members of today’s plurality. But I am quite comfortable in the company I keep. My view of the Constitution is Justice Harlan’s view in Plessy: “Our Constitution is color-blind, and neither knows nor tolerates classes among citizens.” And my view was the rallying cry for the lawyers who litigated Brown.
…
The dissent appears to pin its interpretation of the Equal Protection Clause to current societal practice and expectations, deference to local officials, likely practical consequences, and reliance on previous statements from this and other courts. Such a view was ascendant in this Court’s jurisprudence for several decades. …
The segregationists in Brown embraced the [above] arguments …. Though Brown decisively rejected those arguments, today’s dissent replicates them to a distressing extent. Thus, the dissent argues that “each plan embodies the results of local experience and community consultation.” Similarly, the segregationists made repeated appeals to societal practice and expectation. …
The similarities between the dissent’s arguments and the segregationists’ arguments do not stop there. Like the dissent, the segregationists repeatedly cautioned the Court to consider practicalities and not to embrace too theoretical a view of the Fourteenth Amendment. And just as the dissent argues that the need for these programs will lessen over time, the segregationists claimed that reliance on segregation was lessening and might eventually end.
What was wrong in 1954 cannot be right today. Whatever else the Court’s rejection of the segregationists’ arguments in Brown might have established, it certainly made clear that state and local governments cannot take from the Constitution a right to make decisions on the basis of race by adverse possession. The fact that state and local governments had been discriminating on the basis of race for a long time was irrelevant to the Brown Court. The fact that racial discrimination was preferable to the relevant communities was irrelevant to the Brown Court. And the fact that the state and local governments had relied on statements in this Court’s opinions was irrelevant to the Brown Court. The same principles guide today’s decision. None of the considerations trumpeted by the dissent is relevant to the constitutionality of the school boards’ race-based plans because no contextual detail – or collection of contextual details – can “provide refuge from the principle that under our Constitution, the government may not make distinctions on the basis of race.”
In place of the color-blind Constitution, the dissent would permit measures to keep the races together and proscribe measures to keep the races apart. Although no such distinction is apparent in the Fourteenth Amendment, the dissent would constitutionalize today’s faddish social theories that embrace that distinction. The Constitution is not that malleable. Even if current social theories favor classroom racial engineering as necessary to “solve the problems at hand,” the Constitution enshrines principles independent of social theories. Indeed, if our history has taught us anything, it has taught us to beware of elites bearing racial theories. … That is a gamble I am unwilling to take, and it is one the Constitution does not allow.
…
The plans before us base school assignment decisions on students’ race. Because “our Constitution is color-blind, and neither knows nor tolerates classes among citizens,” such race-based decisionmaking is unconstitutional. I concur in THE CHIEF JUSTICE’s opinion so holding.

              JUSTICE KENNEDY, concurring in part and concurring in the judgment.
            
The Nation’s schools strive to teach that our strength comes from people of different races, creeds, and cultures uniting in commitment to the freedom of all. In these cases two school districts in different parts of the country seek to teach that principle by having classrooms that reflect the racial makeup of the surrounding community. That the school districts consider these plans to be necessary should remind us our highest aspirations are yet unfulfilled. But the solutions mandated by these school districts must themselves be lawful. To make race matter now so that it might not matter later may entrench the very prejudices we seek to overcome. In my view the state-mandated racial classifications at issue, official labels proclaiming the race of all persons in a broad class of citizens – elementary school students in one case, high school students in another – are unconstitutional as the cases now come to us.
…
I
The opinion of the Court and JUSTICE BREYER’s dissenting opinion (hereinafter dissent) describe in detail the history of integration efforts in Louisville and Seattle. These plans classify individuals by race and allocate benefits and burdens on that basis; and as a result, they are to be subjected to strict scrutiny. The dissent finds that the school districts have identified a compelling interest in increasing diversity, including for the purpose of avoiding racial isolation. The plurality, by contrast, does not acknowledge that the school districts have identified a compelling interest here. For this reason, among others, I do not join Parts III-B and IV. Diversity, depending on its meaning and definition, is a compelling educational goal a school district may pursue.
…
II
…
In the administration of public schools by the state and local authorities it is permissible to consider the racial makeup of schools and to adopt general policies to encourage a diverse student body, one aspect of which is its racial composition. If school authorities are concerned that the student-body compositions of certain schools interfere with the objective of offering an equal educational opportunity to all of their students, they are free to devise race-conscious measures to address the problem in a general way and without treating each student in different fashion solely on the basis of a systematic, individual typing by race.
School boards may pursue the goal of bringing together students of diverse backgrounds and races through other means, including strategic site selection of new schools; drawing attendance zones with general recognition of the demographics of neighborhoods; allocating resources for special programs; recruiting students and faculty in a targeted fashion; and tracking enrollments, performance, and other statistics by race. These mechanisms are race conscious but do not lead to different treatment based on a classification that tells each student he or she is to be defined by race, so it is unlikely any of them would demand strict scrutiny to be found permissible. Executive and legislative branches, which for generations now have considered these types of policies and procedures, should be permitted to employ them with candor and with confidence that a constitutional violation does not occur whenever a decisionmaker considers the impact a given approach might have on students of different races. Assigning to each student a personal designation according to a crude system of individual racial classifications is quite a different matter; and the legal analysis changes accordingly.
Each respondent has asserted that its assignment of individual students by race is permissible because there is no other way to avoid racial isolation in the school districts. Yet, as explained, each has failed to provide the support necessary for that proposition. …
In the cases before us it is noteworthy that the number of students whose assignment depends on express racial classifications is limited. I join Part III-C of the Court’s opinion because I agree that in the context of these plans, the small number of assignments affected suggests that the schools could have achieved their stated ends through different means. These include the facially race-neutral means set forth above or, if necessary, a more nuanced, individual evaluation of school needs and student characteristics that might include race as a component. The latter approach would be informed by Grutter, though of course the criteria relevant to student placement would differ based on the age of the students, the needs of the parents, and the role of the schools.
…
With this explanation I concur in the judgment of the Court.

              JUSTICE STEVENS, dissenting.
            
While I join JUSTICE BREYER’s eloquent and unanswerable dissent in its entirety, it is appropriate to add these words.
There is a cruel irony in THE CHIEF JUSTICE’s reliance on our decision in Brown v. Board of Education (1955). The first sentence in the concluding paragraph of his opinion states: “Before Brown, schoolchildren were told where they could and could not go to school based on the color of their skin.” This sentence reminds me of Anatole France’s observation: “The majestic equality of the law, forbids rich and poor alike to sleep under bridges, to beg in the streets, and to steal their bread.” THE CHIEF JUSTICE fails to note that it was only black schoolchildren who were so ordered; indeed, the history books do not tell stories of white children struggling to attend black schools. In this and other ways, THE CHIEF JUSTICE rewrites the history of one of this Court’s most important decisions.
THE CHIEF JUSTICE rejects the conclusion that the racial classifications at issue here should be viewed differently than others, because they do not impose burdens on one race alone and do not stigmatize or exclude. The only justification for refusing to acknowledge the obvious importance of that difference is the citation of a few recent opinions – none of which even approached unanimity – grandly proclaiming that all racial classifications must be analyzed under “strict scrutiny.” Even today, two of our wisest federal judges have rejected such a wooden reading of the Equal Protection Clause in the context of school integration. …
…

              JUSTICE BREYER, with whom JUSTICE STEVENS, JUSTICE SOUTER, and JUSTICE GINSBURG join, dissenting.
            
These cases consider the longstanding efforts of two local school boards to integrate their public schools. The school board plans before us resemble many others adopted in the last 50 years by primary and secondary schools throughout the Nation. All of those plans represent local efforts to bring about the kind of racially integrated education that Brown v. Board of Education (1954), long ago promised – efforts that this Court has repeatedly required, permitted, and encouraged local authorities to undertake. This Court has recognized that the public interests at stake in such cases are “compelling.” We have approved of “narrowly tailored” plans that are no less race-conscious than the plans before us. And we have understood that the Constitution permits local communities to adopt desegregation plans even where it does not require them to do so.
The plurality pays inadequate attention to this law, to past opinions’ rationales, their language, and the contexts in which they arise. As a result, it reverses course and reaches the wrong conclusion. In doing so, it distorts precedent, it misapplies the relevant constitutional principles, it announces legal rules that will obstruct efforts by state and local governments to deal effectively with the growing resegregation of public schools, it threatens to substitute for present calm a disruptive round of race-related litigation, and it undermines Brown’s promise of integrated primary and secondary education that local communities have sought to make a reality. This cannot be justified in the name of the Equal Protection Clause.
…
VI
Conclusions
…
… The plans before us satisfy the requirements of the Equal Protection Clause. And it is the plurality’s opinion, not this dissent that “fails to ground the result it would reach in law.”
Four basic considerations have led me to this view. First, the histories of Louisville and Seattle reveal complex circumstances and a long tradition of conscientious efforts by local school boards to resist racial segregation in public schools. …
Second, since this Court’s decision in Brown, the law has consistently and unequivocally approved of both voluntary and compulsory race-conscious measures to combat segregated schools. …
Third, the plans before us, subjected to rigorous judicial review, are supported by compelling state interests and are narrowly tailored to accomplish those goals. Just as diversity in higher education was deemed compelling in Grutter, diversity in public primary and secondary schools – where there is even more to gain – must be, a fortiori, a compelling state interest. Even apart from Grutter, five Members of this Court agree that “avoiding racial isolation” and “achieving a diverse student population” remain today compelling interests. These interests combine remedial, educational, and democratic objectives. …
Fourth, the plurality’s approach risks serious harm to the law and for the Nation. Its view of the law rests either upon a denial of the distinction between exclusionary and inclusive use of race-conscious criteria in the context of the Equal Protection Clause, or upon such a rigid application of its “test” that the distinction loses practical significance. Consequently, the Court’s decision today slows down and sets back the work of local school boards to bring about racially diverse schools.
…
The Court’s decision undermines other basic institutional principles as well. …
And what of respect for democratic local decisionmaking by States and school boards? For several decades this Court has rested its public school decisions upon Swann’s basic view that the Constitution grants local school districts a significant degree of leeway where the inclusive use of race-conscious criteria is at issue. Now localities will have to cope with the difficult problems they face (including resegregation) deprived of one means they may find necessary.
And what of law’s concern to diminish and peacefully settle conflict among the Nation’s people? Instead of accommodating different good-faith visions of our country and our Constitution, today’s holding upsets settled expectations, creates legal uncertainty, and threatens to produce considerable further litigation, aggravating race-related conflict.
And what of the long history and moral vision that the Fourteenth Amendment itself embodies? The plurality cites in support those who argued in Brown against segregation, and JUSTICE THOMAS likens the approach that I have taken to that of segregation’s defenders. But segregation policies did not simply tell schoolchildren “where they could and could not go to school based on the color of their skin;” they perpetuated a caste system rooted in the institutions of slavery and 80 years of legalized subordination. … This is not to deny that there is a cost in applying “a state-mandated racial label.” But that cost does not approach, in degree or in kind, the terrible harms of slavery, the resulting caste system, and 80 years of legal racial segregation.
* * *
Finally, what of the hope and promise of Brown? For much of this Nation’s history, the races remained divided. It was not long ago that people of different races drank from separate fountains, rode on separate buses, and studied in separate schools. In this Court’s finest hour, Brown v. Board of Education challenged this history and helped to change it. For Brown held out a promise. It was a promise embodied in three Amendments designed to make citizens of slaves. It was the promise of true racial equality – not as a matter of fine words on paper, but as a matter of everyday life in the Nation’s cities and schools. It was about the nature of a democracy that must work for all Americans. It sought one law, one Nation, one people, not simply as a matter of legal principle but in terms of how we actually live.
Not everyone welcomed this Court’s decision in Brown. Three years after that decision was handed down, the Governor of Arkansas ordered state militia to block the doors of a white schoolhouse so that black children could not enter. The President of the United States dispatched the 101st Airborne Division to Little Rock, Arkansas, and federal troops were needed to enforce a desegregation decree. Today, almost 50 years later, attitudes toward race in this Nation have changed dramatically. Many parents, white and black alike, want their children to attend schools with children of different races. Indeed, the very school districts that once spurned integration now strive for it. The long history of their efforts reveals the complexities and difficulties they have faced. And in light of those challenges, they have asked us not to take from their hands the instruments they have used to rid their schools of racial segregation, instruments that they believe are needed to overcome the problems of cities divided by race and poverty. The plurality would decline their modest request.
The plurality is wrong to do so. The last half-century has witnessed great strides toward racial equality, but we have not yet realized the promise of Brown. To invalidate the plans under review is to threaten the promise of Brown. The plurality’s position, I fear, would break that promise. This is a decision that the Court and the Nation will come to regret.
I must dissent.

              _______________
            

              Plyler v. Doe
            
457 U.S. 202 (1982)

              JUSTICE BRENNAN delivered the opinion of the Court.
            
The question presented by these cases is whether, consistent with the Equal Protection Clause of the Fourteenth Amendment, Texas may deny to undocumented school-age children the free public education that it provides to children who are citizens of the United States or legally admitted aliens.
I
Since the late 19th century, the United States has restricted immigration into this country. Unsanctioned entry into the United States is a crime, and those who have entered unlawfully are subject to deportation. But despite the existence of these legal restrictions, a substantial number of persons have succeeded in unlawfully entering the United States, and now live within various States, including the State of Texas.
In May 1975, the Texas Legislature revised its education laws to withhold from local school districts any state funds for the education of children who were not “legally admitted” into the United States [hereinafter § 21.031]. The 1975 revision also authorized local school districts to deny enrollment in their public schools to children not “legally admitted” to the country. These cases involve constitutional challenges to those provisions.
This is a class action …on behalf of certain school-age children of Mexican origin residing in Smith County, Tex., who could not establish that they had been legally admitted into the United States. The action complained of the exclusion of plaintiff children from the public schools of the Tyler Independent School District. The Superintendent and members of the Board of Trustees of the School District were named as defendants; the State of Texas intervened as a party-defendant. After certifying a class consisting of all undocumented school-age children of Mexican origin residing within the School District, the District Court preliminarily enjoined defendants from denying a free education to members of the plaintiff class. In December 1977, the court conducted an extensive hearing on plaintiffs’ motion for permanent injunctive relief.
…
The Court of Appeals for the Fifth Circuit upheld the District Court’s injunction. … With respect to equal protection, however, the Court of Appeals affirmed in all essential respects the analysis of the District Court concluding that § 21.031 was “constitutionally infirm regardless of whether it was tested using the mere rational basis standard or some more stringent test.” We noted probable jurisdiction.
..
II
The Fourteenth Amendment provides that “[n]o State shall . . . deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” Appellants argue at the outset that undocumented aliens, because of their immigration status, are not “persons within the jurisdiction” of the State of Texas, and that they therefore have no right to the equal protection of Texas law. We reject this argument. Whatever his status under the immigration laws, an alien is surely a “person” in any ordinary sense of that term. Aliens, even aliens whose presence in this country is unlawful, have long been recognized as “persons” guaranteed due process of law by the Fifth and Fourteenth Amendments. Indeed, we have clearly held that the Fifth Amendment protects aliens whose presence in this country is unlawful from invidious discrimination by the Federal Government.
…
Use of the phrase “within its jurisdiction” thus does not detract from, but rather confirms, the understanding that the protection of the Fourteenth Amendment extends to anyone, citizen or stranger, who is subject to the laws of a State, and reaches into every corner of a State’s territory. That a person’s initial entry into a State, or into the United States, was unlawful, and that he may for that reason be expelled, cannot negate the simple fact of his presence within the State’s territorial perimeter. Given such presence, he is subject to the full range of obligations imposed by the State’s civil and criminal laws. And until he leaves the jurisdictionr of fine words on paper, but aeither voluntarily, or involuntarily in accordance with the Constitution and laws of the United Statesr of fine words on paper, but ahe is entitled to the equal protection of the laws that a State may choose to establish.
Our conclusion that the illegal aliens who are plaintiffs in these cases may claim the benefit of the Fourteenth Amendment’s guarantee of equal protection only begins the inquiry. The more difficult question is whether the Equal Protection Clause has been violated by the refusal of the State of Texas to reimburse local school boards for the education of children who cannot demonstrate that their presence within the United States is lawful, or by the imposition by those school boards of the burden of tuition on those children. It is to this question that we now turn.
III
The Equal Protection Clause directs that “all persons similarly circumstanced shall be treated alike.” But so too, “[t]he Constitution does not require things which are different in fact or opinion to be treated in law as though they were the same.” The initial discretion to determine what is “different” and what is “the same” resides in the legislatures of the States. A legislature must have substantial latitude to establish classifications that roughly approximate the nature of the problem perceived, that accommodate competing concerns both public and private, and that account for limitations on the practical ability of the State to remedy every ill. In applying the Equal Protection Clause to most forms of state action, we thus seek only the assurance that the classification at issue bears some fair relationship to a legitimate public purpose.
But we would not be faithful to our obligations under the Fourteenth Amendment if we applied so deferential a standard to every classification. The Equal Protection Clause was intended as a restriction on state legislative action inconsistent with elemental constitutional premises. Thus we have treated as presumptively invidious those classifications that disadvantage a “suspect class,” or that impinge upon the exercise of a “fundamental right.” With respect to such classifications, it is appropriate to enforce the mandate of equal protection by requiring the State to demonstrate that its classification has been precisely tailored to serve a compelling governmental interest. In addition, we have recognized that certain forms of legislative classification, while not facially invidious, nonetheless give rise to recurring constitutional difficulties; in these limited circumstances we have sought the assurance that the classification reflects a reasoned judgment consistent with the ideal of equal protection by inquiring whether it may fairly be viewed as furthering a substantial interest of the State. We turn to a consideration of the standard appropriate for the evaluation of § 21.031.
A
Sheer incapability or lax enforcement of the laws barring entry into this country, coupled with the failure to establish an effective bar to the employment of undocumented aliens, has resulted in the creation of a substantial “shadow population” of illegal migrants – numbering in the millions – within our borders. This situation raises the specter of a permanent caste of undocumented resident aliens, encouraged by some to remain here as a source of cheap labor, but nevertheless denied the benefits that our society makes available to citizens and lawful residents. The existence of such an underclass presents the most difficult problems for a Nation that prides itself on adherence to principles of equality under law.
The children who are plaintiffs in these cases are special members of this underclass. Persuasive arguments support the view that a State may withhold its beneficence from those whose very presence within the United States is the product of their own unlawful conduct. These arguments do not apply with the same force to classifications imposing disabilities on the minor children of such illegal entrants. At the least, those who elect to enter our territory by stealth and in violation of our law should be prepared to bear the consequences, including, but not limited to, deportation. But the children of those illegal entrants are not comparably situated. Their “parents have the ability to conform their conduct to societal norms,” and presumably the ability to remove themselves from the State’s jurisdiction; but the children who are plaintiffs in these cases “can affect neither their parents’ conduct nor their own status.” Even if the State found it expedient to control the conduct of adults by acting against their children, legislation directing the onus of a parent’s misconduct against his children does not comport with fundamental conceptions of justice.[V]isiting . . . condemnation on the head of an infant is illogical and unjust. Moreover, imposing disabilities on the . . . child is contrary to the basic concept of our system that legal burdens should bear some relationship to individual responsibility or wrongdoing. Obviously, no child is responsible for his birth and penalizing the . . . child is an ineffectual - as well as unjust - way of deterring the parent.



Of course, undocumented status is not irrelevant to any proper legislative goal. Nor is undocumented status an absolutely immutable characteristic since it is the product of conscious, indeed unlawful, action. But 21.031 is directed against children, and imposes its discriminatory burden on the basis of a legal characteristic over which children can have little control. It is thus difficult to conceive of a rational justification for penalizing these children for their presence within the United States. Yet that appears to be precisely the effect of 21.031.
Public education is not a “right” granted to individuals by the Constitution. But neither is it merely some governmental “benefit” indistinguishable from other forms of social welfare legislation. Both the importance of education in maintaining our basic institutions, and the lasting impact of its deprivation on the life of the child, mark the distinction. The “American people have always regarded education and [the] acquisition of knowledge as matters of supreme importance.” We have recognized “the public schools as a most vital civic institution for the preservation of a democratic system of government,” and as the primary vehicle for transmitting “the values on which our society rests.” “[A]s . . . pointed out early in our history, . . . some degree of education is necessary to prepare citizens to participate effectively and intelligently in our open political system if we are to preserve freedom and independence.” And these historic “perceptions of the public schools as inculcating fundamental values necessary to the maintenance of a democratic political system have been confirmed by the observations of social scientists.” In addition, education provides the basic tools by which individuals might lead economically productive lives to the benefit of us all. In sum, education has a fundamental role in maintaining the fabric of our society. We cannot ignore the significant social costs borne by our Nation when select groups are denied the means to absorb the values and skills upon which our social order rests.
In addition to the pivotal role of education in sustaining our political and cultural heritage, denial of education to some isolated group of children poses an affront to one of the goals of the Equal Protection Clause: the abolition of governmental barriers presenting unreasonable obstacles to advancement on the basis of individual merit. Paradoxically, by depriving the children of any disfavored group of an education, we foreclose the means by which that group might raise the level of esteem in which it is held by the majority. But more directly, “education prepares individuals to be self-reliant and self-sufficient participants in society.” Illiteracy is an enduring disability. The inability to read and write will handicap the individual deprived of a basic education each and every day of his life. The inestimable toll of that deprivation on the social, economic, intellectual, and psychological well-being of the individual, and the obstacle it poses to individual achievement, make it most difficult to reconcile the cost or the principle of a status-based denial of basic education with the framework of equality embodied in the Equal Protection Clause. …
…
B
These well-settled principles allow us to determine the proper level of deference to be afforded 21.031. Undocumented aliens cannot be treated as a suspect class because their presence in this country in violation of federal law is not a “constitutional irrelevancy.” Nor is education a fundamental right; a State need not justify by compelling necessity every variation in the manner in which education is provided to its population. But more is involved in these cases than the abstract question whether 21.031 discriminates against a suspect class, or whether education is a fundamental right. Section 21.031 imposes a lifetime hardship on a discrete class of children not accountable for their disabling status. The stigma of illiteracy will mark them for the rest of their lives. By denying these children a basic education, we deny them the ability to live within the structure of our civic institutions, and foreclose any realistic possibility that they will contribute in even the smallest way to the progress of our Nation. In determining the rationality of 21.031, we may appropriately take into account its costs to the Nation and to the innocent children who are its victims. In light of these countervailing costs, the discrimination contained in 21.031 can hardly be considered rational unless it furthers some substantial goal of the State.
IV
It is the State’s principal argument, and apparently the view of the dissenting Justices, that the undocumented status of these children vel non establishes a sufficient rational basis for denying them benefits that a State might choose to afford other residents. The State notes that while other aliens are admitted “on an equality of legal privileges with all citizens under non-discriminatory laws,” the asserted right of these children to an education can claim no implicit congressional imprimatur. Indeed, in the State’s view, Congress’ apparent disapproval of the presence of these children within the United States, and the evasion of the federal regulatory program that is the mark of undocumented status, provides authority for its decision to impose upon them special disabilities. Faced with an equal protection challenge respecting the treatment of aliens, we agree that the courts must be attentive to congressional policy; the exercise of congressional power might well affect the State’s prerogatives to afford differential treatment to a particular class of aliens. But we are unable to find in the congressional immigration scheme any statement of policy that might weigh significantly in arriving at an equal protection balance concerning the State’s authority to deprive these children of an education.
…
We are reluctant to impute to Congress the intention to withhold from these children, for so long as they are present in this country through no fault of their own, access to a basic education. In other contexts, undocumented status, coupled with some articulable federal policy, might enhance state authority with respect to the treatment of undocumented aliens. But in the area of special constitutional sensitivity presented by these cases, and in the absence of any contrary indication fairly discernible in the present legislative record, we perceive no national policy that supports the State in denying these children an elementary education. The State may borrow the federal classification. But to justify its use as a criterion for its own discriminatory policy, the State must demonstrate that the classification is reasonably adapted to “the purposes for which the state desires to use it.” We therefore turn to the state objectives that are said to support 21.031.
V
Appellants argue that the classification at issue furthers an interest in the “preservation of the state’s limited resources for the education of its lawful residents.” Of course, a concern for the preservation of resources standing alone can hardly justify the classification used in allocating those resources. The State must do more than justify its classification with a concise expression of an intention to discriminate. Apart from the asserted state prerogative to act against undocumented children solely on the basis of their undocumented status – an asserted prerogative that carries only minimal force in the circumstances of these cases – we discern three colorable state interests that might support 21.031.
First, appellants appear to suggest that the State may seek to protect itself from an influx of illegal immigrants. While a State might have an interest in mitigating the potentially harsh economic effects of sudden shifts in population, 21.031 hardly offers an effective method of dealing with an urgent demographic or economic problem. There is no evidence in the record suggesting that illegal entrants impose any significant burden on the State’s economy. To the contrary, the available evidence suggests that illegal aliens underutilize public services, while contributing their labor to the local economy and tax money to the state fisc. …
Second, while it is apparent that a State may “not . . . reduce expenditures for education by barring [some arbitrarily chosen class of] children from its schools,” appellants suggest that undocumented children are appropriately singled out for exclusion because of the special burdens they impose on the State’s ability to provide high-quality public education. But the record in no way supports the claim that exclusion of undocumented children is likely to improve the overall quality of education in the State. ….
Finally, appellants suggest that undocumented children are appropriately singled out because their unlawful presence within the United States renders them less likely than other children to remain within the boundaries of the State, and to put their education to productive social or political use within the State. Even assuming that such an interest is legitimate, it is an interest that is most difficult to quantify. The State has no assurance that any child, citizen or not, will employ the education provided by the State within the confines of the State’s borders. In any event, the record is clear that many of the undocumented children disabled by this classification will remain in this country indefinitely, and that some will become lawful residents or citizens of the United States. It is difficult to understand precisely what the State hopes to achieve by promoting the creation and perpetuation of a subclass of illiterates within our boundaries, surely adding to the problems and costs of unemployment, welfare, and crime. It is thus clear that whatever savings might be achieved by denying these children an education, they are wholly insubstantial in light of the costs involved to these children, the State, and the Nation.
VI
If the State is to deny a discrete group of innocent children the free public education that it offers to other children residing within its borders, that denial must be justified by a showing that it furthers some substantial state interest. No such showing was made here. Accordingly, the judgment of the Court of Appeals in each of these cases is
Affirmed.

              JUSTICE MARSHALL, concurring.
            
While I join the Court opinion, I do so without in any way retreating from my opinion … that an individual’s interest in education is fundamental, and that this view is amply supported “by the unique status accorded public education by our society, and by the close relationship between education and some of our most basic constitutional values.” Furthermore, I believe that the facts of these cases demonstrate the wisdom of rejecting a rigidified approach to equal protection analysis, and of employing an approach that allows for varying levels of scrutiny depending upon “the constitutional and societal importance of the interest adversely affected and the recognized invidiousness of the basis upon which the particular classification is drawn.” It continues to be my view that a class-based denial of public education is utterly incompatible with the Equal Protection Clause of the Fourteenth Amendment.
JUSTICE BLACKMUN, concurring. [omitted]
JUSTICE POWELL, concurring. [omitted]

              CHIEF JUSTICE BURGER, with whom JUSTICE WHITE, JUSTICE REHNQUIST, and JUSTICE O’CONNOR join, dissenting.
            
…
The Court’s holding today manifests the justly criticized judicial tendency to attempt speedy and wholesale formulation of “remedies” for the failures – or simply the laggard pace – of the political processes of our system of government. The Court employs, and in my view abuses, the Fourteenth Amendment in an effort to become an omnipotent and omniscient problem solver. That the motives for doing so are noble and compassionate does not alter the fact that the Court distorts our constitutional function to make amends for the defaults of others.
I
…
I have no quarrel with the conclusion that the Equal Protection Clause of the Fourteenth Amendment applies to aliens who, after their illegal entry into this country, are indeed physically “within the jurisdiction” of a state. However, as the Court concedes, this “only begins the inquiry.” The Equal Protection Clause does not mandate identical treatment of different categories of persons.
The dispositive issue in these cases, simply put, is whether, for purposes of allocating its finite resources, a state has a legitimate reason to differentiate between persons who are lawfully within the state and those who are unlawfully there. The distinction the State of Texas has drawn – based not only upon its own legitimate interests but on classifications established by the Federal Government in its immigration laws and policies – is not unconstitutional.
…
B
Once it is conceded – as the Court does – that illegal aliens are not a suspect class, and that education is not a fundamental right, our inquiry should focus on and be limited to whether the legislative classification at issue bears a rational relationship to a legitimate state purpose.
…
Without laboring what will undoubtedly seem obvious to many, it simply is not “irrational” for a state to conclude that it does not have the same responsibility to provide benefits for persons whose very presence in the state and this country is illegal as it does to provide for persons lawfully present. By definition, illegal aliens have no right whatever to be here, and the state may reasonably, and constitutionally, elect not to provide them with governmental services at the expense of those who are lawfully in the state. …
…

              _______________
            

              San Antonio Indep. Sch. Dist. v. Rodriguez
            
411 U.S. 1 (1973)

              MR. JUSTICE POWELL delivered the opinion of the Court.
            
This suit attacking the Texas system of financing public education was initiated by Mexican-American parents whose children attend the elementary and secondary schools in the Edgewood Independent School District, an urban school district in San Antonio, Texas. They brought a class action on behalf of school children throughout the State who are members of minority groups or who are poor and reside in school districts having a low property tax base. … … a three-judge court [held] the Texas school finance system unconstitutional under the Equal Protection Clause of the Fourteenth Amendment. The State appealed, and we noted probable jurisdiction to consider the far-reaching constitutional questions presented. For the reasons stated in this opinion, we reverse the decision of the District Court.
I
…
… substantial inter-district disparities in school expenditures found by the District Court to prevail in San Antonio and in varying degrees throughout the State still exist. And it was these disparities, largely attributable to differences in the amounts of money collected through local property taxation that led the District Court to conclude that Texas’ dual system of public school financing [state and local funding] violated the Equal Protection Clause. The District Court held that the Texas system discriminates on the basis of wealth in the manner in which education is provided for its people. Finding that wealth is a “suspect” classification, and that education is a “fundamental” interest, the District Court held that the Texas system could be sustained only if the State could show that it was premised upon some compelling state interest. On this issue the court concluded that “[n]ot only are defendants unable to demonstrate compelling state interests . . . they fail even to establish a reasonable basis for these classifications.”
Texas virtually concedes that its historically rooted dual system of financing education could not withstand the strict judicial scrutiny that this Court has found appropriate in reviewing legislative judgments that interfere with fundamental constitutional rights or that involve suspect classifications. If, as previous decisions have indicated, strict scrutiny means that the State’s system is not entitled to the usual presumption of validity, that the State, rather than the complainants, must carry a “heavy burden of justification,” that the State must demonstrate that its educational system has been structured with “precision,” and is “tailored” narrowly to serve legitimate objectives, and that it has selected the “less drastic means” for effectuating its objectives, the Texas financing system and its counterpart in virtually every other State will not pass muster. The State candidly admits that “[n]o one familiar with the Texas system would contend that it has yet achieved perfection.” Apart from its concession that educational financing in Texas has “defects” and “imperfections,” the State defends the system’s rationality with vigor, and disputes the District Court’s finding that it lacks a “reasonable basis.”
This, then, establishes the framework for our analysis. We must decide, first, whether the Texas system of financing public education operates to the disadvantage of some suspect class or impinges upon a fundamental right explicitly or implicitly protected by the Constitution, thereby requiring strict judicial scrutiny. If so, the judgment of the District Court should be affirmed. If not, the Texas scheme must still be examined to determine whether it rationally furthers some legitimate, articulated state purpose, and therefore does not constitute an invidious discrimination in violation of the Equal Protection Clause of the Fourteenth Amendment.
II
The District Court’s opinion does not reflect the novelty and complexity of the constitutional questions posed by appellees’ challenge to Texas’ system of school financing. In concluding that strict judicial scrutiny was required, that court relied on decisions dealing with the rights of indigents to equal treatment in the criminal trial and appellate processes, and on cases disapproving wealth restrictions on the right to vote. Those cases, the District Court concluded, established wealth as a suspect classification. Finding that the local property tax system discriminated on the basis of wealth, it regarded those precedents as controlling. It then reasoned, based on decisions of this Court affirming the undeniable importance of education, that there is a fundamental right to education, and that, absent some compelling state justification, the Texas system could not stand.
We are unable to agree that this case, which in significant aspects is sui generis, may be so neatly fitted into the conventional mosaic of constitutional analysis under the Equal Protection Clause. Indeed, for the several reasons that follow, we find neither the suspect classification nor the fundamental interest analysis persuasive.
A
The wealth discrimination discovered by the District Court in this case, and by several other courts that have recently struck down school financing laws in other States, is quite unlike any of the forms of wealth discrimination heretofore reviewed by this Court. Rather than focusing on the unique features of the alleged discrimination, the courts in these cases have virtually assumed their findings of a suspect classification through a simplistic process of analysis: since, under the traditional systems of financing public schools, some poorer people receive less expensive educations than other more affluent people, these systems discriminate on the basis of wealth. This approach largely ignores the hard threshold questions, including whether it makes a difference, for purposes of consideration under the Constitution, that the class of disadvantaged “poor” cannot be identified or defined in customary equal protection terms, and whether the relative – rather than absolute – nature of the asserted deprivation is of significant consequence. Before a State’s laws and the justifications for the classifications they create are subjected to strict judicial scrutiny, we think these threshold considerations must be analyzed more closely than they were in the court below.
…
The precedents of this Court provide the proper starting point. The individuals, or groups of individuals, who constituted the class discriminated against in our prior cases shared two distinguishing characteristics: because of their impecunity, they were completely unable to pay for some desired benefit, and, as a consequence, they sustained an absolute deprivation of a meaningful opportunity to enjoy that benefit.
…
Only appellees’ first possible basis for describing the class disadvantaged by the Texas school financing system – discrimination against a class of definably “poor” persons – might arguably meet the criteria established in these prior cases. Even a cursory examination, however, demonstrates that neither of the two distinguishing characteristics of wealth classifications can be found here. First, in support of their charge that the system discriminates against the “poor,” appellees have made no effort to demonstrate that it operates to the peculiar disadvantage of any class fairly definable as indigent, or as composed of persons whose incomes are beneath any designated poverty level. Indeed, there is a reason to believe that the poorest families are not necessarily clustered in the poorest property districts. …
…
Second, neither appellees nor the District Court addressed the fact that … lack of personal resources has not occasioned an absolute deprivation of the desired benefit. The argument here is not that the children in districts having relatively low assessable property values are receiving no public education; rather, it is that they are receiving a poorer quality education than that available to children in districts having more assessable wealth. Apart from the unsettled and disputed question whether the quality of education may be determined by the amount of money expended for it, a sufficient answer to appellees’ argument is that, at least where wealth is involved, the Equal Protection Clause does not require absolute equality or precisely equal advantages. … By providing 12 years of free public school education, and by assuring teachers, books, transportation, and operating funds, the Texas Legislature has endeavored to “guarantee, for the welfare of the state as a whole, that all people shall have at least an adequate program of education. This is what is meant by ‘A Minimum Foundation Program of Education.’”
The State repeatedly asserted in its briefs in this Court that it has fulfilled this desire, and that it now assures “every child in every school district an adequate education.” No proof was offered at trial persuasively discrediting or refuting the State’s assertion.
For these two reasons – the absence of any evidence that the financing system discriminates against any definable category of “poor” people or that it results in the absolute deprivation of education – the disadvantaged class is not susceptible of identification in traditional terms.
…
We thus conclude that the Texas system does not operate to the peculiar disadvantage of any suspect class.
But in recognition of the fact that this Court has never heretofore held that wealth discrimination alone provides an adequate basis for invoking strict scrutiny, appellees have not relied solely on this contention. They also assert that the State’s system impermissibly interferes with the exercise of a “fundamental” right, and that, accordingly, the prior decisions of this Court require the application of the strict standard of judicial review. It is this question – whether education is a fundamental right, in the sense that it is among the rights and liberties protected by the Constitution – which has so consumed the attention of courts and commentators in recent years.
B
In Brown v. Board of Education (1954), a unanimous Court recognized that “education is perhaps the most important function of state and local governments.” …
…
Nothing this Court holds today in any way detracts from our historic dedication to public education. We are in complete agreement with the conclusion of the three-judge panel below that “the grave significance of education both to the individual and to our society” cannot be doubted. But the importance of a service performed by the State does not determine whether it must be regarded as fundamental for purposes of examination under the Equal Protection Clause. …
…
… It is not the province of this Court to create substantive constitutional rights in the name of guaranteeing equal protection of the laws. Thus, the key to discovering whether education is “fundamental” is not to be found in comparisons of the relative societal significance of education, as opposed to subsistence or housing. Nor is it to be found by weighing whether education is as important as the right to travel. Rather, the answer lies in assessing whether there is a right to education explicitly or implicitly guaranteed by the Constitution.
Education, of course, is not among the rights afforded explicit protection under our Federal Constitution. Nor do we find any basis for saying it is implicitly so protected. As we have said, the undisputed importance of education will not, alone, cause this Court to depart from the usual standard for reviewing a State’s social and economic legislation. …
C
… this is not a case in which the challenged state action must be subjected to the searching judicial scrutiny reserved for laws that create suspect classifications or impinge upon constitutionally protected rights.
…
The foregoing considerations buttress our conclusion that Texas’ system of public school finance is an inappropriate candidate for strict judicial scrutiny. These same considerations are relevant to the determination whether that system, with its conceded imperfections, nevertheless bears some rational relationship to a legitimate state purpose. It is to this question that we next turn our attention.
III
…
This … is the basic outline of the Texas school financing structure. Because of differences in expenditure levels occasioned by disparities in property tax income, appellees claim that children in less affluent districts have been made the subject of invidious discrimination. The District Court found that the State had failed even “to establish a reasonable basis” for a system that results in different levels of per-pupil expenditure. We disagree.
…
In sum, to the extent that the Texas system of school financing results in unequal expenditures between children who happen to reside in different districts, we cannot say that such disparities are the product of a system that is so irrational as to be invidiously discriminatory. Texas has acknowledged its shortcomings, and has persistently endeavored – not without some success – to ameliorate the differences in levels of expenditures without sacrificing the benefits of local participation. The Texas plan is not the result of hurried, ill-conceived legislation. It certainly is not the product of purposeful discrimination against any group or class. On the contrary, it is rooted in decades of experience in Texas and elsewhere, and, in major part, is the product of responsible studies by qualified people. In giving substance to the presumption of validity to which the Texas system is entitled, it is important to remember that, at every stage of its development, it has constituted a “rough accommodation” of interests in an effort to arrive at practical and workable solutions. One also must remember that the system here challenged is not peculiar to Texas or to any other State. In its essential characteristics, the Texas plan for financing public education reflects what many educators for a half century have thought was an enlightened approach to a problem for which there is no perfect solution. We are unwilling to assume for ourselves a level of wisdom superior to that of legislators, scholars, and educational authorities in 50 States, especially where the alternatives proposed are only recently conceived and nowhere yet tested. The constitutional standard under the Equal Protection Clause is whether the challenged state action rationally furthers a legitimate state purpose or interest. We hold that the Texas plan abundantly satisfies this standard.
IV
…
Reversed.
MR. JUSTICE STEWART, concurring. [omitted]
MR. JUSTICE BRENNAN, dissenting.
Although I agree with my Brother WHITE that the Texas statutory scheme is devoid of any rational basis, and, for that reason, is violative of the Equal Protection Clause, I also record my disagreement with the Court’s rather distressing assertion that a right may be deemed “fundamental” for the purposes of equal protection analysis only if it is “explicitly or implicitly guaranteed by the Constitution.” As my Brother MARSHALL convincingly demonstrates, our prior cases stand for the proposition that “fundamentality” is, in large measure, a function of the right’s importance in terms of the effectuation of those rights which are in fact, constitutionally guaranteed. Thus,[a]s the nexus between the specific constitutional guarantee and the nonconstitutional interest draws closer, the nonconstitutional interest becomes more fundamental and the degree of judicial scrutiny applied when the interest is infringed on a discriminatory basis must be adjusted accordingly.



Here, there can be no doubt that education is inextricably linked to the right to participate in the electoral process and to the rights of free speech and association guaranteed by the First Amendment. This being so, any classification affecting education must be subjected to strict judicial scrutiny, and since even the State concedes that the statutory scheme now before us cannot pass constitutional muster under this stricter standard of review, I can only conclude that the Texas school-financing scheme is constitutionally invalid.

              MR. JUSTICE WHITE, with whom MR. JUSTICE DOUGLAS and MR. JUSTICE BRENNAN join, dissenting.
            
The Texas public schools are financed through a combination of state funding, local property tax revenue, and some federal funds. Concededly, the system yields wide disparity in per-pupil revenue among the various districts. In a typical year, for example, the Alamo Heights district had total revenues of $594 per pupil, while the Edgewood district had only $356 per pupil. The majority and the State concede, as they must, the existence of major disparities in spendable funds. But the State contends that the disparities do not invidiously discriminate against children and families in districts such as Edgewood, because the Texas scheme is designedto provide an adequate education for all, with local autonomy to go beyond that as individual school districts desire and are able.. .. It leaves to the people of each district the choice whether to go beyond the minimum and, if so, by how much.



…
I cannot disagree with the proposition that local control and local decisionmaking play an important part in our democratic system of government. …
The difficulty with the Texas system, however, is that it provides a meaningful option to Alamo Heights and like school districts, but almost none to Edgewood and those other districts with a low per-pupil real estate tax base. In these latter districts, no matter how desirous parents are of supporting their schools with greater revenues, it is impossible to do so through the use of the real estate property tax. In these districts, the Texas system utterly fails to extend a realistic choice to parents because the property tax, which is the only revenue-raising mechanism extended to school districts, is practically and legally unavailable. …
…
The Equal Protection Clause permits discriminations between classes, but requires that the classification bear some rational relationship to a permissible object sought to be attained by the statute. It is not enough that the Texas system before us seeks to achieve the valid, rational purpose of maximizing local initiative; the means chosen by the State must also be rationally related to the end sought to be achieved. …The tests to determine the validity of state statutes under the Equal Protection Clause have been variously expressed, but this Court requires, at a minimum, that a statutory classification bear some rational relationship to a legitimate state purpose.



Neither Texas nor the majority heeds this rule. If the State aims at maximizing local initiative and local choice, by permitting school districts to resort to the real property tax if they choose to do so, it utterly fails in achieving its purpose in districts with property tax bases so low that there is little if any opportunity for interested parents, rich or poor, to augment school district revenues. Requiring the State to establish only that unequal treatment is in furtherance of a permissible goal, without also requiring the State to show that the means chosen to effectuate that goal are rationally related to its achievement, makes equal protection analysis no more than an empty gesture. In my view, the parents and children in Edgewood, and in like districts, suffer from an invidious discrimination violative of the Equal Protection Clause. This does not, of course, mean that local control may not be a legitimate goal of a school financing system. Nor does it mean that the State must guarantee each district an equal per-pupil revenue from the state school financing system. …
…
There is no difficulty in identifying the class that is subject to the alleged discrimination and that is entitled to the benefits of the Equal Protection Clause. I need go no farther than the parents and children in the Edgewood district, who are plaintiffs here and who assert that they are entitled to the same choice as Alamo Heights to augment local expenditures for schools but are denied that choice by state law. This group constitutes a class sufficiently definite to invoke the protection of the Constitution.
…
… At the very least, the law discriminates against those children and their parents who live in districts where the per-pupil tax base is sufficiently low to make impossible the provision of comparable school revenues by resort to the real property tax which is the only device the State extends for this purpose.

              MR. JUSTICE MARSHALL, with whom MR. JUSTICE DOUGLAS concurs, dissenting.
            
…
In my judgment, the right of every American to an equal start in life, so far as the provision of a state service as important as education is concerned, is far too vital to permit state discrimination on grounds as tenuous as those presented by this record. Nor can I accept the notion that it is sufficient to remit these appellees to the vagaries of the political process which, contrary to the majority’s suggestion, has proved singularly unsuited to the task of providing a remedy for this discrimination. I, for one, am unsatisfied with the hope of an ultimate “political” solution sometime in the indefinite future while, in the meantime, countless children unjustifiably receive inferior educations that “may affect their hearts and minds in a way unlikely ever to be undone.” I must therefore respectfully dissent.
I
…
B
The appellants do not deny the disparities in educational funding caused by variations in taxable district property wealth. They do contend, however, that whatever the differences in per-pupil spending among Texas districts, there are no discriminatory consequences for the children of the disadvantaged districts. They recognize that what is at stake in this case is the quality of the public education provided Texas children in the districts in which they live. But appellants reject the suggestion that the quality of education in any particular district is determined by money – beyond some minimal level of funding which they believe to be assured every Texas district …. In their view, there is simply no denial of equal educational opportunity to any Texas school children as a result of the widely varying per-pupil spending power provided districts under the current financing scheme.
….
In my view, then, it is inequality – not some notion of gross inadequacy – of educational opportunity that raises a question of denial of equal protection of the laws. I find any other approach to the issue unintelligible, and without directing principle. Here, appellees have made a substantial showing of wide variations in educational funding and the resulting educational opportunity afforded to the school children of Texas. This discrimination is, in large measure, attributable to significant disparities in the taxable wealth of local Texas school districts. This is a sufficient showing to raise a substantial question of discriminatory state action in violation of the Equal Protection Clause.
C
Despite the evident discriminatory effect of the Texas financing scheme, both the appellants and the majority raise substantial questions concerning the precise character of the disadvantaged class in this case. The District Court concluded that the Texas financing scheme draws “distinction between groups of citizens depending upon the wealth of the district in which they live,” and thus creates a disadvantaged class composed of persons living in property-poor districts. In light of the data introduced before the District Court, the conclusion that the school children of property-poor districts constitute a sufficient class for our purposes seems indisputable to me.
Appellants contend, however, that, in constitutional terms, this case involves nothing more than discrimination against local school districts, not against individuals, since, on its face, the state scheme is concerned only with the provision of funds to local districts. The result of the Texas financing scheme, appellants suggest, is merely that some local districts have more available revenues for education; others have less. …
…
I believe it is sufficient that the overarching form of discrimination in this case is between the school children of Texas on the basis of the taxable property wealth of the districts in which they happen to live. ….
II
…
In my judgment, any substantial degree of scrutiny of the operation of the Texas financing scheme reveals that the State has selected means wholly inappropriate to secure its purported interest in assuring its school districts local fiscal control. At the same time, appellees have pointed out a variety of alternative financing schemes which may serve the State’s purported interest in local control as well as, if not better than, the present scheme without the current impairment of the educational opportunity of vast numbers of Texas school children. … If, for the sake of local education control, this Court is to sustain inter-district discrimination in the educational opportunity afforded Texas school children, it should require that the State present something more than the mere sham now before us.
…
I would therefore affirm the judgment of the District Court.
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