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Executive Summary
Policy and Practice Recommendations for Ensuring That Foster Care Serves Children’s Best Interests
More than half a million US children spend time in foster care each year, and combined federal, state, and local expenditures on foster care services approach $15 billion annually. Yet, foster care remains a widely controversial and poorly regarded intervention to protect children exposed to abuse or neglect. This volume provides an in-depth examination of the history and goals of the foster care system, how and why it fails to adequately meet children’s needs, and what it would take to actualize meaningful improvements in children’s experiences and outcomes. We challenge prevailing criticisms of foster care and illustrate how efforts to increase conformity and accountability in state foster care systems may undermine, rather than promote, child well-being. The final chapter of the volume provides a blueprint for realizing the potential of foster care as a safe and effective intervention for children experiencing abuse and neglect.
Key Findings
Foster Care Interventions Should Be Subject to Rigorous Impact Evaluation

Current federal evaluation efforts, such as the Child and Family Services Reviews, focus almost exclusively on process evaluation (e.g., how long a child spends in foster care) rather than impact evaluation (e.g., changes in children’s physical and mental health while they are in foster care).
	Children would be better served by a foster care system that is oriented toward achieving objective, longitudinal measures of child safety and well-being. There is little evidence that the processes valued and prioritized in the Child and Family Services Reviews consistently or uniformly ensure child safety and well-being.

	In contrast to prevailing views on the negative effects of foster care on child well-being, the totality of research evidence suggests no differences between children receiving foster care and similar children who do not, or slightly positive effects for select subgroups or for select outcomes. Federal policies, such as the 2018 Family First Prevention and Services Act, heavily emphasize reducing the use of foster care, in part by legitimating “preventing foster care” as an outcome independent of child safety. These efforts are underlain by a public discourse that harshly criticizes the use and utility of foster care. However, our review of the evidence suggests that the most negative claims about foster care are often based on incomplete or inaccurate understanding of research evidence.





The Quality of the Foster Home Environment Is a Core Component of Children’s Experiences in Foster Care and Should Be Measured in Process Evaluations

Process evaluation is an important aspect of understanding why an intervention is or is not working as intended. A successful process evaluation requires consistent, meaningful measures of the core components of the intervention. Yet, the processes measured in existing research and evaluation of the foster care system tend to be overly simplistic and superficial. For example, research and evaluation commonly consider the proportion of children in foster care who are placed with relatives (“kinship care”) as an indicator of good process, despite wide variation in the quality of kinship care environments.
	Decades of research on child development demonstrate that children function best in an environment where caregivers are responsive, sensitive, and able to meet children’s needs. However, procedures for measuring the quality of children’s foster home environments vary significantly across agencies and data on foster home environments are not widely available for research and evaluation.

	If policymakers seek to ensure better outcomes for children in foster care, it is critical to understand how children’s experiences within foster care—including the quality of their environments and relationships with foster caregivers—are associated with safety and well-being. By identifying the core components of successful foster care experiences, agencies can better understand—and target for improvement—weaknesses in the quality of their foster care intervention.





Strategic Investments in Data Integration Across Multiple Systems Is the Most Viable Approach for High-Quality Impact and Process Evaluations

Research studies on population-level effects of foster care, as well as real-time tracking of individual children’s experiences and outcomes in foster care, are stymied in many states by a lack of reliable data. Although some states and municipalities have sought to integrate their child welfare system data with other sources, such as education and juvenile justice data, to better understand and track child outcomes, many have not, and few can easily track this information in real time to inform case decisions.
	Investment in data quality is critical to achieving better outcomes for children in foster care. Without it, we are unable to assess the effects of changes in policy and practice. This also means that policy proposals to “reform” foster care are based on weak or unreliable data or on anecdotal accounts.

	Data integration is the most sustainable, cost-efficient, and reliable approach to improving quality of data on child well-being for three reasons. First, it leverages the vast amount of data already collected by government-funded agencies and does not place additional documentation burdens on child welfare caseworkers. Second, it has the potential to be cost-neutral in the long term, by reducing redundancies (multiple agencies collecting the same information on multiple forms). Third, the use of information from outside of the child welfare system is critical to true accountability, as agency-collected measures have the potential to be manipulated if used for performance evaluation.





Case-Level Decision-Making Should Be Child-Driven Rather Than Rule-Driven
Although the legal term “best interests of the child” is frequently invoked in foster care policy and practice, current federal policy directives do not prioritize children’s interests. There is no consensus definition of “best interests” and prescriptive federal policies are often presumed to be in all children’s best interests unless proven otherwise. We suggest that a child’s best interests should be explicitly defined to include physical and psychological safety, stability, and the opportunity for healthy development, and that evaluation of children’s best interests by trained professionals should inform all key decisions that affect children in foster care.


Preface

The US foster care system has long been a subject of debate, particularly with regard to the extent to which it benefits or harms children and to the efforts needed to create a well-functioning system. The impetus for this volume was to place children’s best interests at the center of that debate for researchers, policymakers, and practitioners. This volume consists of five parts. In Chap.
1
, we provide a general introduction to the US foster care system to orient readers new to this topic. In Chap.
2
, we seek to explain the current role of children’s best interests in decision-making about when and for whom to use foster care, and the placement and experiences of children within foster care. In Chap.
3
, we turn our attention to the idea that foster care, once considered a flawed but necessary option for children whose parents present serious risks of harm, is now emphasized as a problem itself. We specifically address the core concerns that have been raised about the foster care system, and, where possible, provide a review of the evidence that underlies or contradicts these concerns. In Chap.
4
, we discuss prior efforts to reform the foster care system, what those reforms have accomplished for children, and the challenges that remain. Finally, in Chap.
5
, we provide a set of recommendations for federal and state-level foster care reforms.
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About This Brief
This brief examines the US foster care system and seeks to explain why the foster care system functions as it does and how it can be improved to serve the best interest of children. It defines and evaluates key challenges that undermine child safety and well-being in the current foster care system. Chapters highlight the competing values and priorities of the system as well as the pros and cons for the use of foster care. In addition, chapters assess whether the performance objectives in which states are evaluated by the federal government are sufficient to achieve positive health and well-being outcomes for children who experience foster care. Finally, it offers recommendations for improving the system and maximizing positive outcomes.

Topics featured in this brief include:
	Legal aspects of removal and placement of children in foster care

	The effectiveness of prior efforts to reform foster care

	The regulation and quality of foster homes

	Support for youth aging out of the foster care system

	Racial and ethnic disparities in the foster care system





Foster Care and the Best Interests of the Child
is a must-have resource for policymakers and related professionals, graduate students, and researchers in child and school psychology, family studies, public health, social work, law/criminal justice, and sociology.
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In an ideal world, every child would be raised by parents who wanted them, cared for them, and had all the resources and supports needed to raise them. Unfortunately, we do not live in such an ideal world, and every year thousands of parents fail to meet the children’s basic needs for food, clothing, shelter, medicine, and supervision or to provide them with consistent love and support. Other parents commit acts of violence against their children, which scar them physically and emotionally.
Child maltreatment

—the global term for child abuse and neglect—remains prevalent in the United States. In the fiscal year 2017, more than three million children received an investigation or assessment from the child protective services (CPS) system; 674,000 children were confirmed victims of maltreatment, of whom 78% were maltreated by one or both of their parents and 14% experienced multiple forms of maltreatment (U.S. Department of Health and Human Services, 2019). These estimates are likely to vastly underestimate the total incidence of each type of child maltreatment as well as the frequency of polyvictimization. As numerous studies have identified, maltreatment may not be reported to CPS or CPS may elect not to investigate (Sedlak et al., 2010), or if investigated, CPS may not find sufficient evidence of victimization (Drake, 1996).
Among the identified victims, neglect was the most common form of maltreatment, affecting 75% of maltreated children (U.S. Department of Health and Human Services, 2019). Neglect is defined by the federal government as a failure to provide for a child’s basic needs or to provide adequate supervision, with states commonly exempting deprivation that was due solely to poverty (Child Welfare Information Gateway, 2014a). The second most frequent form of maltreatment (18% of CPS-identified victims) was physical abuse (U.S. Department of Health and Human Services, 2019), which involves non-accidental physical injury to a child (Child Welfare Information Gateway, 2014a). Most tragically, 1720 children died from maltreatment in 2017 (U.S. Department of Health and Human Services, 2019).
In the United States, the child welfare system


 was created to identify and provide protective intervention in situations in which children are being harmed. Numerous federal and state laws guide the child welfare system, which is administered by states or counties. Foster care, which is 24/7 substitute care that can be provided by relatives of the child or nonrelatives, is one of the ways that child welfare agencies protect children who are suspected or confirmed victims of maltreatment. According to data from the Adoption and Foster Care Analysis and Reporting System (AFCARS)


, there were 442,995 children in foster care on September 30th, 2017, a third of whom were in relatives’ homes and half of whom were in nonrelative foster family homes, with smaller proportions in group homes (6%) or institutions (7%) (U.S. Department of Health and Human Services, 2018). National exit cohort data show that 43% of children exiting foster care spent less than 1 year in foster care and 30% remained in care for 1–2 years; 27% spent more than 2 years in care (U.S. Department of Health and Human Services, 2018). We caution, however, that exit cohort data underestimate the proportion of long-term foster care episodes (Courtney, Needell, & Wulczyn, 2004).
Foster care is often described by the media as an inherently traumatic experience and one that should be avoided at all costs (Busso, Down, Gibbons, & Volmert, 2019). However, such characterizations fail to acknowledge that the alternatives may include continued abuse and neglect or, in the worst cases, death. Foster care is not an ideal situation for any child, but it is often what some refer to as the “least detrimental alternative” (Goldstein, Freud, Solnit, & Goldstein, 1986). Although some incidents of child maltreatment can be prevented with adequate support and resources prior to and upon entering parenthood, society will continue to need some way of protecting children from those adults who intentionally or negligently cause them harm. Without a foster care system, abused, neglected, or orphaned children would have no official means of escaping harmful situations, and no one to monitor and support their safety, health, and well-being. It is, of course, also quite true that the current foster care system faces many challenges and is in need of comprehensive reform.
In this monograph, we review the state of the current foster care system in the United States and how it is designed to support “children’s best interests,” which refers to the ways that courts make decisions about custody and other issues in order to ensure children’s safety and health (Child Welfare Information Gateway, 2016). We will delineate where the system falls short of doing so and identify specific ways in which the system could better protect and promote children’s best interests.
This chapter offers an overview of the foster care system to provide a foundation for the remainder of the monograph. In Chap. 2, we delve into the concept of “best interests” and how it applies to the foster care system. In Chap. 3, we describe ways in which the current foster care system, intended as a temporary solution to the problem of child maltreatment, has become widely viewed as a problem in its own right. In Chap. 4, we summarize legislative and judicial efforts to reform the foster care system. Finally, in Chap. 5, we conclude with recommendations for reforms that would enhance the quality of foster care experiences and promote the well-being of children in foster care.
Before we begin, we wish to call some attention to the fact that the child welfare system uses a set of terms with very specific meanings, many of which we will use in this and subsequent chapters. We recognize that not all readers will be familiar with these terms and so we have summarized them in Table 1.1. Readers may find it helpful to refer back to this table when reading the monograph.Table 1.1Key terms related to foster care and the child welfare system


	Term
	Definition

	Administration for Children and Families
	A federal agency within the U.S. Department of Health and Human Services that funds state, territory, local, and tribal organizations to provide family assistance (welfare), child support, child care, head start, child welfare, and other programs relating to children and families. Actual services are provided by state, county, city, and tribal governments and by public and private local agencies. ACF assists these organizations through funding, policy direction, and information services

	Adoption disruption
	An adoption that is terminated prior to finalization, often after the child is placed in the adoptive home, necessitating a new placement plan for the child

	Adoption dissolution
	An adoption in which the legal relationship between the adoptive parents and adoptive child is severed, either voluntarily or involuntarily, after the adoption is legally finalized. This results in the child’s return to (or entry into) foster care or placement with new adoptive parents

	Adoption and Foster Care Analysis and Reporting System (AFCARS)
	A national data collection and analysis system that collects case-level information on all children in foster care for whom state child welfare agencies have responsibility for placement, care, or supervision, and on children who are adopted under the auspices of the State’s public child welfare agency

	Aging outa
	The experience of an adolescent child in foster care who has not been reunified, adopted, or taken under guardianship and is reaching the age of legal adulthood (18) or the age until which the state allows the child to remain in the foster care system to receive benefits and supports (e.g., 21). Children who are at risk of aging out of the system are provided independent living services to help them prepare for self-sufficiency in adulthood

	Best interests of the childa
	This term does not have a universally agreed upon definition, despite its common usage in policy and in the judiciary. In general, it refers to consideration of a child’s unique needs and circumstances, as well as generalized knowledge about children’s development and vulnerabilities, to arrive at decisions about a particular child’s care or custody. “Best interests” determinations are guided by state and federal laws and expert knowledge, but child health and safety are of paramount concern

	Child abuse and neglect, or child maltreatment
	Defined by the Child Abuse Prevention and Treatment Act (CAPTA) as, at a minimum, any recent act or failure to act on the part of a parent or caretaker that results in death, serious physical or emotional harm, sexual abuse, or trafficking, or an act or failure to act that presents an imminent risk of serious harm. Although CAPTA sets federal minimum standards for states that accept CAPTA funding, each state provides its own definitions of maltreatment within civil and criminal statutes

	Child and Family Services Reviews
	Periodic reviews of state child welfare systems conducted by the Children’s Bureau. The purpose of the reviews is to achieve three goals: ensure conformity with federal child welfare requirements; determine what is actually happening to children and families as they are engaged in child welfare services; and to assist states in helping children and families achieve positive outcomes

	Child protective services (CPS)
	The social services agency designated (in most states) to receive reports, conduct investigations and assessments, and provide intervention and treatment services to children and families in which child maltreatment has occurred. Frequently, this agency is located within larger public social service agencies, such as departments of social services

	Child welfare services
	A continuum of services designed to protect children, strengthen families to care for their children, and promote permanency when children cannot remain with or return to their families. Services should be family centered, strengths based, and respectful of the family’s culture, values, beliefs, and needs

	Congregate care
	A placement setting of group home (a licensed or approved home providing 24-h care in a small group setting of 7–12 children) or institution (a licensed or approved child care facility operated by a public or private agency and providing 24-h care and/or treatment typically for 12 or more children who require separation from their own homes or a group living experience). These settings may include child care institutions, residential treatment facilities, or maternity homes

	Conservatorship
	See guardianship

	Court-appointed special advocate (CASA)
	A person, usually a volunteer appointed by the court, who serves to ensure that the needs and interests of a child in child protection judicial proceedings are fully protected

	Educational neglect
	Involves the failure of a parent or caregiver to enroll a child of mandatory school age in school or provide appropriate homeschooling or needed special education training, thus allowing the child or youth to engage in chronic truancy

	Eligible/freed for adoptiona
	The state of a child whose parents’ rights to be their parent have been permanently terminated

	Emancipationa
	See: Aging out

	Emotional/psychological abuse/neglect
	A pattern of behavior that impairs a child’s emotional development or sense of self-worth. This may include constant criticism, threats, or rejection, as well as withholding love, support, or guidance. May be referred to as “mental injury” in state statutes

	Family preservation services
	Short-term, family-focused, and community-based services designed to help families cope with significant stresses or problems that interfere with their ability to nurture their children. The goal of family preservation services (FPS) is to maintain children with their families or to reunify the family, when it can be done safely. These services are applicable to families at risk of disruption/out-of-home placement across systems and may be provided to different types of families—birth or biological families, kinship families, foster families, and adoptive families—to help them address major challenges, stabilize the family, and enhance family functioning

	Fictive kin
	People not related by birth or marriage who have an emotionally significant relationship with an individual

	Foster care
	A 24-h substitute care for children placed away from their parents or guardians, and for whom the state agency has placement and care responsibility. This includes, but is not limited to, placements in foster family homes, foster homes of relatives, group homes, emergency shelters, residential facilities, child care institutions, and preadoptive homes

	Foster parent
	Adults who provide a temporary home and everyday nurturing and support for children who have been removed from their homes. The individual(s) may be relatives or nonrelatives and are required to be licensed in order to provide care for children in foster care

	Guardian ad litem (GAL)
	A lawyer or layperson who represents a child in juvenile or family court. Usually this person considers the best interests of the child and may perform a variety of roles, including those of independent investigator, advocate, advisor, and guardian for the child. A layperson who serves in this role is sometimes known as a court-appointed special advocate (CASA)

	Guardianship
	A judicially created relationship between a child and caretaker that is intended to be permanent and self-sustaining as evidenced by the transfer to the caretaker of the following parental rights with respect to the child: protection, education, care and control of the person, custody of the person, and decision making

	Independent living services
	Services that assist youth who are transitioning from an out-of-home care placement in receiving services necessary to become independent. Programs provide youth with services such as stable, safe living accommodations, basic life skill and interpersonal skill-building techniques, educational opportunities, assistance in job preparation and attainment, trauma-informed mental health care, and physical health care

	Kinship foster care
	Kinship foster care refers to those arrangements that occur when child welfare agencies take custody of a child after an investigation of abuse and/or neglect and place the child with a kinship caregiver who is an approved placement based on the assessment standards developed by the agency

	Licensure
	Regulations in each state that ensure children are cared for in physically and developmentally safe environments. Licensing may not be required for kinship or relative care

	National Child Abuse and Neglect Data System (NCANDS)
	A voluntary national data collection and analysis system created in response to the requirements of the child abuse prevention and treatment act (P.L. 93-247) as amended

	Parens patriae
	A legal term referring to the State’s power to act for or on behalf of children who cannot act on their own behalf, in their best interest

	Parental rights
	The legal relationship between the parent and the child. This legal relationship includes the parent’s responsibility to financially support the child, the parent’s right to custody, to visit with the child, to make educational, religious, or medical decisions for the child

	Permanency
	A legally permanent, nurturing family for every child and youth. As defined in the child and family services reviews, a child in foster care is determined to have achieved permanency when any of the following occurs: (1) the child is discharged from foster care to reunification with his or her family, either a parent or other relative; (2) the child is discharged from foster care to a legally finalized adoption; or (3) the child is discharged from foster care to the care of a legal guardian

	Permanency planning
	A systematic effort to provide long-term continuity in a dependent child’s care, as an alternative to temporary foster placements. This might be done by facilitating adoption, by establishing clear guidelines for remaining in foster care, or by helping the child’s family become capable of meeting the child’s needs

	Physical abuse
	Generally defined as “any nonaccidental physical injury to the child” and can include striking, kicking, burning, or biting the child, or any action that results in a physical impairment of the child. In approximately 38 states and certain territories, the definition of abuse also includes acts or circumstances that threaten the child with harm or create a substantial risk of harm to the child’s health or welfare

	Physical neglect
	Failure to provide for a child’s basic survival needs, such as nutrition, clothing, shelter, hygiene, and medical care. Physical neglect may also involve inadequate supervision of a child and other forms of reckless disregard of the child’s safety and welfare

	Placement changea
	The removal of a child from a foster care placement, either to make progress on case goals (e.g., to be with a sibling, to be closer to a parent), to ensure the child is safe from a risk of maltreatment, to match a raised level of care for the child, or at the request of the current caregiver. Also referred as a placement move or placement disruption

	Placement stability
	Ensuring that children remain in stable out-of-home care, avoiding disruption, removal, and repeated placements, which have harmful effects on child development and well-being. In the Federal Child and Family Services Reviews, placement stability is one of the four composites used as the basis for national standards for permanency outcome 1: Children have permanency and stability in their living situations

	Reasonable efforts
	Efforts made by state social services agencies to provide the assistance and services needed to preserve and reunify families

	Relinquishment
	Voluntary termination or release of all parental rights and duties that legally frees a child to be adopted. This is sometimes referred to as surrender or as making an adoption plan for one’s child

	Removala
	The process by which the state, under its parens patriae authority, removes a child from their home and takes temporary custody. Removals are only conducted when there is evidence of maltreatment and/or the child is in imminent risk of harm, or at the legal parents’ or guardians’ request 

	Residential treatment facility
	Structured, 24-h facility that provides a range of therapeutic, educational, recreational, and support services for children by a professional, interdisciplinary team

	Reunification
	The process of returning children in temporary out-of-home care to their families of origin. Reunification is both the primary goal for children in out-of-home care and the most common outcome

	Sexual abuse
	According to the child abuse prevention and treatment act (CAPTA), the employment, use, persuasion, inducement, enticement, or coercion of any child to engage in, or assist any other person to engage in, any sexually explicit conduct or simulation of such conduct for the purpose of producing a visual depiction of such conduct; or the rape, and in cases of caretaker or interfamilial relationships, statutory rape, molestation, prostitution, or other form of sexual exploitation of children, or incest with children

	State Child Welfare Agency
	State agencies that are mandated to respond to reports of child abuse and neglect and to intervene as needed to protect the child. Typically, they provide a range of child welfare services for children and families, including family preservation, child protection, out-of-home care, and adoption

	Substantiated
	An investigation disposition concluding that the allegation of child maltreatment or risk of maltreatment was supported or founded by state law or state policy. A child protective services determination means that credible evidence exists that child abuse or neglect has occurred

	Termination of parental rights (TPR)
	Voluntary or involuntary legal severance of the rights of a parent to the care, custody, and control of a child and to any benefits that, by law, would flow to the parent from the child, such as inheritance

	Therapeutic foster care
	Intensive care provided by foster parents who have received special training to care for a wide variety of children and adolescents, usually those with significant emotional, behavioral, or social problems or medical needs. Therapeutic foster parents typically receive additional supports and services

	Tribe
	An American Indian or Alaska native tribal entity that is recognized as having a government-to-government relationship with the United States, with the responsibilities, powers, limitations, and obligations attached to that designation, and is eligible for funding and services from the Bureau of Indian Affairs

	Wraparound services
	An arrangement of individualized, coordinated, family-driven care to meet complex needs of children and families who are involved with several child- and family-serving systems (such as mental health, child welfare, juvenile justice, and special education). The children may experience emotional, behavioral, or mental health difficulties and be at risk of placement in institutional settings. Wraparound services aim to emphasize the strengths of the child and family and to deliver coordinated, unconditional services to achieve positive outcomes


Note: All definitions, except those noted with an a, are taken from the Glossary of the Child Welfare Information Gateway of the Administration for Children and Families (2019; https://​www.​childwelfare.​gov/​glossary)
aThis definition was written by the authors



1.1 A Brief History of Foster Care in the United States
Before the advent of a formalized child welfare system



, children who were abused, neglected, abandoned, or orphaned were at the whims of extended family, neighbors, charitable strangers, or largely private social service agencies for their care. Many vulnerable children lacking adequate parental care ended up in orphanages, in almshouses (“poor houses,” which for children typically meant indentured labor and housing alongside unrelated adults), or homeless and living on the streets (Rymph, 2017). The philanthropist Charles Loring Brace created the Orphan Train movement as a charitable response to the disturbingly high number of children he saw living on the streets of New York City in the mid-1800s. Orphan trains transported homeless, abandoned, or (less commonly) orphaned children to cities and states in the Midwestern and Western United States. In addition to providing basic care, these surrogate families were expected to instill children with the responsibility, discipline, and work ethic that would enable them to become upstanding citizens. In reality, many children were exploited for labor in order to receive food, clothing, and shelter (Rymph, 2017).
The genesis of the child welfare system



 in the United States was the case of Mary Ellen Wilson in New York City in 1874. Mary Ellen was living with her guardians after her father died and her mother abandoned her (Myers, 2008). At the time, guardianships had little formal oversight and Mary Ellen had been severely beaten, burned, cut, and neglected by her guardians. Because there were no agencies at the time tasked with protecting children and the police were unwilling to investigate, the missionary who discovered Mary Ellen’s plight, Etta Wheeler, turned to the American Society for the Prevention of Cruelty to Animals. Ms. Wheeler eventually obtained custody of Mary Ellen, becoming the first legally sanctioned foster parent. Shortly thereafter, the New York Society for the Prevention of Cruelty to Children was founded as the first agency in the world focused solely on child protection.
In 1909, the first White House conference on children recognized family-like foster care settings as a preferable option to orphanage or group-based care (U.S. Children’s Bureau, 1967). Yet, orphanage placements did not begin to decline for several decades, when a more professionalized foster care system took root and the expansion of anti-poverty programs reduced the number of children sent to orphanages due to family economic hardship (Jones, 1993). Nevertheless, the process for investigating child abuse and neglect and determining which children were in need of substitute care remained largely decentralized. As late as 1967, a total of 32 states did not have any child welfare agencies at all (National Child Abuse and Neglect Training and Publications Project, 2014).
Throughout the first part of the twentieth century, the job of child protection, including placing children in foster homes, would be carried out by charities, including religious charities and other nonprofit organizations that were dependent on donations from the public. These agencies received some federal funding for “child welfare services” through Title IV of the Social Security Act of 1935 and the law did allow the funds to be used in cases of “extreme neglect” and “cruel and abusive parents.” However, the funds could not be used to pay for boarding children (an early term for foster care) and could instead be used for purposes broader than our contemporary definition of child welfare services, including homemaker services and services for children with disabilities (Rymph, 2017).
The catalyst for state and local governments to become involved in child welfare came from an unlikely place—the 1962 publication of a medical article. In this article, a pediatrician named C. Henry Kempe and his colleagues described what they termed “The Battered Child Syndrome”—a pattern of sustained physical injury to a child that leads to permanent injury or death, often revealed through the fact that parents’ explanations for the injuries were inconsistent with X-rays or the pattern of injuries (Kempe, Silverman, Steele, Droegemueller, & Silver, 1962). This article was the first official recognition that some children suffer from severe physical abuse and trauma at the hands of their parents. It received extensive media attention and, within 5 years of the article’s publication, every state had passed mandated child abuse reporting laws (National Research Council, 1993).
The federal government did not assume substantial responsibility for the child welfare system until the Child Abuse Prevention and Treatment Act (CAPTA)



 of 1974—a full 100 years after Mary Ellen was first discovered. CAPTA authorized funding to support public agencies and nonprofit organizations in the development of projects to identify, treat, and prevent child maltreatment. CAPTA continues to be the federal legislation that supports and regulates child welfare in the United States, most recently as the Victims of Child Abuse Act Reauthorization Act (Public Law No. 115–424), which was signed into law on January 7, 2019.
1.2 Foster Care in the Twenty-First Century
The modern foster care system is one option through which society can meet the CAPTA goals of protecting and treating maltreated children and preventing future maltreatment of those same children. The Code of Federal Regulations provides the following comprehensive definition:Foster care means 24-h substitute care for children placed away from their parents or guardians and for whom the State agency has placement and care responsibility. This includes, but is not limited to, placements in foster family homes, foster homes of relatives, group homes, emergency shelters, residential facilities, child care institutions, and preadoptive homes. (45 C.F.R § 1355.20, 2011, p. 267)


Although the term foster care typically connotes a family taking a child into their home, there are other placements that also fall under the category of foster care, including emergency shelters, congregate care (e.g., group homes), and residential treatment centers.
1.2.1 Legal Aspects of Removal and Placement in Foster Care
Removal of a child from their home is a dramatic and potentially life-changing event. Federal and state laws are overwhelmingly weighted in favor of parents’ rights over children’s rights (Huntington, 2006). Parents’ right to largely raise their children as they see fit was enshrined in the 1923 Meyer v. Nebraska Supreme Court decision. The Supreme Court determined that a state’s prohibition on non-English language instruction in private schools unjustifiably infringed on parents’ rights to make decisions about their children’s education (Meyer v. Nebraska, 1923). In doing so, the Court recognized a general constitutional deference to parental authority on matters pertaining to their children. However, under the state’s parens patriae authority



, which refers to the power of the states to act on the behalf of children who cannot act on their own behalf, it may intervene in family life and assume custody of children at imminent risk of harm (Ventrell, 2010). Few would dispute that there are circumstances in which the government must intervene, thereby usurping parental authority; however, there is disagreement about the threshold at which intervention is warranted.
Although there is some variation from state to state, the process by which children are removed from their parents’ homes and placed in foster care is orderly and supervised by the court. The process typically begins with a report of suspected child maltreatment to a state or county hotline, either from mandated reporters who are legally obligated to report suspected abuse or neglect or from voluntary reporters who have no legal requirement to report. In addition, parents of infants in all states can surrender newborns at certain locations (e.g., fire stations, hospitals) under what are known as safe haven laws



 that prohibit prosecution for abandonment, as long as the infant was left with emergency personnel at one of these locations (Child Welfare Information Gateway, 2017). It is also possible for parents to voluntarily surrender their children to the child welfare system. When parents feel they are no longer able to take care of children with severe physical or emotional disabilities, they may relinquish their children so that they can get the medical and psychological care they need (Bringewatt & Gershoff, 2010). Parents unable to monitor and control the behavior of their children with severe behavior problems may also relinquish their children to the foster care system. The use of foster care for non-maltreatment-related issues is largely beyond the scope of this volume; we will focus on the use of foster care for children unable to remain in their homes for reasons of abuse or neglect.
Reports concerning the health, safety, or welfare of a child may be assigned for investigation by a CPS caseworker, or the report may be screened out if it falls outside the jurisdiction of the child welfare system or fails to meet various other criteria (e.g., allegations made in the report, even if true, would not meet state definitions of child maltreatment). Alternatively, some states assign reports for “assessment” under a differential response (DR) system. The nature and scope of DR vary considerably across states, but common features include: (1) reports designated as “low risk,” (2) the DR assessment does not result in a determination of whether abuse or neglect occurred, and (3) services provided after a DR assessment are fully voluntary (Merkel-Holguin, Kaplan, & Kwak, 2006). In 2017, 25 states reported using DR as part of their CPS system; approximately 15% of all children involved with CPS received a DR assessment and 85% received a traditional investigation (U.S. Department of Health and Human Services, 2018).
If investigated, the caseworker makes two key determinations: (a) whether the child was a victim of maltreatment (typically referred to as “substantiation” of maltreatment) and (b) whether the child or their family requires protective services to prevent future harm to the child. The substantiation and protective services determinations are correlated, but many children who receive interventions are not substantiated victims, and many substantiated victims receive no intervention (Font & Maguire-Jack, 2019). An intervention may consist of in-home services, meaning the family receives services or supports while the child remains in the home. Services may include general case management and safety monitoring, as well as services targeted to family needs, such as substance abuse or mental health treatment or parent training. These services may be voluntary or court-ordered.
During the course of an investigation or after an in-home services case has been opened, if the caseworker determines that the child’s health or safety is at imminent risk, the caseworker will seek an emergency protection order from the court to remove the child from the home. In many states, an emergency removal can occur without prior court authorization, but the court must review and determine whether to authorize the removal shortly thereafter, typically within 24–72 h (O’Connell, 2016). To receive court authorization, the petition (filed by the caseworker or an attorney, depending on the state), must assert reasons that removal is necessary to ensure the health or safety of the child and detail their efforts to safely maintain the child in their familial home (Adoption Assistance and Child Welfare Act, 1980; Adoption and Safe Families Act, 1997).
If the petition is approved, the child becomes a temporary ward of the state or county. Depending on availability of placements and the child’s needs, the child may be placed with a nonrelative foster family, a relative, an emergency shelter, or other setting. From that point, the court process is similar to criminal proceedings: the alleged perpetrators can enter a plea admitting to the maltreatment or they can request a trial on the charges. The charges are civil, not criminal, in nature, and thus the adjudication only determines whether the child is found to be “dependent” and thus placed in the care of the state. If adjudicated through a plea or trial, the court continues jurisdiction of the child, and review hearings must be held at least every 6 months while the child is in the care of the state.
All children in the custody of the state are also required by federal law (Adoption and Safe Families Act, 1997) to have what is known as a permanency plan



. Permanency refers to the achievement of a stable, legally recognized, lifelong family, through reunification (returning to birth parents), adoption, guardianship, or permanent custody with a relative. Agencies seek to move children from foster care to permanency as quickly as possible. In most cases, children have an initial permanency goal of family reunification, though only about half of children in foster care exit to reunification (U.S. Department of Health and Human Services, 2018).
For reunification to occur, the parents must comply with a case plan, which involves a series of services and objectives intended to address the factors that led to removal. If the parent does not take the court-mandated steps to change their behavior, address mental health or substance abuse issues, or improve the environment of the home, the permanency goal may change to adoption or to guardianship with a relative. In order to resolve children’s need for stable, permanent homes quickly, agencies are encouraged to plan for reunification and another form of permanency simultaneously, in what is referred to as “concurrent planning.” Moreover, agencies are expected to decide quickly whether reunification is viable—federal law requires that a permanency hearing be held for each child within 12 months of entering foster care, and unless certain exceptions apply, file for termination of parental rights (TPR)



 after 15 months if reunification is not viable. Ultimately, the court decides whether children will return to their parents, have a permanent placement with a relative, or be made available (or “freed”) for adoption. TPR is required for a child to be adopted and involves the permanent severance of the legal parent–child relationship.
Children of school age and older have low rates of adoption from foster care (Connell, Katz, Saunders, & Tebes, 2006; Snowden, Leon, & Sieracki, 2008) in part because potential adoptive families tend to prefer infants and young children (Ishizawa & Kubo, 2014) and children removed at older ages have higher rates of severe emotional and behavioral disturbances (Steele & Buchi, 2008). As children reach adolescence in the foster care system, they are provided independent living services that will help them make the transition to adulthood, even though efforts to achieve permanency continue. The John H. Chaffee Foster Care Independent Program, which is part of the Social Security Act, allows states to keep children in the foster care system and eligible for financial support through age 21; however, some states have elected to emancipate children from foster care when they reach adulthood, at age 18. It is also possible by federal law for youth to emancipate themselves from the system at age 16 if they wish. Youth who remain in foster care until their 18th or 21st birthdays without attaining permanency are said to be “aging out” of the system; the state is their legal parent until they reach official adulthood.
Throughout these various court proceedings, judges must consider the “best interests of the child.” This focus on children’s safety and well-being drives the court’s decisions about foster placements, mandated services for the child, the goals parents must meet in order to achieve reunification, and when and with whom permanency occurs. We will consider best interests considerations in the child welfare system in depth in Chap. 2.
1.2.2 Matching Children with Foster Settings
A series of federal laws over the years has provided guidance to judges and agencies about the factors to consider when deciding what foster placement is best suited for a child. Federal law



 requires that:…each child has a case plan designed to achieve placement in a safe setting that is the least restrictive (most family like) and most appropriate setting available and in close proximity to the parents’ home, consistent with the best interest and special needs of the child. (42 U.S.C. §675(5), 2010)


This requirement expresses the government’s preference that a child be placed in a family-like (or sometimes called home-like) setting, which reflects a shift over the past century and a half away from congregate care, such as orphanages. The phrase “least restrictive” is also crucial in foster care placements, as it is designed to prevent children from being in institutional settings unless it is absolutely necessary for their safety and care. States therefore must rank prospective placement settings in terms of their restrictiveness. Once a child is removed from the home, options for placement include kinship care (placement with a relative), traditional foster care (nonrelative family setting), and congregate care (group homes or residential facilities). On a short-term basis, children may also experience emergency shelter placements. These placement options form a continuum of optimal care—with kinship care most preferred and congregate care least preferred (National Conference of State Legislatures, 2016).
Preference for kinship care placements is enshrined in federal law (42 U.S.C. §671(a)(19), 2010), a preference that extends to relatives by blood, marriage, or adoption, with some variability across states. Assuming a preexisting relationship between the child and relative (which is not required for the policy preference to apply), a kinship placement would have the obvious benefit of keeping children with adults they know and in settings with which they are already familiar. In some cases, states will recognize and favor (in the absence of legal relatives) what is called “fictive kin,” or individuals who do not meet the definition of a relative but who have a special relationship with the child. Where such familiarity exists with either legal or fictive kin, kinship placements will likely be less disruptive for children.
A second preference is for placements with siblings (42 U.S.C. §671(a)(31), 2010). The underlying goal is for children to maintain relationships with their siblings, even while they are apart from their parents. This goal can be difficult to meet for large sibling groups or if one or more siblings have conditions that require more restrictive care than their other siblings. In situations when siblings must be separated, states must coordinate regular face-to-face meetings among the siblings.
A third preference is for a placement close to the child’s home (42 U.S.C. §675(5), 2010) and school (42 U.S.C. §675(1)(G)(i), 2010). The federal government requires that states do all they can to ensure educational stability, such that the child can remain in the same school they attended when removed from the home or at least attend a single school during their entire time in care. States are required to justify any school changes for children in foster care.
Ultimately, caseworkers and the courts must weigh each of the factors outlined above to determine which setting is the best for any given child. However, matching a child with their ideal placement is often impossible, as there is a widespread shortage of foster homes (Chronicle of Social Change, 2018; Government Accountability Office, 2015; Office of the Inspector General, 2002). We should also note that kinship placements may frequently occur informally (not under court supervision), though often following child welfare system involvement—this practice is referred to as kinship diversion (Annie E. Casey Foundation, 2013). Given that states provide limited and varying degrees of monitoring or support for children in such arrangements, we focus in this monograph on cases that involve formal foster care placements arranged and supervised by state governments.
1.2.3 Foster Parent Requirements
Until quite recently (as will be discussed in the next section), the federal government devolved all responsibility for establishing and monitoring foster home standards to the states. Each state has a licensure process for foster placements, but many states do not require kinship foster placements to be licensed and some licensure requirements that are applied to traditional foster care can be waived for kin placements (Child Welfare Information Gateway, 2018). Many states rely heavily on unlicensed kin placements (U.S. Children’s Bureau, 2011), and, for many years, most states provided limited financial support to unlicensed placements (Allen, DeVooght, & Geen, 2008). However, a recent ruling by the U.S. Court of Appeals (which was rejected for review by the U.S. Supreme Court) asserts that kinship foster parents are entitled to foster care maintenance payments irrespective of licensure (Glisson v. D.O., 2017).
To be a (nonrelative) foster parent, most states require that individuals receive training and participate in a “home study” that typically includes examination of the applicants’ residence, character references, and interviews with each applicant (Child Welfare Information Gateway, 2014b). All states are required to conduct both criminal and abuse and neglect background checks on potential foster parents (Adam Walsh Child Protection and Safety Act, 2006).
In a legal review of states’ licensing regulations, Beltran and Epstein (2013) found some problematic regulations, including potentially discriminatory exclusions based on age, citizenship, marital status, education, and English literacy, as well as limits on the number of hours worked outside the home (to prevent extended time in child care or after school care). In addition, Beltran and Epstein were concerned with requirements related to income and square footage requirements for housing. We caution, however, that many of these state regulations are intended to promote children’s safety and well-being. For example, the income requirements are not intended to discriminate against low-income adults, but rather to deter applicants who would rely on the foster care reimbursement payments to provide for their own needs. Thus, the income requirements are typically narrowly applied to ensure that the family is capable of meeting their own basic needs without the reimbursement money that families receive to provide for the expenses of a child in foster care. Similarly, the intention of square footage requirements and prohibitions against bedroom-sharing between adults and children or children of different genders is to promote safety and to ensure children are not residing in overly crowded environments.
On the whole, licensing standards are concerned with the physical safety of the home and provision of basic needs for the child. Other than conducting a criminal background check and restricting the use of physical punishment as a form of discipline (something most states do), there is no screening of foster parents’ parenting styles or methods (Beltran & Epstein, 2013). There is thus no attention to whether the foster parent will be nurturing and encouraging or cold and critical; decades of research on parenting have demonstrated that such qualities of parents are crucial predictors of children’s healthy development (Bornstein, 2015). Most significantly, the most popular preservice foster parent training programs focus largely on information about the foster care system rather than on the parenting skills necessary to provide a quality environment for children in foster care (Dorsey et al., 2008); these programs also have weak or contrary evidence of effectiveness in meeting training objectives (Festinger & Baker, 2013). Foster parents’ skills and ability to manage manifestations of child trauma are poorly addressed by the foster care system, possibly because they are complicated to teach, they may interfere with the government’s stated preference for kinship placements, and they may be unrealistic, given the shortage of available foster homes. A majority of states also require annual training for foster homes to maintain their licensure, ranging from 4 to 20 h; however, because the content, format, and quality of annual training are not strictly monitored or well-documented (Gerstenzang, 2009), it is unknown how many foster parents receive evidence-based in-service training (for review of in-service training program evaluations, see Festinger & Baker, 2013).
Once they are licensed, most states pay foster parents between $15 and $20 per day to reimburse them for expenses incurred when fostering a child (DeVooght, Child Trends, & Blazey, 2013). Yet, these rates fall short of the costs of raising a child in the majority of states. Reimbursement payments provided by Idaho and Nebraska cover only a fraction (39% and 37%, respectively) of daily child-rearing costs, whereas only seven states and the District of Columbia provide payments that meet or exceed actual costs (DeVooght et al., 2013). Notably, states with low reimbursement rates may provide other supports—such as reimbursing travel to and from services or birth family visits, clothing allowances, and respite care—that offset costs. Moreover, nearly all children across the United States receive Medicaid health insurance while in foster care, which provides medical and mental health services at no cost.
1.3 Recent Changes to the Foster Care Licensing Standards
Some of the state variation in foster care requirements will be minimized in coming years as states begin to comply with new National Model Foster Family Home Licensing Standards that were signed into law in 2018 (Bipartisan Budget Act, 2018) and issued as an information memorandum by the Administration on Children, Youth, and Families (2019). These model standards were developed through a collaboration among the American Bar Association, the Annie E. Casey Foundation, Generations United, and the National Association for Regulatory Administration (Beltran & Epstein, 2013).
The National Model Foster Family Home Licensing Standards (Administration on Children, Youth, and Families, 2019) maintain the existing requirements for criminal and child maltreatment background checks and provide some additional requirements centered on parental fitness, such as requiring a recent physical examination and disclosure of substance use and mental illness. Many of the other requirements are focused on safety of the home (e.g., carbon monoxide detectors, safe drinking water, heating) and physical health of the child (e.g., up-to-date immunizations for all household members, no smoking in home or vehicles). Regulations pertinent to the quality of the environment beyond basic safety and physical needs include prohibitions on corporal or degrading punishment and on illegal substance use or excess legal substance use as well as requirements for a home study and for preservice and in-service foster parent training. Unfortunately, the home study requirements, while detailed and measurable for the home safety components, are not clear with respect to measuring parental fitness. For example, it is unclear what information obtained from the applicant interview or references could be disqualifying, and mandatory exclusions based on criminal history and child abuse clearance results are exceedingly narrow. Overall, the new national requirements for foster parents and foster homes fail to consider the overall quality of the parenting children receive in foster care. We make recommendations for how this might be achieved in Chap. 5 of this monograph.
1.4 Conclusion
This brief summary cannot do justice to the complexity of the foster care system at the federal level, let alone the differences in laws and regulations for child welfare systems across the 50 states, District of Columbia, and U.S. territories. However, we hope this chapter provides readers with a foundational understanding of the foster care system in the United States, which will facilitate appreciation of the issues we raise and potential solutions we offer in the coming chapters.
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The phrase “in the best interests of the child” is often invoked in legal and policy discussions about child protective services (CPS)

 and foster care systems. This chapter focuses on the legal application and definition of the term, in the context of decisions about when to use foster care and with whom children should be placed. We note that our discussion of the foster care system focuses on the large majority of children who enter foster care due to child maltreatment. Although it is the case that children sometimes enter care for reasons other than maltreatment, such as severe behavior problems or disabilities that exceed parents’ capacities, such cases have declined substantially and currently only account for approximately 7% of entries.1 Thus, the vast majority of children in foster care have experienced maltreatment and our discussion of the foster care system will have these children at the forefront.
2.1 What Is the “Best Interests of the Child”?
The “best interests of the child” is a standard invoked to allow a child’s needs to take priority over parental authority, with origins in English Common Law (Carbone, 2014). There is no single, widely accepted definition of the “best interests of the child” (Banach, 1998; Fein, 1991). In the context of the child protection and foster care systems, there are a number of legal parameters that govern decisions about the best interests of the child. Yet, from a lay perspective, it is clear that children have interests, or stakes, in their caregiving environments. Children have the best chance for optimum development when they receive consistent, safe, and responsive care from parents or parental figures, and have their basic physiological and emotional needs met. Attainment of developmental milestones allows children to grow into productive and well-adjusted adults. Thus, it is reasonable to suggest that a child’s best interests are served by decisions that increase the likelihood they will be reared in a stable, high-quality environment headed by adults who promote their well-being. Well-being, too, has a variety of definitions and frameworks (Jones, LaLiberte, & Piescher, 2015), though the term typically reflects cognitive and socioemotional development, physical health and safety, material or economic security, and supportive relationships. The consensus that relationships are foundational to child well-being underlies much of the discussion of best interests over the past several decades (Goldstein, Freud, Solnit, & Goldstein, 1986; Hall, Pulver, & Cooley, 1996), and is exemplified by the consistent emphasis on permanency and adoption in federal legislation.
Although efforts to promote child safety and permanency are consistent with a focus on best interests, it is increasingly acknowledged that safety and permanency are insufficient to ensure well-being, and that deficits in domains of well-being, such as socioemotional functioning, can compromise safety and permanency (Administration for Children and Families, 2012). That the child protection and foster care systems are jointly referred to as the “child welfare system” implies a responsibility for children’s welfare beyond safety and permanency. Indeed, well-being is a goal of the child welfare system and is incorporated into the federal Child and Family Services Reviews (CFSRs)


, which evaluate state child welfare systems’ performance. The “Well-being Outcomes” in the CFSRs, however, reflect agencies’ actions, or what is termed in intervention science “process evaluations,” rather than the health and well-being of the children themselves as would be determined via “outcome evaluations” (Barth & Jonson-Reid, 2000). The well-being “outcomes” measured in the CFSRs include adequate assessment of child and parent service needs and provision of services if needs were identified (U.S. Department of Health and Human Services, 2011). A state’s performance is based on whether the agency made concerted efforts to provide or arrange for “appropriate” services, such that what is considered appropriate is based on the match between the nature of the service and the source of risk to the child (i.e., substance abuse treatment provided when parent substance abuse contributed to abuse or neglect), rather than any demonstrated effectiveness of that service (U.S. Department of Health and Human Services, 2016).
Although federal legislation invokes the best interests concept repeatedly, Congress declined to define it (U.S. Department of Health and Human Services, Administration for Children and Families, 2010). It is thus not surprising that the concept of “best interests of the child” in the child welfare system is defined or guided by different criteria across states (Child Welfare Information Gateway, 2016b). The best interests standard is, by necessity, individualized; not only do the risks faced by children vary, the alternative caregivers available to them do as well. Thus, legal scholars have long argued that, in the context of removal decisions, even the consideration of the best interests of the child is problematic because individualized decision making will inevitably result in a subjective, inconsistent, and ultimately unfair process (Mnookin, 1973; Sankaran, 2019). Others share these concerns but suggest that clear guidelines for assessing best interests can ensure consistency and transparency (Banach, 1998). Throughout this chapter, we focus on whether and how children’s best interests are considered in the decision to place a child in foster care, and on how decisions about placement and services are made once a child is in foster care.
2.2 The “Best Interests” Standard and the Decision to Remove Children from Their Homes
According to late Supreme Court Justice Antonin Scalia,…the “best interests of the child” is not the legal standard that governs parents’ or guardians’ exercise of their custody: So long as certain minimum requirements of child care are met, the interests of the child may be subordinated to the interests of other children, or indeed even to the interests of the parents or guardians themselves. (Reno v. Flores, 1993)


Although Reno v. Flores was not about the foster care system, its conclusion informs how decisions are made to remove a child from their legal custodian, typically a biological parent. A biological parent need not be the best-situated person to care for their offspring, or even better situated than existing alternatives. Rather, to justify the use of state power to intervene in the parent–child relationship, there must be evidence that a parent has failed to meet the minimum standards of care by violating or presenting an imminent threat to their child’s health or safety. In a subsequent ruling, the Supreme Court of the United States held that, under the 14th Amendment of the Constitution, parents have a fundamental right to the care, custody, and control of their children (Troxel v. Granville, 2000).
The claim that “best interests” is not the governing standard would appear to contradict the language commonly used in relevant statutes or their corresponding implementation guidance. Under the Adoption and Safe Families Act (1997), the federal government restricts eligibility for federal funding under Title IV-E of the Social Security Act to placements of children for whom there was a judicial finding that remaining in the home was “contrary to the welfare of the child.” Yet, as the American Bar Association implementation guidance clarifies, the exact wording is not required, and it is permissible to find that it is in the “child’s best interests” to be removed from the home (Baker et al., 2001). How then, do we reconcile the use of the “best interests” language with the long-standing jurisprudence that gives substantial deference to the rights of the biological parents? The position of the U.S. Supreme Court is that parents are assumed to act in the best interests of their children, absent evidence that they are abusive or neglectful. Consistent with this jurisprudence, state policies often use family preservation as a guiding principle for determining children’s best interests. Indeed, more states (a total of 28) include avoiding removal as a guiding principle in determining bests interests than include child health, safety, or protection (a total of 21; Child Welfare Information Gateway, 2016b). Thus, the decision to remove a child from their home is not a comparative assessment of two options (remaining in home vs. removal), but rather, an assessment of whether there is sufficient cause to override the default option (remaining in the home). In other words, in the child welfare system, the language of “best interests of the child” does not promote consideration of individual children’s unique needs and circumstances; rather, it reinforces a set of universal social values.
The authority of the state to intervene in matters of child custody arises from its powers to protect and serve the public (Crossley, 2002), and its duty to children is heightened as a result of children’s inability to independently advance their own interests. The court is free to use a “best interests” standard to resolve claims to custody by two biological parents, such as in cases of divorce, because the biological parents have equal standing to exercise custodial rights (Carbone, 2014; Hall et al., 1996). In weighing “best interests,” children’s expressed preferences are considered but not presumptively granted, because it is expected that children may not always accurately perceive or express their own interests (Warshak, 2003). The court can also weigh information about the availability, stability, and other characteristics of each parent, as well as testimony from child psychologists or other experts about the child’s relationship with each parent, to determine the person whose custody best serves the child. In contrast, in cases involving the possible removal of the child from the care of both biological parents, the court assesses only whether continuation in the home would harm the child and if the risks posed to the child in parental care could be resolved without a change in custody (Adoption Assistance and Child Welfare Act, 1980).
A presumption that keeping children with their birth parents is in their best interests limits the ability of the government to intrude on family life by giving deference to the privacy and autonomy of families in most cases. Tilting the scales in favor of family preservation provides a tacit acknowledgment that foster care is not a neutral alternative, even when it is the least detrimental alternative (Goldstein et al., 1986). Like many medications, foster care can have adverse side effects even when necessary, and, when unnecessary, is likely to cause more harm than good.
2.3 When Is Foster Care in a Child’s Best Interests?
There is little disagreement that a child’s original family environment should only be disrupted with sufficient cause. Yet, there is rather little agreement about what constitutes sufficient cause—what is the tipping point at which foster care becomes necessary? There are a nearly infinite number and combination of risk factors, experiences, and circumstances, which may be present in a given case, and it is not plausible to create an “if this, then that” decision rule for every conceivable scenario. The general standard—when there is an imminent risk to a child’s health or safety and no less restrictive means of redress—is quite vague and thereby subject to criticism for being applied too loosely, strictly, or inconsistently.
Those who advocate for more frequent or earlier intervention to protect children and those who advocate for more rigorous efforts to preserve and strengthen biological families both draw on the language and principles of children’s best interests. Proponents of prioritizing child safety point to cases in which family preservation led to serious harm or death of children whose high-risk home environments were well-known to agencies and courts (Saffran, 1997). Child safety advocates have a lower risk tolerance—they err on the side of protecting the child and are quick to conclude that the threats to a child in their home are unacceptably high. Proponents of family preservation in nearly all cases of maltreatment focus on the importance of stability and continuity in a child’s family environment and argue that maltreatment does not negate the importance of the parent–child bond (Crossley, 2002). Family preservation advocates view the foster care environment as inherently damaging—thus, they require the risk of harm posed by the birth family environment to be more certain and severe to accept what they would characterize as the certain and severe harms of foster care. Many observers may acknowledge the validity of both perspectives, recognizing that not all child maltreatment cases require foster care, but also that foster care is a necessity for some (Lindsey, 1994).
Given these differing viewpoints, and that the primary mandate of the CPS system is safety, discussions of the use of foster care commonly focus on threats to child safety. Safety is a complicated concept for three reasons. First, it relies on a prediction of future behavior. If a child is left in their home and dies of abuse a month later, one might question why a child was left in an unsafe home. Yet, at the time when the decision to leave the child in the home was made, the child may have been or at least appeared safe. Families reported to CPS may have multiple risk factors that place their children at risk of harm, including substance abuse, mental illness, domestic violence, and poor parenting skills (Child Welfare Information Gateway, 2014; Dolan, Casanueva, Smith, Lloyd, & Ringeisen, 2012; Drake, 1996; U.S. Department of Health and Human Services, Office of Planning, Research and Evaluation, 2013). Whether, or when, a particular risk will escalate and result in serious harm is difficult to predict. Moreover, the best predictor of future harm is past harm, but CPS agencies are typically tasked with differentiating among families where maltreatment has already occurred—an especially high-risk group.
Second, although safety is a concept that might more obviously apply to child sexual and physical abuse, it does not readily lend itself to evaluating neglect or emotional maltreatment. Neglect often represents a chronic exposure to deprivation—a failure to provide supervision, affection, or basic needs. Neglect has well-established links to cognitive delays, behavioral issues, and attachment problems (Font & Berger, 2015; Hildyard & Wolfe, 2002; Manly, Lynch, Oshri, Herzog, & Wortel, 2013). However, these outcomes do not match common understandings of “safety,” especially when consequences are neither immediate nor physical. Neglect increases the risk of accidental injuries and death (Landen, Bauer, & Kohn, 2003; Putnam-Hornstein, 2011), as well as sexual abuse and exploitation (Dong et al., 2004; Widom & Kuhns, 1996), but the causal linkages are difficult to prove. The threshold, or tipping point, for placing a neglected child in foster care is perhaps most difficult to identify because, although neglect can present a risk to physical safety, the rationale for removal relies more strongly on arguments of child well-being, including opportunity for healthy development and emotional security. Similarly, surveys show that emotional maltreatment is prevalent (Finkelhor, Turner, Shattuck, & Hamby, 2015), but it is inconsistently and infrequently substantiated by the CPS system (U.S. Department of Health and Human Services, 2019). A lack of attention to emotional maltreatment persists despite well-documented harms to children’s immediate and long-term psychological well-being, perhaps because it is inconsistent with a narrow focus on physical safety (English, Thompson, White, & Wilson, 2015).
Third, reliance on treatment and support services to prevent the need for child removal requires that there is no immediate and serious threat to child safety. When services are provided, the average time elapsed between a report of child maltreatment and the initiation of services is 43 days (U.S. Department of Health and Human Services, 2019). CPS agencies may offer services unconditionally (where families may decline services and the agency would take no further action), or service compliance may be a precondition for the child remaining in the home. Where there is a serious risk of (re)victimization, agencies may rely on an implicit or explicit threat of removal to ensure that families participate in services (Font, 2016; Pelton, 2016) as participation rates for fully voluntary services are lowest among the highest risk families (Bartholet, 2014). Targeted in-home services may reduce long-term risks for recurrent victimization, though the scientific evidence on such services is rather weak (for a review, see Al et al., 2012; Chaffin, Bonner, & Hill, 2001; Lindsey, Martin, & Doh, 2002). Yet, even high-quality evidence-based services typically cannot be implemented and demonstrate effectiveness immediately, and thus they do not resolve imminent risks to child safety.
2.4 Is It in Children’s Best Interests to Wait?
In some cases, a decision not to place a child in foster care is merely a decision to delay foster care. According to data from the second National Survey of Child and Adolescent Well-Being, a national survey of CPS investigations, approximately 70% of children placed in foster care following a CPS investigation had at least one prior investigation of maltreatment; 49% had a prior substantiated case, meaning that maltreatment of some kind was confirmed by child welfare authorities, and 42% had previously received some type of child welfare services. These high rates of prior maltreatment and intervention are considered not so much a flaw as a feature of the system—the system is required to try to prevent foster care. Consequently, by the time children enter foster care, many have been exposed to repeated harm. Given that chronic maltreatment—relative to a single exposure—is associated with worse outcomes for children across the life course (Éthier, Lemelin, & Lacharité, 2004; Jaffee & Maikovich-Fong, 2011; Jonson-Reid, Kohl, & Drake, 2012), unsuccessful efforts may have serious and sustained impacts on children.
Compounding the direct effects of chronic maltreatment, waiting to remove a child until additional harm has occurred may increase the likelihood that foster care is ineffective or insufficiently compensatory for prior harms. Although studies have generally not considered whether or how the number of CPS reports or time between first CPS report and removal is associated with the children’s experiences and outcomes in foster care, there are strong indications that children with more chronic maltreatment histories would have a more difficult time achieving stability and permanency in foster care. Children who experience sustained maltreatment are likely to develop behavioral and emotional problems—problems that do not disappear when they enter foster care and are likely to affect the quality of caregiving they receive. First, children with serious emotional or behavioral disturbances are more difficult to place and maintain in family-like settings, and are more likely to experience congregate care settings. Even if placed in a family-like (kin or non-relative) foster home, child age and child behavior problems are among the strongest and most consistent predictors of foster placement instability (Cross, Koh, Rolock, & Eblen-Manning, 2013; Konijn et al., 2018; Oosterman, Schuengel, Wim Slot, Bullens, & Doreleijers, 2007; Sattler, Font, & Gershoff, 2018), and placement instability in turn exacerbates behavior problems (Aarons et al., 2010; Rubin, O’Reilly, Luan, & Localio, 2007). Similarly, older children and children with serious emotional or behavioral disturbances face greater adjustment problems and higher risk of permanency dissolution when adopted or placed in guardianship (Rolock & White, 2017; Smith, Howard, Garnier, & Ryan, 2006).
Second, even if children with chronic maltreatment histories are placed in family-like foster home settings, which do not disrupt due to their behavioral problems, they may receive lower quality caregiving than other children in foster care. The general parenting literature establishes that children are not passive recipients of the parenting they receive—their own attributes, behaviors, and affects influence the quality and types of caregiving responses they receive (Belsky, 1984; Crouter & Booth, 2003). Similarly, research on children in foster care has found that they exhibit behaviors and emotional reactions that elicit negative or withdrawn responses from their foster caregivers (Dozier, 2005; Schofield & Beek, 2005). In addition to higher overall risk of placement disruption, older children and children with behavioral issues are more likely to experience placement disruption resulting from substandard care or risk of abuse by their foster caregiver (Sattler et al., 2018). Although foster parents are trained to expect problem behaviors, few foster parent training programs improve foster parents’ ability to effectively respond to behavior problems (Dorsey et al., 2008). Some, especially with support, are adept at handling challenging behaviors (Crum, 2010), but caregivers with the emotional resilience and commitment required to provide continuous care for children who exhibit rejecting or violent behaviors are rare. If incipient efforts in Congress to prevent foster care (Bipartisan Budget Act, 2018) merely delay entry to foster care until additional maltreatment has occurred, children may face more unstable, lower quality placements and, ultimately, experience worse social and behavioral outcomes. In sum, although family preservation is desirable for various reasons, including the best interests of children, waiting to remove a child from an abusive or neglectful home is not without serious risks.
2.5 Beyond Removal: Best Interests Considerations in Foster Care
Once a child is in foster care, there is greater flexibility to invoke a child-focused standard of “best interests.” In other words, once the state assumes custody, even temporarily, it exercises a legal power known as parens patriae



—in other words, the state takes on both the right and responsibility (with exceptions) to act in the child’s interests with regard to placement and services. However, federal policy has predetermined what is in children’s best interests collectively, rather than with regard to individual circumstances. Among these assumptions are that it is in the best interests of children in foster care to be placed with a relative (by blood, marriage, or adoption), to be placed with their siblings, to remain in close proximity to the community from which they were removed, and to have a plan for permanency within a reasonable period of time (Adoption and Safe Families Act, 1997; Child Welfare Information Gateway, 2018; 

Fostering Connections to Success and Increasing Adoptions Act, 2008; National Conference of State Legislatures, 2016).
The appeal of these priorities and regulations is twofold. First, they provide direction to courts and caseworkers on how to process information about different placement options. Second, such rules promote equal treatment of children and families, reducing the potential for decisions to reflect extraneous factors or biases by requiring explicit justification for differential treatment. Indeed, an unconditional consideration of best interests gives rise to concerns that the government, through the judiciary, could impose its own values in determining best interests—values that may reflect cultural or class-based norms (Mnookin, 1973).
Though concerns about equal treatment are legitimate, so too are concerns about the capacity of the system to address the needs of children as individuals. Given that many states struggle to recruit and retain an adequate number of foster homes to meet the needs of children in their custody (Chronicle of Social Change, 2018; U.S. Government Accountability Office, 2018), securing a placement that meets one preference may require compromising on other preferences. For example, to facilitate a less restrictive placement or a placement to accommodate a large sibling group, a child could be moved from a first placement to one that is further away from friends and birth parents, or to a new school district, or to a home that is more crowded or less experienced. These trade-offs may be warranted, but it is critical for these compromises to be made explicit and transparent.
In some cases, fulfilling policy preferences may involve separating children from a foster parent with whom they have bonded. Several studies have documented that children are sometimes moved from otherwise appropriate placements to facilitate policy preferences (Font, 2015; Font, Sattler, & Gershoff, 2018; James, 2004). Foster parents do not have the same rights as birth parents or adoptive parents to the custody, care, and control of the children placed with them (Brackeen v. Zinke, 2018). However, when children form an attachment to their foster parents, it is not obvious that the ostensible benefits of fulfilling the policy preference outweigh the adverse impact of severing that attachment.
Nearly all policies for children in foster care include exemptions based on the best interests of the child. For example, federal law instructs states to create a plan that “[provides] for reasonable efforts for joint placement of siblings in the same foster care, kinship guardianship, or adoptive placement unless it would be contrary to the safety or well being of any of them” (

Fostering Connections to Success and Increasing Adoptions Act, 2008, p. Title II, Sec(203)). The implementation guidance clarifies that states are responsible for developing protocols to determine when sibling placement or visitation would be contrary to the interests of the child (U.S. Department of Health and Human Services, Administration for Children and Families, 2010).
The lack of a precise definition of best interests has led to wide variability in how this standard is applied (Stein, 2000). Some states include considerations of child health and safety in their guidelines for evaluating best interests, but not all states include clear references to child-specific functioning or well-being. For the period of time in which a court has determined that foster care is necessary to protect the child, states rely on generic guidelines, rather than individualized assessments, to determine children’s best interests. Although efficient, reliance on generic guidelines is likely detrimental to some individual children whose specific needs are ignored. An alternative would be for child welfare workers to assess children’s specific needs and then to advocate for the placement and services needed to maximize each child’s opportunity for safe and healthy development. Though perhaps more time-consuming, requiring such individualized assessments at the child’s review hearings would introduce transparency and allow decisions to be subject to evaluation for concerns about bias or arbitrariness. Although some states require health assessments to understand children’s needs while in foster care (Hayek et al., 2013), it is not clear whether these assessments specifically inform the application of generic best interests guidelines.
Arguments centered on the best interests of the child can be used to override generally applicable preferences for kin and sibling placement (Child Welfare Information Gateway, 2018), termination of parental rights within a specific time frame (U.S. General Accounting Office, 2002), and so forth, but such cases are considered exceptions to the rule. For example, a sibling placement may not be in a child’s best interests if her older sibling was sexually abused and is at risk of imitating abuse behaviors with his younger sister. Under the law for sibling placement, states must document a rationale for separating siblings, but need not document that they verified that placing them together was safe and in their best interests (U.S. Department of Health and Human Services, Administration for Children and Families, 2010). The child’s caseworker or guardian ad litem (a court-appointed person, often a lawyer, who argues on behalf of the child’s interests) is permitted to present a case that the usual rules should not be followed in the case of a particular child, but that decision would require additional time and effort. Thus, for caseworkers and guardians ad litem, who may experience high caseloads (Child Welfare Information Gateway, 2016a; Lowe, 2018), the process is potentially passive—if information comes to their attention that warrants a challenge to the default rule, they may pursue it, but they may not actively seek to confirm the default rule meets the interests of a particular child. Moreover, although federal law requires that states train their guardians ad litem on child and adolescent development, and that guardians ad litem obtain firsthand understanding of the children’s situation to enable an informed opinion to the court (Administration for Children and Families, 2019), evaluations of guardian ad litem systems have found a high degree of variability in practice, with concerns raised that guardians ad litem did not consistently visit the children they represented or effectively assess and advocate their interests (Minnesota Office of the Legislative Auditor, 2018; Pitchal, Freundlich, & Kendrick, 2009). In court hearings for children in foster care, new reports suggest that caseworkers and attorneys largely control the flow of information to judges (DeLanoy, 2019), despite legal requirements that others be given notice and the right to be heard by the court (Adoption and Safe Families Act, 1997). Thus, information about children’s best interests, from the children themselves, from foster parents, service providers, or others, may never reach the court.
A variety of recent cases illustrate why general guidelines that permit exceptions are inadequate. The preference for kinship placement has led courts or agencies to move children out of otherwise suitable settings where they have been for a substantial portion of their short lives. In an illustrative case (Riley, 2019), an aunt who had been deemed unsuitable for the child’s placement at the time of removal was reconsidered for placement after a child had been with the same foster family for 2 years. The child, despite severe trauma requiring extensive therapy, was by then well-adjusted in her foster home and there were no problems that would have necessitated a change in placement. Although this case would appear to be an example of when an exception based on the best interests of the child would be well-justified, the court, citing the legal preference for kin placements, ordered the child to be removed from the couple whom she called her parents. In response to such concerns, some states, such as Georgia and Arizona, have passed laws that presume a significant relationship between the child and foster parent (relative or nonrelative) after a specific period has elapsed, in order to deter moves that comply with a policy preference but may detract from the best interests of the child (Center for Arizona Policy, 2018; Georgia Senate Press Office, 2019). Notably, federal law presumes that kin placement is usually in the best interests of children in foster care, and there is evidence (largely based on caregiver reports of child behavior and general measures of placement change) to support that conclusion (Winokur, Holtan, & Batchelder, 2014). However, several studies using a variety of samples, designs, and outcomes measures have found null, mixed, or negative effects of kinship care on child stability (Andersen & Fallesen, 2015) and well-being (Fechter-Leggett & O’Brien, 2010; Font, 2014; Ryan, Hong, Herz, & Hernandez, 2010; Sakai, Lin, & Flores, 2011), suggesting that a strong default preference for kin is not justified by the totality of research evidence.
Some of the biggest challenges to foster care policy have been precipitated by the Indian Child Welfare Act (ICWA)



 (1978), a law that affects a very small minority of the foster care population. ICWA was enacted in response to extraordinarily high rates of placements of Native American children in foster care, mostly outside their tribal communities. The purpose of the law was to acknowledge tribal authority in decision making for Native children and to ensure that, wherever possible, they remained in their own communities. In 2016, the federal government issued new rules on the implementation of ICWA following concerns about lax or inconsistent enforcement (Bureau of Indian Affairs, Department of the Interior, 2016; Trowbridge, 2017). Cabinet departments of the Executive Branch have flexibility to interpret vague aspects of federal legislation so long as their interpretation is “reasonable” (Chevron USA Inc. v. Natural Resources Defense Council, Inc., 1984). Thus, the U.S. Department of the Interior’s Bureau of Indian Affairs, nearly 50 years later, was able to issue new regulations on how states implemented ICWA. Among other changes, the new guidelines placed limits on what courts could use as “good cause” to depart from placement preferences delineated in ICWA.
Challenges to ICWA (and state laws that comply with ICWA) have involved a variety of complex constitutional questions regarding the status of tribes under federal law, limits on executive power, conflicts between state and federal power, and children’s rights to due process and equal protection (Trowbridge, 2017). However, underlying many cases is a claim that ICWA places the interests of tribes above the interests of children. The 2016 rules sparked new concerns, leading to a federal district court ruling that ICWA—established federal law since 1978—was unconstitutional (Brackeen v. Zinke, 2018). In Brackeen v. Zinke

, the eponymous plaintiffs were White foster parents to a child whose birth mother was a member of the Navajo Tribe. The child had resided for 16 months with the Brackeen family, who planned to adopt the child with the support of the child’s birth mother. The Navajo Tribe decided instead to invoke their authority under ICWA and place the child in another state with a person who was a member of the same tribe as the mother but had no prior relationship with the child. The Brackeens had argued to the dependency court that there was good cause to override ICWA based on the best interests of the child, supported by testimony from experts and members of the birth family, but the court dismissed their arguments and blocked the adoption from proceeding. The Brackeens were later permitted to proceed with the adoption because the tribe withdrew its objections, but their legal challenge to ICWA proceeded, with other families who had encountered similar events and with three states as additional plaintiffs. The federal district court ruling was reversed in August of 2019 (Brackeen v. Bernhardt, 2019) when a three judge panel of the Fifth Circuit Court of Appeals upheld the constitutionality of ICWA; the plaintiffs have since requested a rehearing (en banc review) by the full Fifth Circuit Court of Appeals.
The rulings by the District Court and Court of Appeals in this case focused on the constitutional question of whether ICWA constituted an illegal racial preference (rather than a political preference, as the federal government and coalition of tribes argued) and was an impermissible delegation of legislative power to federal agencies and of federal regulatory power to tribes (Brackeen v. Bernhardt, 2019; Brackeen v. Zinke, 2018). However, the case would have never been brought forward but for the concerns raised about the best interests of children. The Brackeen case, as well as the recent state policy changes regarding kinship care in Georgia and Arizona (mentioned earlier in this section), highlights the difficulty in crafting rules that are generally applicable and protect the interests and rights of individual children. Where there is no explicit requirement to evaluate and justify foster care placement and services decisions on the basis of children’s best interests, there is no reason to believe children’s best interests will be served.
2.6 Conclusion
Decisions about whether to remove children from the home cannot involve an unconditional consideration of the best interests of the child. The U.S. Supreme Court has found that, under the U.S. Constitution, parents have the right to care for and control their children, absent egregious circumstances. However, there remains a lack of clarity or consensus on what constitutes sufficient cause to remove children from their homes. The risks of avoiding foster care can be severe and potentially irreversible—injury, impairment, or even death. However, the risks are not guaranteed to manifest, and are sometimes manageable. In contrast, the consequences of removing children involve family separation and exposure to a system that can be both unstable and overburdened.
Once a child is in foster care, there is greater flexibility to base placement decisions on the best interests of the individual child. Yet, state and federal legislation continue to define the best interests of the child not with criteria that reflect children’s development or well-being but with overarching proclamations that negate consideration of individual circumstances. Though intended to create uniformity and reduce the potential for bias, such actions may fail to promote the best interests of the child.
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Footnotes
1According to the Adoption and Foster Care Analysis and Reporting System data, 15.3% of foster care entries in FY2000 appeared to be solely due to child behavior, child substance use, or child disability (i.e., no child maltreatment-related reasons were identified); in 2017, these reasons accounted for only 6.8% of entries. In some states, these types of entries continue to account for upwards of 20% of all removals. The extent to which these children differ in their needs, experiences, and outcomes is not clear—some studies, such as the National Survey of Child and Adolescent Well-Being (NSCAW), do not include them at all. Other studies using state administrative data or other surveys of foster youth do not differentiate between youth entering for reasons of maltreatment and youth entering for other reasons.
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Foster care is intended as a temporary solution to the problem of serious risk of harm to a child. It is an intervention that is designed for situations in which a child cannot be safely maintained in their own home. Increasingly, however, public policy frames foster care as the problem. Perhaps nowhere is this more clear than in the Family First Prevention Services Act (FFPSA; Bipartisan Budget Act, 2018), which was heralded as the policy that would “change foster care forever” (Heimpel, 2018). Rather than aiming to prevent child maltreatment, the FFPSA aims to prevent foster care by allowing states to use federal foster care funding to prevent placement of children who are “candidates” for foster care (Administration for Children and Families, 2018). Although seemingly a slight rhetorical shift, the implications are that, to be deemed a success, FFPSA need only decrease the foster care population, not increase child safety or well-being.
In addition, the rhetoric on foster care is increasingly extreme. For example, at the 2019 National Conference on Child Abuse and Neglect, organized by the U.S. Children’s Bureau (an agency of the U.S. Department of Health and Human Services), an invited plenary speaker, Amelia Franck Meyer (2019) conveyed the message that, “[..] this piece of work that we do in removing children from their parents […] is in fact the worst thing that can happen to them” (p. 3). To be clear, the federal government, which spends billions of dollars each year on foster care, appears to endorse the claim that foster care is fundamentally and irredeemably bad, worse than abuse or neglect. In sum, once seen as a flawed solution, foster care is now the primary problem.
In this chapter, we discuss how and why negative views of foster care are so pervasive, and present the evidence that informs (or negates) such views. We focus on three prominent criticisms of foster care—that it is overused, that it is harmful to children, and that race and class affect the decision to remove children.
3.1 Argument 1: Foster Care Is Overused
How many children “should” be in foster care is a difficult question to answer. As a result, discourse on foster care tends to follow an assessment that more children in care is uniformly bad, and that fewer children in care is indicative of some sort of progress. However, there is no predetermined or optimal number of children that should be in foster care—it depends on the incidence and severity of maltreatment, among other factors. In this section, we consider in-home services as an alternative to foster care, and then we discuss metrics for assessing whether the current system removes too many—or too few—children.
3.1.1 Is Foster Care Avoidable?
In a 2015 interview with The Washington Post, Senator Orrin Hatch (R-UT) asserted: “When you ask a child who has been in foster care how we can best improve the current foster care system, often the answer will be: You could have helped my mom so that I did not have to go into foster care in the first place” (Ehrenfreund, 2015, para. 6). This idea that foster care can be avoided by providing services to help biological families is quite popular (Child Welfare Information Gateway, 2014) and appeared to be the rationale for the 2018 Family First Prevention Services Act (FFPSA). The FFPSA is intended to allow federal funding (under Title IV-E) to be used to provide services for families with children who are “candidates for” or at “imminent risk” of entering foster care (Bipartisan Budget Act, 2018). Yet, it is not clear whether in-home services are a realistic alternative to the majority of children who enter foster care. Under the Adoption Assistance and Child Welfare Act (1980), states must make “reasonable efforts” to prevent children from entering foster care, which may include the provision of in-home services (Child Welfare Information Gateway, 2012). Yet, some have argued that these requirements are poorly defined (Fein, 1991) and thus what actions are counted as reasonable efforts to prevent removal are quite minimal. There is a range of services or supports that could constitute reasonable efforts, depending on the needs of the family, including parent training, substance abuse or mental health treatment, home-visiting programs, domestic violence shelters, and financial supports. The judge evaluating the petition for removal of a child is responsible for determining whether reasonable efforts were made. The Adoption and Safe Families Act (ASFA), enacted in 1997, modified the reasonable efforts requirement to allow states to waive the requirement in egregious cases of child abuse or neglect.
Child welfare agencies across the country are making “reasonable efforts” to prevent the need for foster care, but current federal data collection efforts are inadequate to determine the intensity, duration, or quality of services provided or to assess whether or why immediate removal (before or after services) was necessary. In some circumstances, immediate removal (to foster care or a suitable informal kinship setting) is the only appropriate option—for example, in cases where the primary caregiver sexually abused, caused serious physical injury, or abandoned the child or a sibling of the child, or when the caregivers are unavailable to provide care due to incarceration or incapacitation. In these cases, the reasonable efforts requirement could potentially be waived under ASFA, but one study found waivers are not consistently sought or received where they apply (Berrick, Young, D’Andrade, & Frame, 2008). In other cases, it may be possible to implement intensive services and monitor the family to determine whether there are serious risks to the child’s health or safety persist.
To examine how often foster care is used in response to maltreatment, we examined the National Child Abuse and Neglect Data System (NCANDS) for the years 2006–2016, during which period there were approximately 29.4 million child reports of alleged maltreatment to state and county child protective services (CPS) agencies that contained information about services. We note that not all states reliably reported services information and we excluded 28% of observations due to invalid data. As shown in Fig. 3.1, the data show that two-thirds (66%) of investigated children received no post-investigative services, 26% received services other than foster care, and less than 8% received foster care services. Even among the 19% of investigated children who were found to be substantiated victims of maltreatment (meaning there was sufficient evidence to conclude maltreatment occurred), 40% received no services and 37% received services other than foster care. In other words, in a substantial majority of cases where a child was found to have experienced maltreatment, foster care was not used (74% of cases), even when the child had been victimized multiple times (72% of cases).[image: ../images/482488_1_En_3_Chapter/482488_1_En_3_Fig1_HTML.png]
Fig. 3.1Receipt of post-investigative services among children with child protective services investigations, 2006–2016


For a variety of reasons, it is difficult to assess how much in-home services reduce the risk of future harm to children. There is little clarity on what “services as usual” represents among CPS cases (Jonson-Reid et al., 2017), and many studies have found a positive association between in-home services and the risk of subsequent maltreatment reports (Connell, Bergeron, Katz, Saunders, & Tebes, 2007; Jonson-Reid, Chung, Way, & Jolley, 2010) and substantiations (Fluke, Shusterman, Hollinshead, & Yuan, 2008). However, more recent work demonstrates that omitted variable bias may drive that association (Casanueva et al., 2015)—in other words, higher risk families are more likely to be provided services and more likely to recidivate. Overall, however, studies of family preservation programs have not demonstrated effectiveness in preventing foster care placement or future maltreatment (Al et al., 2012; Lindsey, Martin, & Doh, 2002). The FFPSA seeks to support the use of evidence-based interventions by: (a) requiring that 50% of federal reimbursement funds for “foster care prevention” be spent on “well-supported” practices and (b) creating the Title IV-E Prevention Services Clearinghouse, which reviews and disseminates information on evidence-based interventions. Though promising, only 12 programs have been approved as of September 2019, though more are expected to be approved in the coming years. Of the 12 approved programs, only 3 are listed as having favorable impacts on child safety, and 3 have no rigorous impact evaluations according the Clearinghouse’s criteria (Administration for Children and Families, 2019). Moreover, several of the approved programs would have already been reimbursable under the Medicaid program. It will not be clear for many years whether this effort succeeds in improving the quality and effectiveness of services available to at-risk families, or more importantly whether it enhances child health and safety.
3.1.2 Too Many or Not Enough Children in Foster Care?
Whether current rates of entry are too high or too low remains open for debate. In part, this is a moral or ethical question about how society should balance the priority of child health and safety with the values of family preservation, limited government intervention, and parental autonomy. However, views of both experts and laypersons may be affected by anecdotes, isolated data points, or a distortion of research findings, rather than differences in core values. As many observers have noted, child welfare policy is a pendulum, swinging over the years from child safety to family preservation and back again (Lindsey, 1994). These shifts are often attributed to the press coverage and public outcry following high-profile cases (Chenot, 2011; Jagannathan & Camasso, 2017). When a child is left in the home after an incident of maltreatment and suffers additional harm, the child welfare system is criticized for having waited too long to remove the child from known harm. Conversely, when a child is removed in what appears to be a low-risk case, the system faces questions over whether removal was truly necessary.
Although any child death from maltreatment is too many, child maltreatment-related deaths are a small fraction of CPS cases; in 2017, child fatalities constituted less than 1% of all child maltreatment cases and over a quarter of maltreatment deaths involved children who had prior substantiated maltreatment (Palusci & Covington, 2014; U.S. Department of Health and Human Services, 2019). Basing policy on such a small percentage of overall cases is not likely to be fruitful. Many of the risk factors for fatal maltreatment among CPS-investigated families are common and not justifiable for intervention or removal (Graham, Stepura, Baumann, & Kern, 2010), and some severe forms of maltreatment, such as sexual abuse, almost never result in death.
Several prominent voices have argued that the fact that a majority of children enter foster care due to parental neglect is evidence that removals are unnecessary and assert that poverty is “confused” as neglect by CPS (Dewan, 2018; Roberts, 2012; Wexler, 2019). This assertion, however, fundamentally misunderstands what parental neglect is and the risks it poses to children’s development and safety. In fact, research consistently shows that neglect is negatively associated with child development and later functioning in ways similar to abuse (Hildyard & Wolfe, 2002; Norman et al., 2012), that neglect frequently co-occurs with abuse (Debowska, Willmott, Boduszek, & Jones, 2017), and that neglect is present in a majority of child maltreatment-related deaths (U.S. Department of Health and Human Services, 2019).
What data points are informative about the use (or, potentially, misuse) of foster care? At the core of the debate about the use of foster care is a question of classification error, in which there is a binary decision point to intervene (1) or not (0), and families either need the intervention (1) or do not need it (0). When need and intervention are aligned, that is a “true” or correct classification, and when they are misaligned, it is a “false” or misclassification (see Fig. 3.2). In the context of child maltreatment, foster care is considered a necessary intervention when a child’s health or safety is at risk and no less restrictive means are available to protect the child. Classification errors occur when a child who could have been safely maintained in their home was instead placed in foster care (false positive), and when a child was not placed in foster care and experienced new threats to their health or safety (false negative). Notably, Fig. 3.2 does not explicitly account for the fact that foster care may be both necessary and harmful—it is sometimes true that a child’s home environment endangers their health and safety and that foster care is not equipped to provide a better environment. The challenges of providing a foster care system suited to children’s needs are discussed elsewhere in this volume.[image: ../images/482488_1_En_3_Chapter/482488_1_En_3_Fig2_HTML.png]
Fig. 3.2Classification error in foster care decisions


The purpose of risk and safety assessment in child protection investigations and in-home services cases is to minimize both false positives and false negatives. Although approaches vary across states, risk and safety assessments seek to evaluate and document imminent safety threats and risk factors for future harm. The risk assessment typically produces a categorization of risk level (e.g., high, moderate, low) to guide decision making about whether and what form of intervention is needed. However, such tools vary in reliability and validity, and may be misused post-investigation to justify conclusions already made (Hughes & Rycusa, 2006). Moreover, all risk assessments are probabilistic rather than determinative measures of future maltreatment.
It is nevertheless quite challenging to estimate rates of decision-making errors. One avenue for generating estimates of true negatives and false negatives is to examine the probability of experiencing new harm following a report of maltreatment that does not result in foster care placement. Many analyses of re-reports or re-substantiation of maltreatment do not distinguish between reports of children in foster care versus children who remained in the home. However, foster parents or group home/residential facility staff accounted for only 0.6% of perpetrators in 2017 (U.S. Department of Health and Human Services, 2019), and thus maltreatment in foster care is not a substantial portion of known incidents of revictimization. In an analysis of 28 states, Kim and Drake (2019) estimated that 42% of all U.S. children who were alleged to have been maltreated, regardless of whether they had been removed from their homes, have a second instance of alleged maltreatment by age 12. Of course, not all new allegations are truly new instances of maltreatment, but a large body of research demonstrates the weaknesses of only counting substantiated maltreatment (Fluke, 2009; Font & Maguire-Jack, 2019; Hussey et al., 2005). Nevertheless, even by the more narrow measure of re-substantiation, false negatives appear to be quite common. Kim and Drake found that 28% of substantiated victims have new substantiated maltreatment by age 12. Other studies using different samples and methods have found rates of re-report between 25 and 67% (Connell et al., 2007; Dolan, Casanueva, Smith, Day, & Dowd, 2014; Hélie & Bouchard, 2010; Lipien & Forthofer, 2004). Studies that only include children who were not removed from the home find higher rates of re-report. A California study of young children found a 5-year re-report rate of more than 60% (Putnam-Hornstein, Simon, Eastman, & Magruder, 2015). Similarly, a national study found that 25% of low-income high-risk children left at home after a maltreatment investigation were removed within the subsequent 30 months (Horwitz, Hurlburt, Cohen, Zhang, & Landsverk, 2011). Together, these data suggest a potentially high rate of false negatives.
There are no direct means of identifying rates of true versus false positives—in other words, we cannot explicitly determine how many children placed in foster care “need” to be there. However, a few data points are informative. On the one hand, approximately 7.6% of children placed in foster care are returned to the home from which they were removed within 30 days, indicating that it may have been possible to remedy health and safety risks without removal (Sankaran, 2017). On the other hand, half of children who enter foster care are never able to be reunified, and 20–40% of those who are reunified are re-maltreated or returned to foster care (Brook & McDonald, 2009; Connell et al., 2009; Jonson-Reid, 2003; Kimberlin, Anthony, & Austin, 2009). Certainly, relying on future decisions of the CPS system to assess the effectiveness of the system’s original decision is not without significant caveats. Standardized and detailed documentation of the occurrence of maltreatment, reasonable efforts to prevent removal, and the presence of ongoing threats to the child’s health or safety is needed to evaluate the appropriateness of decisions regarding in-home and out-of-home child placements.
3.2 Argument 2: Foster Care Is Harmful
This line of argument contains two related but distinct claims. The first is that foster care too often harms children by failing in its basic responsibilities of providing safety and stability. The second claim is that debating the quality of foster care is a distraction, because foster care is harmful under all circumstances.
3.2.1 Foster Care Fails to Meet Its Responsibilities to Children
The foster care system is largely seen as broken, dysfunctional, inadequate, and incompetent. This perception is ubiquitous and long-standing. As early as 1979, the foster care system was described in The Washington Post  as “an unconscionable failure” that harms children (Rich, 1979). Despite efforts to reform the system shortly thereafter (i.e., Adoption Assistance and Child Welfare Act, 1980), this perception was reiterated over a decade later in the same news outlet, where a columnist asserted: “Foster care. There are probably no two words in the English language that convey more of a sense of good intentions gone bad” (Mann, 1990, para. 1). In 2018, The New York Times published a column comparing foster care removal to the separation of migrant families at the border (Dewan, 2018), a perception reiterated in prestigious academic outlets (Raz & Sankaran, 2019). These and other expressions in media convey the sense that foster care is a cure worse than the disease—indeed, some have directly argued that it is preferable to be left in a high-risk environment when the alternative is foster care (Wexler, 2019).
Perhaps no studies have fueled this perception more than a pair of studies by economist Joseph Doyle (2007, 2008). His work has been prolifically cited as evidence that, even after maltreatment is uncovered, it is better to leave children in their homes (Child Welfare Information Gateway, 2014; Wexler, 2019). His most publicized findings involve higher rates of delinquency and criminal justice system involvement, and potentially higher rates of teen pregnancy (Doyle, 2007, 2008). However, this pair of rigorous and thoughtful studies has been mischaracterized in the media and by researchers who misunderstand the statistical methods and overstate the generalizability of the sample. Doyle’s studies use a sample of children involved with CPS for the first time between 1990 and 2001 from Illinois. During the 1990s, Illinois, like many states, experienced extremely high growth in foster care populations, thereby straining the state’s ability to provide safe, age-appropriate placements. In 1997, within the decade from which Doyle’s sample was constructed, Illinois had 51,000 children in foster care; by 2007 when his first study was published, Illinois’ foster care population had dropped dramatically, to about 15,000 children (Rolock, 2011). Moreover, in Doyle’s sample, the average length of stay in foster care was 4 years—more than double the national average. Whether his results would hold in today’s system, where foster care is comparatively rare and brief, is questionable.
In addition, Doyle (2007, 2008) uses an instrumental variables approach, which is a strong causal inference strategy that is widely used for making cause and effect conclusions in situations where random assignment of subjects to interventions is unethical or unfeasible. However, as Doyle acknowledges, the instrumental variables approach changes the interpretation of the results. In a typical regression analysis, a coefficient is interpreted as an “average treatment effect”; however, an instrumental variables approach creates coefficients that are local average treatment affects. This difference is important: an average treatment effect refers to the entire sample, whereas a local average treatment effect refers to the proportion of the sample for whom the instrumental variable affects their value of the independent variable. In Doyle’s work, the coefficients are relevant to the proportion of the sample for whom their removal was affected by the random assignment of their caseworker. That is, there are some maltreatment cases that are so severe that essentially all caseworkers would recommend removal and some so minor that no caseworker would recommend removal—such that the assignment of the caseworker is expected to matter less in extreme (very severe or very minor) cases. In moderately severe cases, the need to remove a child is less clear and caseworker assignment may tip the scales in favor of or against removal, but it is not especially clear how many cases fall into this group. Critically, however, it is not correct to conclude that the study provides insight into the effects of foster care for the “typical” or “average” maltreated child, as some have claimed (Wexler, 2019).
Other U.S.-based studies using a variety of methods and more recent and geographically diverse samples have found no effects or positive effects of foster care on cognitive development and academic achievement, (Bald, Chyn, Hastings, & Machelett, 2019; Berger, Cancian, Han, Noyes, & Rios-Salas, 2015; Gross, 2019; Horwitz, Balestracci, & Simms, 2001; Roberts, 2019; Zajac, Raby, & Dozier, 2019) and positive associations with uptake of dental and vision care (Lee & Cosgrove, 2018). Another study found differences in cortisol production between children in foster care and maltreated children living with birth parents that suggested a regulatory benefit for children in foster care (Bernard, Butzin-Dozier, Rittenhouse, & Dozier, 2010). A few other recent large-scale studies have examined mental or behavioral outcomes using an appropriate comparison group (i.e., other children exposed to maltreatment but not removed, with similar sociodemographic backgrounds). They have found no impacts on behavior problems (Berger, Bruch, Johnson, James, & Rubin, 2009), neutral or modest protective effects of foster care on mental health (Conn, Szilagyi, Jee, Blumkin, & Szilagyi, 2015; Cummings, 2016) and teen motherhood (Font, Cancian, & Berger, 2019), and negative or null associations with delinquency depending on gender and other factors (Bald et al., 2019). A meta-analysis of longitudinal studies concluded that foster care does not affect children’s developmental trajectories either positively or negatively (Goemans, van Geel, & Vedder, 2015). Of note, several studies in other countries, including Australia, Sweden, Israel, and England, have found largely neutral (with some positive and negative) impacts of foster care on various aspects of child development and well-being (Averdijk, Ribeaud, & Eisner, 2018; Baldwin et al., 2019; Davidson-Arad, Englechin-Segal, & Wozner, 2003; Fernandez, 2007; Lindquist & Santavirta, 2014; Maclean, Taylor, & O’Donnell, 2018). Certainly, it is not a ringing endorsement of foster care that studies largely find no impact, and in the current chapter as well as Chap. 5 of this volume, we address why foster care may fail to provide adequate care and how the system can be improved. However, research does suggest that, on average, foster care meets the minimal standard of “do no harm.”
Yet, focusing on an average null effect of foster care obscures the reality that some children experience negative impacts and others positive, and some may experience a mix of benefits and harms. Heterogeneity in the effects of foster care is unsurprising, given that foster care is not a monolithic experience. Children vary in the time spent in care, the number and quality of placements they experience, the services and supports provided, and how and to whom they exit care, each of which may impact well-being. Studying foster care as a single, binary construct does not allow for inferences about how foster care is likely to affect individual children, nor does it inform efforts to improve the quality of foster care placements or services.
3.2.2 Foster Care Is Inevitably Harmful
There is widespread concern that foster care is inherently traumatic


 and detrimental. An illustrative example is found in an official brief from the U.S. Department of Health and Human Services, which is the federal agency that oversees child welfare issues: “Removing children from their families is disruptive and traumatic and can have long-lasting, negative effects” (Child Welfare Information Gateway, 2014, p. 2). Such a statement ignores the harm that maltreatment has already done to children and the important role that foster care plays in ending current, and hopefully preventing future, maltreatment.
It is of course also the case that foster care is confounded with maltreatment, and particularly with severe maltreatment as such cases are more likely to lead to removal. It is thus nearly impossible to separate out what harm accrues to the maltreatment that precipitated removal to foster care and what harm, if any, is caused by the experience of being in foster care itself.
Given the disruptive nature of foster care, there are numerous qualitative studies that document children’s confusion, fear, and grief following separation from their family of origin (Folman, 1998; Mitchell & Kuczynski, 2010; Whiting & Lee, 2003). This research has provided important insights into how the removal process could be more supportive and sensitive to children’s needs by providing accurate and timely information to children in a developmentally appropriate manner (Folman, 1998; Mitchell, Kuczynski, Tubbs, & Ross, 2010).
In some cases, children explicitly state that they would prefer to be with their parents or prefer to have remained in their homes. However, it would be inaccurate to construe this as an indictment of foster care. Rather, the sentiment may be more similar to what a child receiving treatment in a hospital might express—a preference that the anteceding illness had not occurred, as opposed to a desire that the illness go untreated. Indeed, on average, children like their foster parents and feel neutral or positive about being placed in foster care, even if they also would prefer to return home (Chapman, Wall, & Barth, 2004; Dunn, Culhane, & Taussig, 2010; Johnson, Yoken, & Voss, 1995). We caution that composition of samples used in qualitative research may be problematic due to the right of birth parents, foster parents, or agencies (depending on the custodial circumstances) to prevent the child’s participation. In addition, researchers’ discomfort with the children’s experiences, implicit bias toward a particular narrative, or prior contact during the consent process with the birth or foster parents may compromise the impartiality of the interview (Bogolub, 2006). However, a large-scale survey of Illinois children in foster care (N = 1100) in the 1990s (the same setting and time period as the Doyle (2007) study referenced previously) was conducted as part of an agency evaluation and did not require parental consent (Wilson & Conroy, 2001). They found that, when asked to report on 15 dimensions of quality of life before entering care and while in care, children reported higher quality of life in care than with their birth families.
The concept of separation as a form of trauma is consistent with attachment theory (Bacon & Richardson, 2001), and the need to understand and measure parent–child attachment in making decisions about placement, visitation, and reunification has been articulated for decades (Bacon & Richardson, 2001; Goldsmith, Oppenheim, & Wanlass, 2004; Goldstein, Freud, Solnit, & Goldstein, 1986). Yet, to argue that attachment is a basis for keeping children in abusive or neglectful homes is a misapplication, particularly in the absence of any evaluation of whether a secure attachment exists or could be developed and sustained. Children who are abused or neglected often already have an insecure attachment to their primary caregiver (Baer & Martinez, 2006; Carlson, Cicchetti, Barnett, & Braunwald, 1989) and the persistence of an insecure attachment does not improve the child’s ability to develop secure attachments in the future. Parents who severely maltreat their children may also be nurturing, loving, or protective in other situations, and children entering foster care may have both positive and negative memories of their biological family (Whiting & Lee, 2003). Given their state of dependency and lack of exposure to other attachment figures, children are accustomed to relying on their parents for a variety of needs and may not understand alternative patterns of parent–child interaction. Thus, even children who are abused or neglected by a caregiver fear the loss of that attachment relationship and seek to preserve it (James, 1994). Children’s immediate distress upon separation is also normative—anxiety is an expected response to uncertainty (Brosschot, Verkuil, & Thayer, 2016). Yet, children can develop secure attachments with their foster caregivers and interventions such as the Attachment and Biobehavioral Catchup have been successful in promoting positive attachments between children in foster care and their caregivers (Dozier et al., 2009).
Although concerns about unnecessary parent–child separations are legitimate and sincere, in the context of foster care, these concerns may be a red herring. We do not see similar concern about the much larger number of children living away from their parent in non-foster care arrangements, such as the estimated three million U.S. children in the primary care of a grandparent (Pew Research Center, 2013). Many of these voluntary (non-foster care) arrangements are consequent to CPS involvement, but there is no systematic data collection on such placements (Annie E. Casey Foundation, 2013; Malm & Allen, 2016). These non-foster care kinship placements are not consistently eligible for the same supports as traditional foster or kinship foster parents, including training and financial support, nor is child safety as rigorously monitored. States have formalized this process of “kinship diversion,” in which an informal placement is used as a way to avoid foster care for children exposed to maltreatment or serious risk (Malm & Allen, 2016). Relatives are the first choice of caregivers for children in the foster care system, under both state and federal law, so the purpose of kinship diversion is not to ensure children remain with relatives. Rather, it is the label of foster care—not the change in caregivers—that seems to determine whether a placement is viewed positively or negatively. In a study of kinship diversion, agencies asserted that the primary benefit of an informal placement is that it “keeps children out of foster care” (Malm & Allen, 2016, p. 3). Similarly, the implementation guidance for the FFPSA includes temporary or permanent kin placement as a “foster care prevention strategy” that qualifies for prevention services funding (U.S. Department of Health and Human Services, Administration for Children and Families, 2018).
Non-foster care kinship placements certainly reduce costs to the system, but their benefits for children are less obvious. Indeed, the practical distinctions between formal kinship foster care and informal kinship care arrangements, including the availability of financial support, state-funded services for the child and the parents, and court oversight and monitoring, would seem to favor formal placement.
3.3 Argument 3: The Decision to Use Foster Care Is Biased
Numerous scholars have argued that the decision to use foster care is affected by racial and class biases. Research in this area attempts to differentiate disproportionate representation in the foster care system that is due to differences in the risks children face from differences that are due to differential treatment or discrimination. Concerns about racial bias are largely focused on Black and, to a lesser extent, Native American families, as prior research indicates Asian children are removed at lower rates than all other groups, and Hispanic children are removed at rates similar to non-Hispanic White children (Maguire-Jack, Font, & Dillard, 2020; Wildeman & Emanuel, 2014).
Black and Native American children are indeed overrepresented in foster care. In 2016, about 76,000 Black children entered foster care, accounting for 27.8% of entries. Nationally, approximately 15% of the child population is Black, with an additional 2% of children identified as Black and another race (Child Trends, 2018). Native American children constitute less than 1% of the population and approximately 3.4% of foster care entries. Thus, Black children are nearly twice as likely, and Native American children more than thrice as likely, to enter foster care than would be predicted if their rate of foster care entry was equal to their proportion in the overall population. Disproportionality for Black children has declined from 2002, when approximately 84,000 Black (alone or mixed race) children entered foster care and accounted for 30.7% of foster care entries. In contrast, disproportionality among Native American children remains persistently high.
Among those involved with the child welfare system, Black children are not systematically more likely to be put in foster care than children of other races or ethnicities. According to the 2016 child file from the National Child Abuse and Neglect Data System, approximately 28% of children investigated by CPS in 2016 were Black (alone or mixed race), essentially identical to the 28% of children who entered foster care that year who were Black. The representation of Black children among child maltreatment fatalities (31–38%) is similar to, if not higher than, their representation among children with CPS investigations (Klevens & Leeb, 2010; Palusci & Covington, 2014; U.S. Department of Health and Human Services, 2019). Nationally, Native American children are more overrepresented in foster care entries than in CPS investigations, which may reflect their population concentration in states with higher rates of removal, as well as racial bias. Due to their small representation in the overall population, few additional data points are available to shed light on causes of overrepresentation among Native American children.
Why are Black children overrepresented in CPS investigations in the first place? One reason appears to be that Black children are maltreated at higher rates than other children. The fourth National Incidence Study (NIS-IV), conducted by the Children’s Bureau and the U.S. Office of Planning, Research and Evaluation, attempted to estimate the total incidence of child maltreatment, including that which was not reported to CPS. The study found that Black children were twice as likely to experience maltreatment (24 maltreated per 1000 in population) as White children (12.6 maltreated per 1000 in population; Sedlak, McPherson, & Das, 2010). [Note: Although some have argued this study was an outlier from earlier iterations of the NIS, this argument has been rebutted (Drake & Jonson-Reid, 2011).] If these estimates are reliable, then representation in CPS investigations is largely consistent with estimated maltreatment incidence.
Nevertheless, some counties have indeed identified or raised serious concerns about biases in the child welfare decision-making process. Recently, Nassau County, NY, instituted a procedure in which they presented investigations to a team after removing all indicators of race (e.g., names, addresses) to make a recommendation (Pryce et al., 2019). The idea was to remove the possibility of implicit bias on decisions. They found that with the “colorblind” removal process, about 29% of removals were of Black children—about twice their representation in the population. In prior years for that county, the rate of removals for Black children was even higher, suggesting differential treatment in the absence of the colorblind removal policy. It was not possible to directly compare rates pre- and post-reform because there were multiple reforms implemented in the same time period. However, this study does document that, without policy reform, decision making about removal appeared to have been affected by staff biases. Although implicit bias training has received significant attention in recent years as a means of preventing bias, there is limited evidence that such trainings are effective in changing behavior (Atewologun, Cornish, & Tresh, 2018). The use of team-based color-blinded decision making is an excellent mechanism for agencies to evaluate the influence of implicit biases and ensure that children receive interventions proportionate to their needs. Moreover, a colorblind removal approach also has the potential to improve public confidence in the fairness and integrity of decision making in a way that staff training alone cannot.
With regard to class or income biases, it is undisputed that the vast majority of children involved with the CPS system or placed in foster care are from low-income families (Dolan, Smith, Casanueva, & Ringeisen, 2011; Lindsey, 1991). This is due in part to the fact that neglect is much more likely when a family has few economic resources. However, studies that sought to estimate total incidence of maltreatment—not just that which is reported to CPS—found that children in families of low socioeconomic status were victimized at five times the rate of other children (Sedlak et al., 2010). Thus, even quite large disparities in foster care entry by socioeconomic background do not prove that representation is disproportionate to need. Nor does the fact of disproportionate risk for maltreatment precludes the possibility of disparate treatment. There are isolated cases or anecdotes identifying intervention, including foster care placement, for reasons of poverty alone (Eamon & Kopels, 2004). However, for a variety of reasons, it is exceptionally difficult to identify differential treatment by socioeconomic status or poverty. The national data collection systems for CPS and foster care do not capture information about income or other socioeconomic attributes of families involved in the child welfare system, nor do they provide adequate information about child risks or the context of maltreatment. Thus, arguments about poverty bias in child protection and foster care have persisted for at least 40 years without resolution (Drake & Zuravin, 1998; Jonson-Reid, Drake, & Kohl, 2009; Pelton, 1978, 2015).
In the case of race or class, the presence or absence of bias does not inform the question of whether too many children are in foster care. When concerns of discrimination rise, it is natural to focus on the group that is perceived to be harmed, rather than the group perceived to benefit. Foster care is framed as punitive, and thus, there is attention to whether communities with higher rates of removal are treated with excessive harshness, rather than whether children in communities with low rates are left in unsafe homes. However, if foster care were evaluated as a response that indicates a serious concern about a child’s health and safety, we may view underrepresentation to be as equally concerning as overrepresentation.
3.4 Conclusion
Prevention of child maltreatment—both initial and recurrent—is a difficult goal, and few existing programs are successful. Efforts to improve and make widely accessible secondary and tertiary prevention programs for families involved with CPS are important for preventing unnecessary use of foster care. Yet, efforts to frame “preventing foster care” as an end in and of itself are based on a misrepresentation of research evidence on the use and effects of foster care. There are many ways in which the foster care system could better serve children and prioritize their interests, as discussed throughout this volume. Yet, current prominent voices seem to suggest that foster care is irredeemably problematic, rather than a flawed intervention—this serves only to diminish the importance of efforts to improve the quality of foster care.
In sum, the main goal of the CPS system is and has been ensuring the safety of children, with prevention of maltreatment being only a minor goal. Treating foster care as the problem minimizes and disregards the harm that leads to foster care—the abuse and neglect of children. In-home services and foster care services are both tools to address the problem of child maltreatment. Both tools present risks and the frequency with which either is used is not an adequate metric of progress, regress, or efficacy in the child welfare system.
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The main goal of federal foster care legislation for the past 40 years has been to reduce the number of children in foster care at any given time, largely but not exclusively by reducing the length of time taken to achieve permanency and increasing the supply of adoptive families. Such legislation has also increased the scope and duration of support available to youth aging out of foster care and, to a lesser extent, to youth who achieve permanency in their teenage years through adoption or guardianship. Relatively little federal policy has been devoted to improving the quality of foster care placements or agencies. With some notable exceptions, such issues have been left to the judicial branch to handle via settlement or consent decrees. This chapter reviews major policy reforms in foster care since the 1980s and the use of class-action lawsuits and consent decrees to achieve system reform, focusing specifically on the objectives of reform efforts and evidence of their effectiveness.
4.1 A Brief History of Federal Legislation
In Table 4.1, we have summarized the five decades of federal legislation related to child welfare generally and foster care in particular. Historically, foster care legislation has received substantial bipartisan support; indeed, many of the major foster care reform laws listed in Table 4.1 were passed under divided government (i.e., different political parties controlling the executive and legislative branches). These reform efforts have generally followed increases in the number of children in foster care. When child maltreatment received considerable public attention after Kempe, Silverman, Steele, Droegemueller, & Silver’s, 1962 watershed publication, “The Battered Child Syndrome

” (Kempe et al., 1962), state laws requiring mandatory reporting of child abuse and neglect became widespread and state child welfare systems became more formalized. Both of these developments led to an exponential increase in the number of maltreatment reports. Coinciding with and likely caused by increased numbers of maltreatment reports was a dramatic, decades-long increase in the number of children in foster care. The number of children in foster care increased by approximately threefold between 1961 and 1977 (Moynihan, 1979). Efforts to reduce the foster care population largely focused on two issues—reducing entries into foster care and promoting adoption as a means of helping children to leave foster care.Table 4.1Key Federal Child Welfare Legislation, 1974–present


	Name and number of federal law
	Key provisions related to foster care

	Child Abuse Prevention and Treatment Act (CAPTA)
1974 P.L. 93–247
	• Constituted the first federal effort “for the prevention, identification, and treatment of child abuse and neglect”
• Created the National Clearinghouse of Child Abuse and Neglect (NCCAN)
• Authorized funding to public agencies and nonprofit organizations for demonstration projects that could identify, treat, and prevent maltreatment

	Child Abuse Prevention and Treatment and Adoption Reform Act
1978 P.L. 95–266 (Adoption Reform Provisions)
	• Created national adoption information exchange

	• Funded training/recruitment materials for adoption agencies

	Indian Child Welfare Act (ICWA)
1978 P.L. 95–608
	• Required tribal notification

	• Identified preference for placement within tribe/native community

	• Delineated higher standards for intervention/termination of parental rights

	Adoption Assistance and Child Welfare Act (AACWA)
1980 P.L. 96–272
	• Specified “reasonable efforts” requirement for preservation and reunification

	• Required biannual review of children’s status while in care and progress toward permanency

	• Provided federal funding for adoption subsidies

	Consolidated Omnibus Budget Reconciliation Act
1985 P.L. 99–272 (Independent living initiatives)
	• Authorized funding to states to provide independent living services to youth aged 16 years and older in IV-E foster care

	Technical and Miscellaneous Revenue Act
1988 P.L. 100–647 (Reauthorization of Independent Living Program)
	• Reauthorized funding for independent living from PL 99–272. Allowed IL services regardless of IV-E eligibility and for up to 6 months post-discharge

	• Disallowed funding to be used for room and board payments

	• Required court disposition hearings to address youths’ need for IL services

	Omnibus Budget Reconciliation Act
1989 P.L. 101–239 (Expansion of Independent Living Program)
	• Reauthorized funding for independent living (IL) from PL 100–647, allocated additional funding conditional on state cost-sharing

	• Allowed IL services for youth who were in or discharged from foster care at aged 16 years or older, until age 21

	Multiethnic Placement Act (MEPA)
1994 P.L. 103–382
	• Restricted use of race, color, and national origin in decision making for foster and adoptive placements

	• Instructed states to actively recruit a diverse pool of foster/adoptive parents

	Small Business Job Protections Act
1996 P.L. 104–188
(various Adoption Provisions)
	• Amended MEPA to further restrict the use of race, color, and national origin in decision making for foster and adoptive placements, provide penalties for violations

	• Created nonrefundable Adoption Tax Credit to defray up to $5000 of adoption-related expenses; full credit could be claimed for special needs adoptions

	Adoption and Safe Families Act (ASFA)
1997 P.L. 105–89
	• Instructed states to terminate parental rights more quickly when reunification efforts are not succeeding

	• Removed reasonable efforts requirement in egregious cases

	• Created state incentives for adoption

	• Required performance monitoring via state-level Child and Family Services Reviews (CFSRs)

	Foster Care Independence Act (FCIA)
1999 P.L. 106–169
	• Established the John H. Chafee Foster Care Independence Program

	• Increased funding for independent living programs and flexibility for states to spend these funds; eliminated lower age threshold for services

	• Encouraged state Medicaid expansion to youth aging out until age 21

	The Economic Growth and Tax Relief Reconciliation Act
2001 P.L. 115–97 (Adoption tax credit)
	• Expanded the adoption tax credit to $10,000 per child, full credit could be claimed for special needs adoptions

	Promoting Safe and Stable Families Act
2002 P.L. 107–133 (Education and Training Voucher Program, “ETVP”)
	• Provided funding for grants up to $5000 annually for youth formerly in foster care to access postsecondary education

	Adoption Promotion Act
2003 P.L. 108–145
	• Created monetary awards to states for increasing older child adoptions beyond the baseline

	College Cost Reduction and Access Act
2007 P.L. 110–84 (Fostering Adoption to Further Student Achievement Act)
	• Allowed youth adopted at age 13 years or older to not include adoptive parents’ income when applying for college financial aid

	Fostering Connections to Success and Increasing Adoptions Act
2008 P.L. 110–351
	• Made available federal funding to states for extending foster care to age 21, subsidized guardianships

	• Required “reasonable efforts” to keep siblings together

	• Allowed waivers of “non-safety” licensure standards for kinship caregivers

	• Disallowed non-permanency exit plans for children younger than 16 years

	Patient Protection and Affordable Care Act
2010 P.L. 110–148
	• Required states to expand Medicaid coverage to youth who aged out of foster care until age 26 as of 2014

	Every Student Succeeds Act (ESSA)
2015 P.L. 11495
	• Requirements for immediate enrollment and records transfers for children in foster care who are changing schools
• State plans to allow children in foster care to stay in the school of origin, including transportation support, school–child welfare agency collaboration
• Schools must specifically collect and report achievement and graduation data for foster youth

	Bipartisan Budget Act
2018 P.L. 115–123 (Family First Prevention Services Act)
	• Made the adoption tax credit refundable (repealed in 2012)

	• Allowed IV-E funding to be used to prevent foster care placement

	• Established evidence-based practice criteria for family preservation programs

	• Limited IV-E funding to congregate/group-care settings




Although reports indicated that the majority of children reported to child protection agencies remained at home in the fiscal year 1976–1977 (National Center on Child Abuse and Neglect, 1979), the growing foster care population led many to question whether foster care was truly necessary for so many children, and whether efforts to address risk within their homes in order to prevent maltreatment in the first place should be required. The culmination of such concern was a major federal reform that, among other things, disallowed federal funding for foster care placements for states that did not make “reasonable efforts” to avoid foster care (Adoption Assistance and Child Welfare Act, 1980). Then-President Jimmy Carter asserted in his signing statement for the Adoption Assistance and Child Welfare Act, “[…] we are placing a firm emphasis on helping families keep their children at home” (Carter, 1980, para. 3). Other efforts during this time period included the Indian Child Welfare Act (1978), which focused on reducing the number of Native American children in foster care and on increasing the number of Native American children whose foster care placements were with relatives or tribal members, and the Adoption Reform Act (1978), which sought to nationalize the search for adoptive families.
Despite these reforms, the number of children entering foster care continued to climb. In 1982, approximately 434,000 children experienced foster care, including 161,000 entries; by 1994, those numbers reached 698,000 and 254,000, respectively (Committee on Ways and Means, U.S. House of Representatives, 1996). By the mid-1990s, concerns were mounting—both that the reforms of 1980 had not made adequate headway in moving children out of foster care into permanent homes and that the “reasonable efforts” policy had produced unintended consequences. Of particular note was the massive disparity in time to permanency between White and Black children (Barth, 1997), which precipitated the Multiethnic Placement Act of 1994 and its amendment under the Interethnic Placement provisions in 1996. These policies sought to restrict the role of race in decisions about permanent placements, such that an inability to find a same-race placement did not delay or deny children’s opportunities for permanency. The primary metric of success examined by Congress was a reduction in the time spent in care for minority children (Shaw, 1998), which should, in turn, reduce the total size of the foster care population. As with most federal foster care legislation, there was no attention in this legislation to what was actually best to promote the well-being of children in the child welfare system.
Concerns about reasonable efforts were summarized in a 1996 senate hearing, where then-Senator DeWine of Ohio argued, “Every day in America, three children actually die of abuse and neglect at the hands of their parents or caretakers. […] And almost half of these children are killed after—after—their tragic circumstances have come to the attention of child welfare agencies. […] Should our Federal law really push the envelope so that extraordinary efforts are made to keep that family together−efforts that are clearly unreasonable?” (1996, pp. 1–3). The passage of the Adoption and Safe Families Act (ASFA)


 (1997) was an effort to address this sentiment. To its supporters, ASFA was a move toward prioritizing child safety and best interests, while to its opponents it signaled a de-prioritization of family preservation and reunification. In the initial years after ASFA, the number of children entering foster care continued to increase (U.S. Department of Health and Human Services, 2006), while the average time spent by the children in care decreased. The decreasing length of foster care stays was so substantial that the total foster care population declined significantly even as annual entries continued to rise.
However, after peaking at about 311,000 entries in 2005, the annual rate of entry declined steadily until 2012. Our analysis of the Adoption and Foster Care Analysis and Reporting System (AFCARS)


 data from 2000 to 2017 (Fig. 4.1) suggests that the decline until 2012 had largely been due to a decline in entries of older children for non-maltreatment-related reasons (e.g., behavior problems). Declines in such voluntary removals, in which the parent voluntarily (although typically temporarily) relinquishes custody of their children for reasons such as the children’s behavior problems or severe disabilities, were greater than for involuntary removals. For example, there were nearly 24,000 voluntary, non-maltreatment removals in FY2000 (9% of all removals) versus less than 6500 in FY2017 (2% of removals).[image: ../images/482488_1_En_4_Chapter/482488_1_En_4_Fig1_HTML.png]
Fig. 4.1Foster care entries by age group, 2000–2017


Between 2012 and 2017, total entries notched upward again, with many attributing this rise to the opioid epidemic (Williams & Sepulveda, 2019). Yet, despite recent upticks, there were fewer entries to foster care in 2017 than in 1994 (U.S. Department of Health and Human Services, 2006, 2018b). Nevertheless, widespread news coverage continues to describe a crisis of too many children in foster care (Cambria, 2017; Kwiatkowski & Cook, 2018; Mecum, 2019).
4.1.1 Permanency
Among the most significant changes in foster care in the past 30 years has been the reduction in time to permanency and the increase in the number of children adopted from public foster care. A series of federal policies are credited with increased rates and timeliness of permanency. In 1978, an infrastructure was created to share information on children available for adoption and prospective adoptive parents across state lines (Child Abuse Prevention and Treatment and Adoption Reform Act, 1978), recognizing that some states may have a surplus of prospective adoptive families that could adopt children in other states. That infrastructure persists today in the form of AdoptUSkids (www.​adoptuskids.​org), which collates information about children in need of adoptive homes across the country. The remainder of the adoption policy changes focused on financial incentives. In 1980, the Adoption Assistance and Child Welfare Act (AACWA) provided federal subsidies for the adoption of special needs children. Although many states already had adoption subsidies in place at the time (Moynihan, 1979), the availability of federal subsidies was found to reduce time in care for special needs children (Buckles, 2013).
In addition to these adoption subsidies, the AACWA set reducing time in care as an important goal and required biannual reviews of children’s status in care and progress toward permanency. However, in the ensuing years, the federal government believed that the search for adoptive (or other permanent alternatives) families was not commencing quickly enough for many children. This belief led to the passage of the Adoption and Safe Families Act



 (ASFA, 1997), which focused on children who were thought to be languishing in foster care for years, neither able to return home nor eligible for adoption. Two problems were identified in this regard. First, advocates for reform argued that efforts to reunify families were not taking into account the urgency for stability and security in young children’s lives and their need for a permanent caregiver. That is, although 2 or 3 years for an adult to resolve serious substance abuse or other problems may seem reasonable, it is potentially problematic for children to be removed just after birth and put in foster care and then be returned to birth parents who are functionally strangers 3 years later. Second, it was perceived that the requirement for reasonable efforts was resulting in unreasonable efforts, in which the search for adoptive families was delayed based on the slimmest of chances for reunification with birth parents. Consequently, ASFA removed the “reasonable efforts” requirement instituted under AACWA for cases with particularly egregious circumstances (e.g., the murder of a child’s sibling, aggravated sexual abuse) and allowed states to identify additional circumstances where the reasonable efforts requirement could be waived (Child Welfare Information Gateway, 2012). ASFA does not disallow reunification efforts in those cases but does make reasonable efforts for reunification discretionary. Yet, states may neither request nor receive waivers from the court when circumstances apply (Berrick, Young, D’Andrade, & Frame, 2008; U.S. General Accounting Office, 2002). Importantly, ASFA encouraged concurrent planning, such that efforts to locate an adoptive family could occur alongside efforts to reunify, rather than waiting to identify alternative permanency options only after all reunification efforts were exhausted (Katz, 1999).
Although the number of adoptions increased and the time children spent in care decreased in the years after ASFA, adoption remained out of reach for many older youth (Herger, 2003). The Adoption Promotion Act



 of 2003 introduced financial incentives to reward states for finding adoptive families for youth ages nine and older. Although well-intended, an evaluation of that law found no effect on adoptions among older children (Brehm, 2018). Finding adoptive families for older children remains exceptionally challenging due to an inadequate supply of families able and willing to adopt older children. In addition, it is possible that incentivizing adoptions of older children has perverse effects. States needing to place more older children in adoptive families may minimize negative information about the child that would discourage the family from proceeding with the adoption (Festinger, 2014). Consequently, such adoptions would be more likely to fail, as the adoptive parents would lack the skills or resources to care for the child’s needs. There is inadequate data to understand the scope of adoption disruptions (when the intended adoptive parents are unwilling or unable to finalize the adoption and the children are moved to a new home) and adoption dissolutions (when adoptive parents relinquish their parental rights post-finalization and children reenter foster care). Studies drawing on state or local data estimate that rates of adoption disruption range from 10 to 15% (Rosenthal, 1993; Smith, Howard, Garnier, & Ryan, 2006), but rates and causes of adoption disruption and dissolution are not well-tracked nationally.
The rise in support for kinship guardianships or long-term kinship care as alternatives to adoption has allowed a greater proportion of older youth to achieve permanency, although youth without suitable and willing relatives remain at high risk of aging out of care. It is also not clear that the adoption of older youth significantly improves their outcomes relative to aging out. Older youth are at increased risk of adoption disruption and dissolution relative to younger children and differences in outcomes for adopted youth and emancipated youth may largely reflect higher placement stability in less restrictive placements prior to the adoption (Font, Berger, Cancian, & Noyes, 2018).
Overall, efforts to increase permanency and to increase rates of adoption for children unable to be reunified have been largely monetary. To induce families to adopt, the government offers adoption subsidies, the adoption tax credit, and in-kind benefits, such as extended Medicaid coverage to defray costs. States also receive incentives from the federal government to increase adoptions, including reimbursing costs to families under Title IV-E as well as providing direct financial incentives to states that increase the number of eligible children whom they are able to move to adoption (e.g., AACWA, 1980; ASFA, 1997). It was perhaps the expectation of the federal government that incentives to states would spur innovation in their efforts to recruit adoptive families and match them with eligible children or provide additional supports to maintain adoptions. However, states may not know how to do that. As of November 2019, the California Evidence-Based Clearinghouse for Child Welfare, which rates programs based on the quality of evidence from 1 (well-supported) to 5 (concerning practice), listed no well-supported programs for permanency enhancement, post-permanency, or family recruitment interventions (2019a, 2019b, 2019c). Of the interventions with a defined model, only one of five post-permanency services interventions (Homebuilders® rated 2, “Supported”) and one of seven permanency enhancement interventions (Child-Focused Recruitment—Wendy’s Wonderful Kids, rated 3, “Promising”) had sufficient evidence to allow for a rating. Without targeted funding for demonstration projects (accompanied by high-quality impact evaluations), states may continue to rely on unproven programs to support permanency efforts.
4.1.2 Support for Youth Aging Out of Foster Care
Perhaps nowhere else in the foster care system has more significant progress been made over the past several decades than in the area of youth aging out of foster care. Although the federal government continues to promote permanency for all youth, regardless of age, there remains an insufficient number of adoptive families to meet the needs of youth waiting for adoptive placements (U.S. General Accounting Office, 2002). Older youth are particularly difficult to place in permanent settings, both due to the preferences of prospective adoptive families for younger children and higher rates of emotional and behavioral disturbances among older youth (Ishizawa & Kubo, 2014; Snowden, Leon, & Sieracki, 2008; Steele & Buchi, 2008). A number of policies, beginning with the 1985 Independent Living Initiative, have resulted in a substantive set of supports for youth who are aging out. The availability and scope of supports has expanded numerous times since 1985 and now includes the option of remaining in foster care until age 21 (known as “extended foster care,” criteria vary by state), Medicaid eligibility until age 26, independent living services, and funding for post-secondary education and training (Fernandes-Alcantara, 2011). Approximately 28 states provide tuition waivers or grants to youth who aged out of care (or, in some cases, were in care at age 16 or older) (Parker & Sarubbi, 2017).
Federal funding for extended foster care is a partial reimbursement to states; as of January 2019, half of the states plus the District of Columbia and eight tribes offered extended foster care under a federally supported program (Fernandes-Alcantara, 2019), and only four states offered no form of extended foster care (Child Welfare Information Gateway, 2017). At the federal level, these programs have received significant bipartisan support and several states and organizations have initiated additional programs to support this population. Quasi-experimental studies suggest that extended foster care improves youth outcomes (Courtney & Hook, 2017; Lee, Courtney, & Tajima, 2014). However, some of the desired impacts, such as reduced incidence of homelessness, appear to dissipate over time (Dworsky & Courtney, 2010). Moreover, rigorous evaluations of independent living programs are rare. The Multi-Site Evaluation of Foster Youth Programs found that three of the four programs that were evaluated using experimental designs had no significant effects on youths’ outcomes (Dworsky, Smithgall, & Courtney, 2014).
We note that, although youth aging out of care face unique challenges, youth who are reunified from foster care also experience immense challenges (Font et al., 2018; Fowler, Marcal, Zhang, Day, & Landsverk, 2017). There is little research on long-term outcomes of youth who achieve permanency through adoption or guardianship at older ages, but those youth are eligible for some additional resources, including financial subsidies for their families, continued Medicaid eligibility, and various post-permanency support services.
4.1.3 Racial and Ethnic Disparities
The third area of substantial legislative focus involves addressing disproportionality in the foster care system. Although there has been a variety of state and local efforts, here we focus primarily on federal legislation. The most widely known effort to address racial disparities in foster care use and outcomes is the Indian Child Welfare Act (ICWA)



 of 1978. Critically, this act applies only to children who are members of, or eligible for membership in, a state- or federally-recognized tribe. The legal basis for the law rests on tribal sovereignty, rather than race, and unlike most other child welfare laws, the Department of the Interior, rather than the Department of Health and Human Services, is tasked with interpreting and implementing ICWA (Bureau of Indian Affairs, Department of the Interior, 2016). The law provides the opportunity for tribal involvement and authority over cases involving Native children and establishes a higher burden of evidence for adjudication and termination of parental rights. Although the legal status of ICWA is currently under judicial challenge (see Chap. 1 of this volume), it is widely credited with reducing the extraordinarily high rates of foster care entry and adoption by non-Native families among Native children (MacEachron, Gustavsson, Cross, & Lewis, 1996).
Although some have called for a corollary to ICWA that provides similar procedures for Black communities (Moran & Hayden, 2018), such a policy that explicitly requires differential treatment based on race would undoubtedly run afoul of Constitutional prohibitions on racial discrimination. Current policy on race and foster care is instructed by the Multiethnic Placement Act (MEPA, 1994) and its amendments via the Interethnic Adoption Provisions (Small Business Job Protection Act, 1996). MEPA allowed the race, color, or national origin (RCNO) of the child to be considered as one of many factors in deciding foster placements but it sought to severely curtail reliance on such factors. However, in response to perceived abuse of exceptions under MEPA, the Interethnic Adoption Provisions of 1996 placed a greater restriction on considering RCNO. Since 1996, federal law prohibits federally funded agencies from delaying or denying a child placement based on their, or the foster or adoptive parents’, RCNO, except in narrow cases where it is necessary to protect the best interests of the child. Protection of children’s interests is considered a “compelling governmental interest” and thus the law allowed for the use of RCNO or other protected status characteristics in decision making in certain cases (Stevens, 1998). The policy was intended to reduce the length of time Black children waited for an adoptive placement, which was substantially longer than for other racial groups (U.S. Commission on Civil Rights, 2010).
However, agencies’ consideration of RCNO was not the only barrier to achieving adoptive placements—adoptive parents may specifically seek out children who share their RCNO. Thus, to meet the needs of all adoption-eligible children, it is optimal for the RCNO diversity of foster parents and prospective adoptive parents to match the diversity of children entering foster care. Given that Black children are in foster care at twice their population rate, disproportionate recruitment of Black foster and adoptive families would be necessary to improve Black children’s opportunities for permanency. Consistent with that understanding, another part of MEPA was a requirement for states to seek recruitment of foster and adoptive parents that match the characteristics of children in need of placement. However, concerns have been raised that recruitment requirements have not been met (U.S. Commission on Civil Rights, 2010). There may be substantial barriers to increasing the racial and ethnic diversity of foster and adoptive parents. Racial minorities are more likely to reside in urban areas, where the cost of living is higher and homes tend to be smaller. Thus, urban residents, especially in high-cost cities, are less likely to have space to accommodate prospective foster children or to meet foster home licensure policies that pertain to square footage or the number of bedrooms (Child Welfare Information Gateway, 2014). Compounding this problem are large disparities in income and wealth by race, which further restrict the eligible pool. Most states have licensure policies that require individuals to have sufficient income to support themselves without the foster care reimbursement payment (Beltran & Epstein, 2012), which is supposed to be solely used for the care of the foster child. Other requirements for nonrelative foster families may also have a disparate impact on low-income families, including exclusions of those with certain types of criminal history. Significantly, prospective kinship foster parents are eligible to have these requirements waived, or, in some states, they need not be licensed at all (Child Welfare Information Gateway, 2013; U.S. Children’s Bureau, 2011).
Transracial adoption



 is one approach to increasing the number of prospective adoptive families available to a child. However, because the language of the Interethnic Adoption Provisions prohibits agencies from placing special burdens on parents seeking a transracial adoption, there are concerns that families are not receiving adequate training to prepare them for unique challenges of transracial placements, such as helping children navigate racism and develop healthy cultural identities (U.S. Commission on Civil Rights, 2010). Notably, there is a growing consensus that transracial adoption is not inherently harmful but can be harmful when the adoptive parents are unwilling or unprepared to facilitate healthy cultural and racial socialization (S. Smith, McRoy, Freundlich, & Kroll, 2008). Although training specific to transracial placements is sparse, many foster parent-training regimens include a focus on helping the child to maintain and express their identity with respect to family traditions and cultural or religious practices.
4.2 Child and Family Services Reviews
Beginning in the 1970s, the federal government has taken an increasing role in the funding, guidance, and oversight of child protective services, foster care, and public adoption. Over the last two decades, the oversight component largely consists of state Child and Family Service Reviews, or CFSRs, which are conducted by the federal government and which commenced in 2001. These reviews use a combination of case reviews, interviews, and administrative data analyses to assess outcomes related to children’s safety, permanency, and well-being. We note here that the “well-being outcomes” consist solely of states’ efforts to assess and provide services to children and families. The initial metrics developed were inadequate and potentially misleading for a variety of reasons beyond the scope of this chapter (Orlebeke, Wulczyn, & Mitchell-Herzfeld, 2005) and have become more sophisticated over time (Administration for Children and Families, 2014). However, even careful efforts to measure performance can produce perverse incentives (Courtney, Needell, & Wulczyn, 2004). In many ways, the CFSRs assume that improvements in quantitative outcomes are unambiguously good, when there are potentially adverse side effects of such improvements. For example, it is possible the states could improve the percentage of children achieving permanency within a particular timeframe by being less diligent about their home studies and training requirements for guardianships or adoptions. Such lack of diligence could place children at risk of additional maltreatment or permanency dissolution. However, post-permanency maltreatment is not explicitly monitored in the CFSRs, permanency dissolutions are only tracked if they lead to foster care reentry within 12 months, and adoption dissolutions are not included. These would seem to be important omissions in understanding children’s permanency and well-being.
Despite the breadth of data sources and the number of items assessed, these reviews are narrow in scope. The case reviews focus only on in-home services and foster care cases (i.e., they do not review cases that do not result in intervention), meaning that oversight is largely avoided when no intervention occurs. Moreover, the number of cases reviewed in each state is small. For example, in Pennsylvania, where approximately 25,000 children experience foster care each year, a recent CFSR consisted of a review of only 40 placement cases across 7 of the state’s 67 counties (Children’s Bureau, 2017). Because some of the items are specific to a given set of circumstances, some item scores reflected as few as two cases.
Notably, the federal government has the capacity to sanction states for poor outcomes on the CFSR metrics by withholding federal funding. However, there is no evidence that the federal government has ever done so, likely due to a concern that removal of funding may worsen existing deficiencies. Instead, poor performance on the CFSRs results in a Performance Improvement Plan, where states are expected to identify achievable steps to improve their performance. In the most recent round of CFSRs, which included 24 states, zero states achieved “substantial conformity” in five of the seven outcome categories, and a majority of states were out of conformity in all categories (U.S. Department of Health and Human Services, 2018a). Overall, the federal CFSRs are limited in their capacity to drive system reform due to the lack of enforcement of standards, small samples as the basis of case review, and potentially misleading or manipulated measures. Nevertheless, the availability of data to identify systemic problems has provided a foundation for lawsuits that seek enforceable standards of care for children in foster care.
4.3 Judicial Reforms
The use of lawsuits to drive changes in child welfare has been a tactic since the 1970s; in fact, the vast majority of states and the District of Columbia have been subject to lawsuits concerning their child welfare systems. These lawsuits have been brought by groups such as the watchdog group Children’s Rights with the intention of forcing compliance with current law and protecting the rights of children subject to state custody (Children’s Rights, 2019). Two strategies have predominated. One emphasizes failures to comply with state or federal child welfare laws, while the second emphasizes a violation of children’s (or, less commonly, birth parents’ or foster parents’) due process rights. Federal courts have recognized that failure to keep children safe or to provide them with appropriate substitute care while in state custody violates their rights to substantive due process under the 14th Amendment of the U.S. Constitution. An overview of lawsuits involving 32 states that were active at any point after the year 2000 is detailed in Table 4.2. We identified nine lawsuits currently pending (either awaiting trial or on appeal; AZ, IN, KS, MN—Hennepin County, NM, OR, RI, TX, WV), in addition to at least 20 settlements that continue to be monitored for compliance. To identify lawsuits or settlements, we reviewed the websites of the primary groups representing the plaintiffs (Children’s Rights: www.​childrensrights.​org; A Better Childhood: www.​abetterchildhood​.​org; National Center for Youth Law: youthlaw.​org) and conducted a Google search for the terms “foster care” and “class action” to identify any additional lawsuits or settlements. Notably, there are additional suits that focus on individual plaintiffs rather than groups or classes, lawsuits that seek monetary damages rather than system reform, and lawsuits where the plaintiffs are the children’s birth parents; these are not discussed here.Table 4.2Lawsuits targeting state and local child welfare systems


	State
	Case name
	Case year (no.)
	Outcome
	Current status
	Complaints/addressed problems

	Alabama
	R.C. v. Walley
	1988 (1170)
	Settlement (1991)
	Closed (2007)
	CHSVC, PLCMT

	Arizona
	B.K. v. McKay
	2015 (185)
	Pending
	Pending
	BIRTHP, CHSVC, PLCMT, SAF, SIBKIN

	Arkansas
	Angela R. v. Clinton
	1991 (415)
	Settlement (1992)
	Closed (2001)
	CHSVC, PLCMT, SAF

	California
	Higgins v. Saenz
	2002 (501937)
	Settlement (2003)
	Monitoring
	PLCMT, SAF

	California
	Wheeler v. Sanders
	2003 (089106)
	Settlement (2005)
	Closed (2005)
	SAF

	California
	Katie A. v. Bonta
	2002 (5662)
	Settlement (2011)
	Monitoring
	CHSVC, PLCMT

	California
	Dyer v. California Interscholastic Federation
	2008 (421517)
	Law changed (2009)
	Closed (2009)
	NORM

	Connecticut
	Juan F. v. Malloy
	1989 (H-89-859)
	Settlement (1991)
	Monitoring
	BIRTHP, CHSVC, PLCMT, SAF, SIBKIN, WORK

	District of Columbia
	LaShawn A. v. Gray
	1989 (1754)
	Settlement (1991)
	Monitoring
	CHSVC, PERM, PLCMT, SAF, SIBKIN, WORK

	Florida
	Susan C. v. Dept. of Children and Families
	2006 (766)
	Settlement (2006)
	Closed (2008)
	PLCMT

	Florida
	H.G. v. Carroll
	2018 (100)
	Settlement (2019)
	Monitoring
	CHSVC

	Florida
	Ward v. Kearney
	1998 (7137)
	Settlement (2000)
	Unclear
	PLCMT, SAF, WORK

	Georgia
	Kenny A. v. Deal (state)
	2002 (1686)
	Settlement (2005)
	Monitoring
	BIRTHP, PLCMT

	Georgia
	Kenny A. v. Deal (counties)
	2002 (1686)
	Settlement (2006)
	Closed (2008/2010)
	BIRTHP, PLCMT

	Illinois
	B.H. v. Smith
	1988 (5599)
	Settlement (1991)
	Monitoring
	PLCMT, SAF, WORK

	Illinois
	Aristotle P. v. McDonald
	1988 (7919)
	Settlement (1994)
	Monitoring
	CHSVC, SIBKIN

	Illinois
	Hill v. Erickson
	1988 (296)
	Settlement (1991)
	Monitoring
	CHSVC, PLCMT

	Indiana
	B.M. v. Richardson
	1989 (1054)
	Settlement (1992)
	Monitoring
	CHSVC, PLCMT, WORK

	Indiana
	Ashley W. v. Holcomb
	2019 (129)
	Pending
	Pending
	BIRTHP, CHSVC, PERM, PLCMT, SAF, SIBKIN, WORK

	Kansas
	M.B. v. Colyer
	2018 (2617)
	Pending
	Pending
	CHSVC, PLCMT, SAF, WORK

	Maryland
	L.J. v. Massinga Donald
	1984 (4409)
	Settlement (1988)
	Closed (2011)
	CHSVC, WORK

	Massachusetts
	Connor B. v. Patrick
	2013 (2467)
	Dismissed (2014)
	Closed (2014)
	CHSVC, PERM, SAF, WORK

	Michigan
	Dwayne B. v. Snyder
	2006 (13548)
	Settlement (2008)
	Monitoring
	PERM, PLCMT, SAF, WORK

	Minnesota
	T.F. v. Hennepin County
	2017 (1826)
	Pending
	Pending
	PERM, PLCMT, SAF, WORK

	Mississippi
	Olivia Y. v. Barbour
	2004 (251)
	Settlement (2008)
	Noncompliance
	PLCMT, SIBKIN, WORK

	Missouri
	G.L. v. Sherman
	1977 (242)
	Settlement (1983)
	Closed (2006)
	CHSVC, PERM, PLCMT, SAF, WORK

	Missouri
	M.B. v. Corsi
	2017 (4102)
	Settlement (2019)
	Monitoring
	MED

	Nevada
	Clark K. v. Guinn
	2006 (1068)
	Dismissed (2009)
	Closed (2009)
	CHSVC, PLCMT, SAF, WORK

	New Hampshire
	Eric L. v. NH Dept of Health and Human Services. Dir.
	1991 (376)
	Settlement (1997)
	Closed (2005)
	BIRTHP, CHSVC, PLCMT, SAF, SIBKIN, WORK

	New Jersey
	Charlie and Nadine H. v. Christie
	1999 (3678)
	Settlement (2003)
	Monitoring
	BIRTHP, PERM, PLCMT, SIBKIN, WORK

	New Mexico
	Kevin S. v. Jacobson
	2018 (896)
	Pending
	Pending
	CHSVC, PLCMT, SAF, WORK

	New York
	Elisa W. v. City of New York
	2015 (5273)
	Settlement (2015)
	Monitoring
	CHSVC, PERM, PLCMT, SAF, WORK

	New York
	Marisol v. Pataki
	1995 (10533)
	Settlement (2001)
	Monitoring
	SAF

	New York
	Freeman v. Scoppetta
	1998 (5636)
	Settlement (1999)
	Unclear
	FOSP

	Ohio
	Roe v. Staples
	1983 (1704)
	Settlement (1986)
	Closed (2007)
	BIRTHP

	Oklahoma
	D.G. v. Yarbrough
	2008 (74)
	Settlement (2012)
	Monitoring
	CHSVC, PLCMT, SAF, WORK

	Oregon
	Wyatt B. v. Brown
	 	Pending
	Pending
	CHSVC, PLCMT, WORK

	Pennsylvania
	Anderson v. Houstoun
	2000 (4148)
	Settlement (2005)
	Closed (Unknown)
	FOSP

	Rhode Island
	Andrew C. v. Raimondo (Sam and Tony M. v. Carcieri)
	2007 (241)
	Dismissed/Appealed (2015)
	Pending appeal
	BIRTHP, PLCMT, SIBKIN, WORK

	South Carolina
	Michelle H. v. McMaster
	2015 (134)
	Settlement (2016)
	Monitoring
	CHSVC, PLCMT, SAF, SIBKIN, WORK

	Tennessee
	Brian A. v. Haslam
	2000 (445)
	Settlement (2001)
	Closed (2017)
	CHSVC, PLCMT, SIBKIN

	Texas
	M.D. v. Abbott
	2011 (84)
	Settlement (2015)
	Pending appeal
	PERM, PLCMT, SAF, SIBKIN, WORK

	Utah
	David C. v. Leavitt
	1993 (206)
	Settlement (1993)
	Closed (2008)
	PERM, SAF, WORK

	Washington
	Braam v. Dept. of Social and Health Services
	1998 (1570)
	Settlement (2004)
	Monitoring
	PLCMT

	West Virginia
	Jonathan R. v. Governor Justice
	2019 (710)
	Pending
	Pending
	CHSVC, FOSP, PERM, PLCMT, SAF, WORK

	Wisconsin
	Jeanine B. v. Doyle
	1993 (547)
	Settlement (2002)
	Monitoring
	BIRTHP, PERM, PLCMT, SAF, WORK


Note: Abbreviations are as follows: BIRTHP Rights of birth parents, including to adequate reunification services and visitation, CHSVC Services or treatments for children’s health or education needs, FOSP Rights of foster or kinship providers to adequate reimbursement and support services, MED Use and monitoring of psychotropic medications for youth in care, NORM Rights of youth to participate in normal activities, PERM Timeliness or achievement of permanency, PLCMT Placement stability or quality, use of restrictive placements, shortage of placements, SAF Adequate assurance of child safety or monitoring of placement conditions, SIBKIN Efforts to place children with siblings or kin, or maintain sibling/kin connections, WORK Workforce quality, staffing, or caseloads



The lawsuits listed in Table 4.2 typically center on (1) poor outcomes for children in the system, such as multiple placement changes, delayed permanency, and ongoing maltreatment; and (2) the system failures preceding those outcomes, including understaffing and undertraining of staff, shortages of foster homes, and failures to provide children with needed services. The consistency of issues raised across the lawsuits may in part reflect overlapping legal teams, efforts to model new complaints on successful prior settlements, or the types of data that are available to identify problems. However, the same problems persist across decades and states suggest an underlying reality that is seemingly impervious to legislative reform. For proponents, class-action lawsuits force states to be accountable for reforming egregious violations of children’s fundamental rights. Skeptics of the promises of judicial reform point to the fact that court cases take years to reach a settlement and the settlements result in decades of monitoring—a long time to wait for meaningful change. In addition, court cases name as plaintiffs the agencies in charge of administering foster care services, but those agencies have little control over budget allocations. In addition, the court’s authority is limited—it cannot mandate the allocation of new resources from the state legislatures; however, the complaints often explicitly acknowledge the role of budget shortages. For example, Michigan’s lawsuit alleged, “The decline of Michigan’s child welfare system has been fueled, in part, by a series of budget cuts that have slashed almost a fifth of the State’s social services caseworker staff and reduced funding for basic services intended to benefit children and their families” (Dwayne B. v. Granholm, 2008, p. 4). If the legislature refuses to allocate additional funds, which may require new tax revenue, the ability of agencies to take corrective action is limited. Moreover, it is not clear that the outcome measures used in monitoring states’ improvement are meaningful or sufficient. They are often the same outcomes already used in the federal Child and Family Services Reviews (CFSRs); children’s physical or mental health outcomes are not considered. As an illustration, the monitoring report for the modified settlement agreement for Michigan under the Dwayne B. v. Granholm case (which later became Dwayne B. v. Snyder, because it was signed under a new governor), largely focuses on system functioning (e.g., caseloads, staff training) or process outcomes such as adoption rates (Public Catalyst, 2014). Even the subsection of the report entitled “Health and Mental Health” does not provide data on the prevalence of or reductions in mental health or physical health problems among the foster care population; instead, it focuses on access to Medicaid, use of psychotropic medications, and access to treatment services.
Nevertheless, even skeptics of judicial reform strategies would acknowledge that there may be few alternatives. Years of fruitless effort by numerous parties to draw attention to glaring and systemic deficiencies typically precede judicial strategies. In Texas, the court concluded “Texas’s foster care system is broken, and it has been that way for decades. […] The reality is that [Texas’ Department of Family and Protective Services] has ignored 20 years’ of reports, outlining problems and recommending solutions” (M.D. v. Abbott, Memorandum Opinion and Verdict of the Court, 2015, pp. 254–255). In a Mississippi lawsuit (which the state ultimately settled), the plaintiffs alleged, “For over a decade, Defendants have known of the harm that pervasive and longstanding failures of the child welfare system are causing to children […] Years of inaction by State officials, even in the face of dire warnings, have demonstrated that judicial intervention is needed” (Olivia Y. v. Barbour, Amended Complaint, 2004, pp. 2–3). A recent class-action suit filed in Oregon echoes such statements: “The problems in the Oregon foster care system have been exhaustively documented for well over a decade” (Wyatt B. v. Brown, Class Action Complaint, 2019, p. 2). In many of these lawsuits—and there have been dozens—judicial intervention comes only after systemic failures are so egregious, explicitly documented, and willfully ignored for many years. Thus, by the time a pattern of negligence is adequately established, alternative options for reform are exhausted, and a class-action lawsuit is developed, certified, and settled, hundreds of thousands of additional children cycle through inadequate and unaccountable foster care systems.
Many consent decrees remain active for decades, ostensibly because the state is unable to demonstrate adequate resolution of the concerns raised in the complaint. Few states have successfully exited settlement agreements. Of those that have, states may be unwilling or unable to independently sustain the changes made under the supervision of the court (Ryan & Gomez, 2017). Both New Mexico (Joseph A. v. Bolson, 1983) and Kansas (Sheila A. v. Whiteman, 1993) successfully exited consent decrees—New Mexico in 2005, and Kansas in 2002. Yet, as of 2018, both the states face new lawsuits alleging longstanding deficiencies (Kevin S. v. Jacobson, 2018; M.B. v. Colyer, 2018). Why do the same problems appear in a lawsuit after lawsuit across the United States, which seemingly require decades to adequately—and perhaps only temporarily—resolve? There is not sufficient data to point to a single answer, but in examining two states’ divergent experiences with settlement decrees, some common threads emerge.
First, the settlement agreement in place in the state of Mississippi, under Olivia A. v. Barbour has been a cautionary tale. Although the state made progress in areas related to the investigation of maltreatment in foster homes and moving children to permanency, the foundation of the system remained largely unchanged. In fact, after 7 years under the settlement agreement, the state “[does] not have the capacity to meet many of the [agreement’s] most basic requirements” (p. 7). The state legislature refused to allocate additional funding—funds that the governor acknowledged are needed to hire and retain additional caseworkers—leaving the state agency unable to reduce caseloads (Dreher, 2018). In fact, despite reducing the number of children in foster care, they made no progress in reducing caseloads. Now, after more than a decade of court oversight and limited progress toward key reforms, the plaintiffs seek to place the Mississippi Department of Child Protection Services in receivership, which would amount to a federal takeover of the state system (A Better Childhood, 2019).
In contrast, the neighboring state of Tennessee has been held up as a symbol of the potential of using federal courts to overhaul child welfare. In 2017, Tennessee petitioned for and was granted dismissal of federal oversight of a settlement agreement (Brian A. v. Haslam) that had been in place since 2001. In order to exit federal oversight, the state was required to meet and maintain “performance outcomes.” Many of the measured outcome measures were the same sort of system output measures as the federal CFSRs—namely the percentages of children who exit foster care within a given time period, have stable placements, are placed with relatives or siblings, and have regular visits with birth parents. The only outcomes related to child health or functioning pertain to education and employment for youth who age out of care (Brian A. v. Haslam, Modified Settlement Agreement and Exit Plan, 2015). Importantly, however, the settlement decree included several provisions pertaining to the workforce, including higher education and training standards, targeted recruitment efforts, and competitive salaries. How was Tennessee able to meet the demands of the settlement agreement? The Center for the Study of Social Policy (2019) provides an exhaustive review of the arduous and detailed process undertaken by the state, but two factors are particularly noteworthy. First, Tennessee funded improvements to their foster care system without compromising the investigative and in-home services functions of their system (which determine whether and when children require out-of-home care). Second, in addition to a focus on measurable outputs, their strategies emphasized the importance of quality inputs—including caseworkers, foster families, and service providers. It is yet to be seen whether Tennessee’s reforms will be sustained after federal monitoring has ceased, but the results of the Brian A. settlement provide optimism about the potential of judicial action to target and achieve comprehensive system reform.
Some of the lawsuits have been narrowly tailored to address a particular topic, such as M.B. v. Colyer

, which focuses on the use and monitoring of psychotropic medications for foster youth. In contrast, others assert systemic failures in nearly every area of responsibility, such as the lawsuit against the state of Indiana in 2019 (Ashley W. v. Holcomb). Of those asserting widespread dysfunction, many specifically reference (in the complaint or settlement) understaffing or inappropriate caseloads, and an inadequate number of skilled foster family homes as factors contributing to children’s experiences of severe placement instability, maltreatment while in foster care, lack of permanency, and lack of appropriate health services (see Table 4.2).
4.4 Conclusion
The foster care systems in each state have been consistently evolving over the past five decades. Some of this evolution has been spurred by Congress and its attempts to legislate aspects of foster care to best protect children. Additional change can come from the executive branch as a result of federal Child and Family Services Reviews of each state’s child welfare system. Change has also come from the judicial branch, as advocates have sued states to reform their child welfare and foster care systems. The intention of each of these agents of change is always to improve the conditions and outcomes of children in foster care, but it is clear from the number and variety of lawsuits that different tactics work better in some states than others. Given the crucial role that child welfare systems play in our society, it is likely that reform efforts from the legislative, executive, and judicial branches will continue.
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Foster care is, and will continue to be, a necessary intervention for some children who experience severe risks in their family environments. However, the current foster care system is, in many ways, ill-equipped to advance children’s best interests and provide the quality of care that children need to heal from their experiences of abuse and neglect. The reasons for the inadequacy of current systems are multiple and complex; however, by refocusing on the best interests of children, a realistic and comprehensive path forward materializes.
Within the framework of children’s best interests, foster care can be approached, evaluated, and reformed by applying program evaluation methods. In program evaluation, the foundation is a logic model, which explains how a program or intervention is designed to work and includes clear identification of four measurable components: inputs, activities, outputs, and outcomes or impacts. The application of this framework to foster care appears in Fig. 5.1.[image: ../images/482488_1_En_5_Chapter/482488_1_En_5_Fig1_HTML.png]
Fig. 5.1Foster care as a logic model


Inputs are the resources needed to implement the intervention. In foster care, inputs include the numbers and characteristics of staff, funding sources, the network of service providers to which children and families can be referred, the supply and quality of foster homes, and the technological resources used to carry out the work. Activities refer to what is happening in the intervention—the core actions taken by caseworkers, state lawyers, and the courts. These include identifying the best placement for the child, which involves identifying available placements that would preferably include relatives, that meet the child’s developmental needs, and, where applicable, that can accept a complete sibling group. In addition to placement, core activities include assessment of children’s needs, monitoring, and case planning. This section could also include activities of guardians ad litem, including Court Appointed Special Advocates (CASAs), and parents’ attorneys. Outputs are the expected proximal results of the activities. Outputs measure whether the intervention was implemented with fidelity, and, as such, typically apply only to those who received the intervention. In foster care, outputs include placement stability, quality of placement experiences, exiting to permanency, and receipt of services based on needs identification. Many of these outputs appear under the federal Child and Family Service Reviews’ permanency and well-being domains. Importantly, however, outputs do not equate to impact because there is no point of comparison. For example, permanency provides no information about whether foster care was better or worse than the alternative (remaining in home) because permanency is not a measurable outcome for children who remain in the home. Lastly, impacts are the effects of the intervention that justify its existence—for foster care, these are child safety and well-being.
We propose that this framework will be a useful tool for researchers, administrators, and policymakers to clarify the purpose of the system, think critically about what various measures truly mean, evaluate the impacts of foster care, and propose reforms that can be rigorously evaluated. In the sections that follow, we provide recommendations for each of the four measurable components of our logical model that we believe will help state child welfare agencies do more to ensure the protection and promotion of the best interests of children in foster care. In our view, adding a focus on child well-being outcomes is perhaps the most important component of the logic model, but we discuss it last in order to discuss our recommendations in the order of the logic model. These recommendations are not exhaustive. For some problems within the foster care system, existing data on the nature, scope, and causes are insufficient to formulate solutions. Thus, our framework largely focuses on improving the capacity of the system to track problems, identify their causes, and test solutions.
5.1 Recommendation 1: Focus on Improving and Increasing System Inputs
As we discuss in Chap. 4 of this volume, inadequate funding, understaffing, and lack of placement options are common components of lawsuits seeking settlement agreements. Although the federal Child and Family Services Reviews seek to assess systemic factors that inhibit the achievement of system outputs, there is a lack of strong empirical evidence about strategies to build and sustain quality system inputs. Additional federal funding streams for testing innovative efforts to improve the workforce, the supply or quality of foster homes, or other core resources would be a first step toward a national evidence base.
5.1.1 Retaining Quality Foster Homes
For most children in the foster care system, the foster home placement is the core of the intervention. Children spend most of their time in foster care with their foster parents or group home staff, not with caseworkers, counselors, guardians ad litem, or any other system actors. Yet, minimal resources are dedicated to foster parent recruitment, retention, and training and the strategies are often not evaluated (Government Accountability Office, 2015; Office of the Inspector General, 2002a, 2002b). Moreover, many states continue to face an inadequate supply of foster homes (Chronicle of Social Change, 2018), reflecting both difficulty with recruitment and high turnover among family foster homes (Office of the Inspector General, 2002a, 2002b). Some degree of turnover is positive and expected—foster parents may adopt the children in their care if they cannot return home, and then no longer have the space to foster additional children. Others may cease fostering for personal reasons, such as divorce or health problems. However, others quit due to a lack of supports and services to sustain placements, poor communication and responsiveness from agencies, and difficulty handling the severity of children’s behavioral problems (Geiger, Hayes, & Lietz, 2013; Rhodes, Cox, Orme, & Coakley, 2006). Also troubling, a recent study found that 30% of licensed foster homes never accepted any child placements (Wulczyn et al., 2018). This seeming contradiction—high vacancy rates and concerns about a shortage of foster homes—may reflect that a significant proportion of foster families are only willing to provide care for a narrow range of children (e.g., young children without behavioral health needs) that is not reflective of the states’ foster care populations (U.S. Government Accountability Office, 2018). Recruiting and retaining families to care for the highest needs children—those who are violent, delinquent, chronic runaways, or severely developmentally delayed—is a serious challenge, one that will likely become more pressing with the recently passed restrictions on the use of congregate care (group homes or residential facilities; Bipartisan Budget Act, 2018).
An inadequate supply of foster homes may lead states to lower standards or overlook concerns about potential foster parents’ fit or preparedness. Not all foster homes are high quality, or even minimally adequate; in the worst cases, foster families, kinship families, or congregate care staff abuse or neglect the children in their care (for a review of maltreatment in foster care, see: Biehal & Parry, 2010). The home study and background checks that precede licensure of nonrelative foster homes ensure a minimum degree of quality (Child Welfare Information Gateway, 2014). Congregate facilities are also monitored for regulatory compliance, and staff are screened for criminal and child abuse records. However, given the shortage of foster homes, agencies cannot hold applicants to high standards and may accept homes that are unprepared, ill-suited, or—in the case of unlicensed kin placements—unable to meet general standards for providing care.
Effective foster parent training programs are critical to improving quality of care, which should in turn increase placement stability and improve child well-being. In addition, providing foster parents with effective training and support has been found to increase retention (Chamberlain, Moreland, & Reid, 1992). Yet, most foster parenting training programs are not evaluated for impact on retention or child placement outcomes (Festinger & Baker, 2013). The most widely used preservice training models (e.g., PRIDE and MAPP) focus heavily on the decision to foster, and system knowledge and values, rather than skill development, and have almost no empirical support (Dorsey et al., 2008; Rork & McNeil, 2011). The most promising model of care is Multidimensional Treatment Foster Care, developed and evaluated by researchers at the Oregon Social Learning Center (Chamberlain, 2003; Fisher & Chamberlain, 2000). This model was developed for a high-needs population, but their skills-focused approach to training would likely benefit all prospective foster parents (Dorsey et al., 2008). Moreover, given the lack of adequate information about children’s needs at the time of placement, and inadequate communication about children’s needs when placements change, it is clearly preferable to over-prepare foster parents than to leave them without adequate skills. Modeled after the Multidimensional Treatment Foster Care program, the more generalized in-service training program called KEEP has a growing body of evidentiary support too (Price et al., 2008; Price, Chamberlain, Landsverk, & Reid, 2009; Price, Roesch, & Walsh, 2012; Price, Roesch, Walsh, & Landsverk, 2015) but is not in widespread use. It is unlikely that cost is the only factor inhibiting uptake of evidence-based approaches, given that training programs with no evidentiary support still must be purchased for use. Yet, given the high costs of residential treatment centers, costs associated with multiple placement changes, as well as the wasted money when foster homes close after a short period, even a fairly expensive model of foster care may ultimately prove cost neutral. Other localities are moving toward professional foster care, where foster parenting is a vocation—with training, compensation, and performance evaluations commensurate with other full-time jobs (Wiltz, 2016).
Lastly, foster parent training programs labeled as trauma-informed will likely proliferate, given widespread support and requirements for trauma-informed services under the FFPSA (Middleton, Bloom, Strolin-Goltzman, & Caringi, 2019). However, the few published evaluations of trauma-informed foster parent training focus largely on participant satisfaction and self-assessment of knowledge or skills (Murray, Sullivan, Lent, Chaplo, & Tunno, 2019; Strolin-Goltzman, McCrae, & Emery, 2018; Sullivan, Murray, & Ake, 2016). For foster parents, it is critical that training goes beyond awareness of the effects of trauma and focus on externally measurable skills for parenting children exposed to trauma.
5.1.2 Re-professionalize the Workforce
An inadequate child welfare workforce is among the most intractable issues plaguing the system. It is no surprise that the workforce is in perpetual crisis: starting salaries in some areas are near the poverty line (American Federation of State, County and Municipal Employees, 2011; DePasquale, 2017), training is inadequate, the work is routinized and deprofessionalized (Ellett & Leighninger, 2006), workloads are high, and clients may be hostile or even violent (American Federation of State, County and Municipal Employees, 2011). Compounding these factors is a negative public image, in which the media and academia denigrate the system and its workforce as incompetent, indifferent, and potentially also racist, punitive, and overzealous (Ayre, 2001; Chenot, 2011; Clifford & Silver-Greenberg, 2017; Dewan, 2018; Edwards, 2016; Heimpel, 2019; Jagannathan & Camasso, 2013; Raz & Sankaran, 2019; Roberts, 2012). It is difficult to imagine recruiting and retaining a smart, dedicated, and ethical workforce under such conditions. Criticism of the system and its workforce can be constructive and drive important reforms, but caseworkers do not have the authority or independence that some critics seem to suggest. Judges oversee the most serious interventions—removal, termination of parental rights—in order to ensure that decisions are justified by evidence and necessity. Yet, this oversight rarely factors into criticisms of the system.
To hold the workforce accountable for child outcomes, child welfare caseworkers need to have salaries, credentials, training, and decision-making autonomy commensurate with such responsibility. University partnerships are one means of creating a pipeline of trained workers (Lewandowski, 1998; Strand, Detlaff, & Counts-Spriggs, 2015), but retaining a quality child welfare workforce will require competency-based training and evaluation, competitive salaries, and supportive supervision. The U.S. Children’s Bureau funds the National Child Welfare Workforce Institute to help agencies nationwide improve workforce recruitment and retention, and reduce burnout, including through the dissemination of evidence-based practices; however, rigorous evaluation of the effectiveness of their services is needed. As of November 2019, there was no child welfare workforce development or support programs with strong evidence of effectiveness (California Evidence-Based Clearinghouse for Child Welfare, 2019).
5.2 Recommendation 2: Increase System Transparency and Accountability in Foster Care Activities
For evaluation to lead to necessary and meaningful reforms, evaluation must be objective and involve external oversight. Moreover, data on system activities—including thorough and critical assessments of where the system did or not did adequately address children’s needs—must be available to the public. There are barriers to such transparency, however. Children and families involved with the child welfare system, including children in foster care, do not forfeit their privacy rights: under federal law, child abuse and neglect records are confidential (Child Welfare Information Gateway, 2017). Legitimate concerns about privacy or confidentiality can serve to obscure systemic flaws and obstruct external oversight. The confidentiality of child welfare records has also harmed the system by inhibiting its representatives from correcting the record when individuals impugn the system in public discourse or in the media, as only about 14 states permit the disclosure of case information when needed to correct or clarify information that has already been made public (Child Welfare Information Gateway, 2017). What options exist to improve transparency while maintaining confidentiality? Some advocate for adding more lawyers into the process, guaranteeing every child a guardian ad litem or Court-Appointed Special Advocate and every parent a defense attorney (Sankaran, 2010). This would increase the number of people reviewing the actions of the agency and would diversify the perspectives included in case decision making. However, given the reluctance of states and the federal government to allocate additional resources, it seems likely that such lawyers would suffer the same limitations as caseworkers—extremely high caseloads, inadequate training, limited accountability, and public scrutiny. In addition, these lawyers would be limited to advocacy on individual cases and would thus be unable to identify or change structural problems that affect the experiences and outcomes of children in foster care.
Another option is accountability through independent reviews of state procedures. States are required to have citizen review panels under amendments to the Child Abuse Prevention and Treatment Act in 1996. These panels have authority to review system activities but were created with the intent of publically naming and shaming system failures, which likely reduces buy-in from state agencies (Collins-Camargo, Buckwalter, & Jones, 2016). Moreover, depending on the composition of the review panel, it is not clear that its members would have the expertise to make appropriate recommendations (Collins-Camargo et al., 2016).
States can also perform their own audits of their child welfare systems. In several states, offices of the auditor general or groups of legislators have conducted audits, focusing on issues including performance, legal compliance, and expenditures (e.g., Illinois Office of the Auditor General, 2019; Pennsylvania Office of the Auditor General, 2017). To our knowledge, there is no evidence to assess whether such audits produce meaningful reform. Notably, several states that later experienced class action lawsuits (see Chap. 4) had previous governmental or nongovernmental audits or similar reports identifying problems; thus, such audits may lay the groundwork for later efforts to enforce standards of practice.
The path toward greater accountability and transparency is not entirely clear, but finding it is a crucial step toward ensuring child safety and well-being and increasing public confidence in the child welfare system.
5.3 Recommendation 3: Rigorously Evaluate Linkages Between Outputs and Outcomes
Existing studies on the effects of foster care on children have produced positive, negative, and null results across different domains of well-being, in different samples, and at different points in time (See Chap. 3 of this volume). This suggests a great degree of heterogeneity in the effects of foster care that may depend both on children’s characteristics and their specific experiences within foster care. The types of within-care experiences that are emphasized in policy and in the Child and Family Services Reviews are placement setting (placement with kin, nonrestrictive placements, placement with siblings), placement stability, and time until permanency. If those outputs largely explain heterogeneity in the well-being outcomes of children in foster care, then those are the right foci. However, the evidence that these outputs improve well-being is, in many cases, not especially compelling. There is little evidence that family reunification or sibling placement improves child well-being, and some evidence that it can be harmful (Bellamy, 2008; Biehal, 2007; Font, Berger, Cancian, & Noyes, 2018; Hegar & Rosenthal, 2011; Lau, Litrownik, Newton, & Landsverk, 2003; Leathers, 2005; Linares, Li, Shrout, Brody, & Pettit, 2007; Taussig, Clyman, & Landsverk, 2001). Kinship care has garnered widespread support owing largely to studies linking kin placement with fewer (caregiver-reported) behavioral problems and higher placement stability (Rubin et al., 2008; Winokur, Holtan, & Batchelder, 2014; Wu, White, & Coleman, 2015). Yet, increased placement stability in kinship care may reflect policies that move children for the purpose of kinship placement rather than, or in addition to, any inherent benefits of kinship care (Font, 2015; Font, Sattler, & Gershoff, 2018). Moreover, other studies link kinship care with worse educational outcomes, and higher rates of teen pregnancy and substance use (Font, 2014; Font, Cancian, & Berger, 2019; Sakai, Lin, & Flores, 2011) or report null or heterogeneous effects on stability and well-being outcomes (Andersen & Fallesen, 2015; Fechter-Leggett & O’Brien, 2010; Hayduk, 2017; Ryan, Hong, Herz, & Hernandez, 2010; Sakai et al., 2011; Stacks, Beeghly, Partridge, & Dexter, 2011).
Placement stability is one output that has a logical link to child well-being. Unstable placements deprive children of the opportunity to form secure attachments and can interfere with their academic progress (Clemens, Klopfenstein, Lalonde, & Tis, 2018). However, poorly functioning children are more likely to disrupt a placement, which in turn may worsen their functioning (Aarons et al., 2010). Thus, redirecting focus to improving child well-being—rather than relying on placement stability to ensure well-being—may achieve both goals. Moreover, it is possible that “saving” a placement at risk of disruption merely delays disruption or keeps a child in a placement where their needs are not met. The quality of children’s experiences in their foster care placement is not meaningfully and systematically measured in current federal evaluation protocols (e.g., CFSRs) and is largely missing from research on outcomes for children in foster care. Children vary in their needs, strengths, and personalities, and foster homes vary in their experience, skills, and deficits. The best chance of success requires that foster families’ resources, expectations, training, and supports align with the needs of the child (Redding, Fried, & Britner, 2000). However, several research studies on disrupted foster and adoptive placements demonstrate that agencies regularly place children without regard to the preparedness, experience, training, or preferences of the foster home (Egbert & Lamont, 2004; Schmidt, Rosenthal, & Bombeck, 1988). Ongoing assessment of the alignment, or match, between the child and foster placement is necessary to ensure that the child is adjusting well to their new setting and receiving appropriate care consistent with their needs. Specific points of interest may include whether placements provide a sense of belonging, emotional support, social enrichment, cognitive stimulation, and other core aspects of a healthy home life for the child, and whether the foster care provider is able to cope with any difficulties in the child’s behavior or functioning.
5.4 Recommendation 4: Track Outcomes of Child Safety and Well-Being
We end with what we believe is the most important, and potentially most transformative, recommendation for changing the foster care system—namely, introducing a focus on and measurement of child well-being outcomes so that our knowledge about the impacts of foster care is not limited to short-term process-related outputs. Impact measurement is critical to understanding whether, to what extent, and for whom foster care is an effective intervention.
5.4.1 Tracking Child Safety
All agencies are required to track child safety, but typically tracking of child safety focuses only on new substantiated investigations within a 12-month window (Administration for Children and Families, 2014), a measure that is of limited value due to the short time frame, as well as inconsistent decision-making or inadequate investigations leading to decision-making errors. In order to better track the outcomes of all children who are involved with the child welfare system, we recommend that states track and report on both investigated and substantiated reports of maltreatment over multiple years, and report comparable metrics of new alleged and confirmed maltreatment reports for children who remained in the home and children placed in foster care. This could be accomplished through better integration of the National Child Abuse and Neglect Data System (NCANDS)



 with the Adoption and Foster Care Analysis and Reporting System (AFCARS) and higher data quality standards for NCANDS submissions.
5.4.2 Beyond Safety: Why Agencies Should Track Child Well-Being
Safety should constitute a floor, rather than a ceiling, for children involved with the child welfare system. As the federal government clearly acknowledges, child safety is necessary but not sufficient as a goal (Administration for Children and Families, 2012). Well-being is the third and final mandate of the child welfare system (in addition to safety and permanency), yet few states integrate robust measures of child well-being into their standard practices. Some suggest that a greater emphasis on child well-being is beyond the scope or capacity of the child welfare system (Barth & Jonson-Reid, 2000). When agencies are struggling with more basic performance issues, like stability and permanency, why focus on well-being, which is arguably more difficult to achieve and somewhat abstract? We argue that ongoing, system-wide measurement of child well-being would serve at least five important functions.
First, the assessment of well-being of children in the foster care system would raise the bar from merely keeping children alive to helping them thrive. It would also move federal and state governments to seek the best for all children and not lower the bar of expectations for children from at-risk environments (Sattler & Gershoff, 2019). Internationally, there has been a movement away from a traditional focus on merely reducing morbidity and mortality toward a strengths-based focus on improving children’s well-being (Ben-Arieh, 2008; Lippman, Moore, & McIntosh, 2011).
Second, systematic measurement of child well-being would allow for better understanding of the impacts of removing children from their homes and placing them in foster care, relative to the impacts of leaving children in high-risk environments following a maltreatment investigation. As we discuss in Chap. 3 of this volume, individual research studies that attempt to estimate the effects of foster care on well-being have produced positive, negative, and null findings, depending on the sample, the domains of well-being considered, the time period, and analytic approach. Estimating differences in well-being for children left in the home and children placed in foster care provides feedback on whether foster care is meeting the minimal standard of not making a difficult situation worse. Of course, children entering foster care likely experienced a greater frequency, severity, or duration of maltreatment prior to entering care than children maintained in their homes; thus, impact studies must be carefully conducted to avoid conflating the effects of chronic or severe maltreatment with the effects of foster care.1
Third, tracking of well-being would enable ongoing feedback about whether the activities and outputs of the foster care system are producing the desired impacts for individual children. Children may enter foster care with academic delays, behavioral issues, and mental health problems, but appropriate compensatory services and supportive foster caregivers are expected to mitigate rather than exacerbate or perpetuate those issues. Well-being measurement refocuses decision making on advancing child well-being rather than, or in addition to, checking the boxes of various placement and permanency priorities. Even when children are meeting their other goals (i.e., in a stable family-like placement, moving toward permanency), they may be missing developmental milestones or struggling with unidentified health challenges. Readily available well-being-related indicators allow agencies, courts, and service providers working with the child to identify areas where that child needs additional support, and monitor whether those supports are working as expected.
Fourth, well-being indicators may serve as early warning signs for problems such as placement disruption and could identify barriers to achieving permanency goals. Child behavior problems are a major factor in the disruption of foster and adoptive placements (Festinger, 2014; Oosterman, Schuengel, Wim Slot, Bullens, & Doreleijers, 2007) and may reduce the quality of care that children receive (Font & Berger, 2015; Sattler, Font, & Gershoff, 2018). The availability of high-quality information on children’s well-being can also help agencies to identify the best placement for a child, and provide foster or adoptive parents with the information they need to support the child and sustain the placement.
Fifth, many of the mental and behavioral health providers that child welfare agencies contract with or refer children for services may be ineffective. Many children in foster care receive some form of mental or behavioral health treatment; however, much of that therapy may not involve evidence-based practices and there is no systematic tracking of its effectiveness. Without evidence of effectiveness, the federal Child and Family Services Reviews can only assess whether a child received a service, not whether that child received services able to address their needs. By tracking child well-being, state agencies can hold their providers accountable for providing effective services and maximize cost effectiveness.
5.4.3 Strategies for Measuring and Tracking Child Well-Being
There are several examples that U.S. states could use to select indicators of well-being. UNICEF periodically releases a report comparing child well-being in wealthy countries that balances positive outcomes such as physical health, achievement, health behaviors (e.g., eating and exercising) with a number of negative indicators such as poverty, crowding, and mortality (UNICEF Office of Research, 2013). The federal interagency Forum on Child and Family Statistics track national indicators of children’s well-being and issues a report with a different set of indicators each year. However, the indicators tend to focus on negative outcomes, as illustrated by the current report that focuses on children’s exposure to poverty, homelessness, violence exposure, and opioid misuse. Lippman et al. (2011) have proposed a framework of positive indicators such as healthy habits, school engagement, positive relationships, and psychological well-being. However, with 60 different domains and multiple indicators within each, this framework could not feasibly be implemented by state foster care systems. Rather, their framework is a helpful menu from which governments could choose key indicators—preferably the same indicators across states to allow for comparability.
Yet, measurement of well-being would be challenging, given that caseworkers may have no formal training on assessing well-being and are often already overburdened with documentation requirements. In addition, if child welfare system caseworkers were responsible for assessing and documenting child well-being and such measures were used to evaluate staff or distribute funding, such outcomes may be biased or manipulated and cease to be meaningful (Campbell, 1979; Prottas, 1978). For example, reliance on caseworker measurement of child well-being could create a perverse incentive for caseworkers to ignore or minimize a child’s difficulties. Use of child well-being measures must be implemented cautiously to avoid such unintended consequences. Overall, integrating existing data systems may be the most realistic approach to tracking child well-being. Integrated data systems that link children’s foster care records with their school, juvenile justice, and health care records can provide electronic access to up-to-date records in a variety of relevant domains of well-being, and thereby facilitate caseworkers in tracking changes in children’s well-being and identifying problems before they escalate. These data systems would also reduce the burden on caseworkers to locate and request records, and because such data are generated outside of the child welfare system, they are less susceptible to manipulation. Once integrated, states could develop procedures to notify caseworkers when an important event has happened (e.g., injury, new medication, runaway episode, school suspension), allowing the caseworker to appropriately monitor the situation, provide supports, or intervene.
Integrated data systems are being developed in a variety of states and localities that link child welfare records to other systems, including public assistance, education, and health care. States may also consider options for contracted service providers to directly input data on the children’s services (e.g., progress reports, assessments) into the child welfare case management system. Upload/input-only access by contracted providers would protect the privacy and integrity of children’s electronic case records while also ensuring that the case records are more complete. Given frequent changes in caseworkers and service providers, a shared data repository would reduce the information loss, redundancies, and errors associated with transferring or copying information across multiple systems or with using paper files. We recommend state and federal support for such initiatives, with an emphasis on using these data to provide real-time feedback about children’s safety and well-being and to conduct systematic, rigorous comparisons of safety and well-being outcomes for children entering foster care and children remaining at home following maltreatment.
5.5 Conclusion
We as a society have an obligation to protect and assist the most vulnerable children in our midst. Foster care likely is, and will remain for the foreseeable future, the best option society has for helping children who face immediate and severe threats to their health and safety from their caregivers. We believe it is time for both states and the federal government to treat the foster care system as the intervention it is, by evaluating its short- and long-term impacts through application of a logic model such as the one we proposed here. Our four recommendations for system reform: (1) focus on retaining quality foster homes and re-professionalizing the workforce; (2) increase system transparency and accountability; (3) rigorously evaluate linkages between outputs and impacts; and (4) leverage technology to track child safety and well-being, have the potential to affect real and lasting change in how the system works and how children are affected by it.
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Footnotes
1We note that the National Surveys of Child and Adolescent Well-Being, sponsored by the U.S. Department of Health and Human Services, attempted to do exactly that. However, these surveys are based on samples, and therefore do not provide real-time feedback for caseworkers and agencies to understand the progress or regress of individual children. In addition, these surveys lack reliable history and risk information, and, for children under age 11, rely on caregiver-reported safety and well-being, thereby hindering strong impact studies.
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