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Preface
Largely overlooked until the last two decades, Miranda evaluations may eventually overshadow all other criminal forensic mental health issues combined. A conservative estimate (Rogers 2011) is that several hundred thousand adult defendants per year—persons with serious mental disorders and severely impaired Miranda abilities—waive their rights and confess without the benefit of counsel. Each year, comparable numbers are estimated for developmentally immature juvenile detainees facing custodial questioning. This book is timely in addressing this emerging crisis and in positioning psychologists and psychiatrists as the professionals best equipped to meet its challenges.

              Conducting Miranda Evaluations
              provides practicing psychologists and psychiatrists with both the conceptual framework and clinical methods needed to respond to these forensic assessment opportunities. Readers are presented with balanced, empirically driven guidance on how to interact with counsel, conduct these assessments, and communicate their conclusions to the legal community. This book provides mental health professionals with the necessary legal and forensic background for carrying out sophisticated evaluations that cover both Miranda comprehension and reasoning. In addition, two chapters describe how to integrate findings and communicate them via forensic reports and expert testimony. The final chapter broadens the focus to other professional roles and responsibilities involving education, consultation, and research.
            
The professional audience for this book is likely to be both broad and diverse. In highly populated urban centers, readers will likely be composed predominantly of forensic psychologists and psychiatrists with similarly specialized training. However, more than 1000 rural and semirural counties in the United States depend mostly on seasoned generalists to evaluate routinely forensic assessments such as Miranda consultations. This book will be respectful of both professional audiences and a smaller group of criminal attorneys seeking to educate themselves about the psychological advances in Miranda issues.

Richard Rogers
Eric Y. Drogin
Denton, TX, USABoston, MA, USA
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Appellate Decisions on Miranda Issues
Why Study These Decisions?
Forensic mental health services do not occur in a vacuum. Instead, they should be conceptualized as an often complex system that interfaces law, criminal justice, and specialties of forensic psychology and psychiatry.
When we conduct clinical evaluations or psychotherapy, be it in a hospital, in a school, or in the privacy of our own offices, we—in collaboration with our patients/clients—are the professionals running the show. Stated in simple terms, we find out what may be wrong, and we try to make it better. Yes, there are laws that shape what we do and how we should do it. Ethical codes (e.g., American Academy of Psychiatry and the Law 2005; American Psychological Association 2017) provide mandatory standards for professional comportment. Guild-driven guidelines set aspirational goals we wish we could always attain. As long as we keep it within the navigational beacons, how we succeed is left up to us.
Forensic mental health services are about solving other professionals’ referral issues, generally on terms they devise, concerning issues they find important, consistent with their own behavioral assumptions. As mental health professionals who function in the legal arena, we still obey the law, adhere to our ethical codes, and pursue our guidelines. While it is true that we have been afforded considerable freedom in how we perform our forensic duties, if we fail to discern and deliver what the criminal justice system thinks it needs from us, we are literally wasting their time and ours.
Fortunately, figuring out the expectations of other professionals is a rational and intuitive process for which we are uniquely skilled, given our clinical expertise. Moreover, we do not have to look far to find our data set. As it turns out, the criminal justice system has found a way to share this information in a direct fashion information for centuries: the appellate decision. In these written opinions, senior judges settle interpretive disputes about all manner of legal issues. They take great pains to explain their reasoning, overtly communicating both their objectives and their assumptions so that trial judges—and we as forensic practitioners—may get it right in future cases.
The vast, intricate realm of Miranda jurisprudence burst into public consciousness with a high-profile and controversial appellate decision over half a century ago, drawing from several decades’ worth of prior opinions and spawning a series of consequential new rulings that debut periodically to the present day. What has endured throughout all of these appellate decisions, essentially unscathed, is the fundamental notion that when law enforcement professionals take someone into custody, certain warnings must be provided if they want to use that person’s statements as evidence. Is it really that simple? The Supreme Court of the United States (the “Court”) has been telling us so for a long time now, but apparently legal and mental health professionals alike are still not getting it right.
The Miranda Decision: What Did It Actually Tell Us?
Similar to such other legally, forensically, and clinically fraught notions as reporting requirements under the “duty to warn” (Shah et al. 2013), notification requirements under the “Health Insurance Portability and Accountability Act” (HIPAA
                
              ; Richards 2009), and confidentiality requirements under the doctrine of “informed consent” (Knapp et al. 2017), our grasp of the warning and waiver requirements of Miranda v. Arizona (1966) is best addressed by going directly to the source. Overlapping concerns of misinformation, superstition, and what can simply be described as sloppy practices are each potentiated by a failure to reconnect with what this decision lays out in some of the most compelling and concise language in all of American criminal law.
Ernesto Miranda—one of three defendants whose case was addressed in the Court’s combined decision—was arrested in his home and transported to a local police station. An interrogation conducted by two police officers for approximately 2 h resulted in this “seriously disturbed individual
                
                
              ” (p. 457) providing a signed confession. The officers “admitted at trial that Miranda was not advised that he had a right to have an attorney present” (p. 491). The trial court admitted Miranda’s statement into evidence, despite his attorney’s objections. Miranda was subsequently convicted of both kidnapping and rape and sentenced to two concurrent terms of 20–30 years.
The Supreme Court of the United States cogently stated (p. 439) that:	The cases before us raise questions which go to the roots of our concepts of American criminal jurisprudence: the restraints society must observe consistent with the Federal Constitution in prosecuting individuals for crime. More specifically, we deal with the admissibility of statements obtained from an individual who is subjected to custodial police interrogation and the necessity for procedures which assure that the individual is accorded his privilege under the Fifth Amendment to the Constitution not to be compelled to incriminate himself.




Providing an overview of seven decades of prior reasoning, the Court noted with approval its assertion in Brown v. Walker (1896) that, concerning the plight of the custodial suspect, “the ease with which the questions put to him may assume an inquisitorial character, the temptation to press the witness unduly, to browbeat him if he be timid or reluctant, to push him into a corner, and to entrap him into fatal contradictions” had inspired American colonists to make “a denial of the right to question an accused person a part of their fundamental law, so that a maxim, which in England was a mere rule of evidence, became clothed in this country with the impregnability of a constitutional enactment” (pp. 596–597).
In Chambers v. Florida (1940)
                
                
              , the Court had described a situation in which incarcerated murder suspects, subjected to incessant questioning for days on end, “at no time during the week were permitted to see or confer with counsel or a single friend or relative” (p. 231), leading to a holding later described in Blackburn v. Alabama (1960) as establishing “that coercion can be mental as well as physical, and that the blood of the accused is not the only hallmark of an unconstitutional inquisition” (p. 206).
Miranda arrived in the wake of a decision rendered just 2 years earlier—Escobedo v. Illinois (1964)
                
                
              —that without Miranda would surely have been remembered as “the” custodial interrogation case. Escobedo was arrested for shooting his brother-in-law, and was eventually convicted of murder after making a “damaging statement” (p. 478) while his own lawyer, present in the same building, was not allowed to see him. The Court ruled in this case that when an investigation “has begun to focus on a particular suspect” who “has been taken into police custody” and who “has requested and been denied an opportunity to consult with his lawyer,” and “the police have not warned him of his absolute constitutional right to remain silent,” then “no statement elicited by the police during the interrogation may be used against him at a criminal trial” (pp. 490–491).
After reviewing, in considerable depth, the nature of then-current interrogation practices, the Court in Miranda asserted that Miranda had been “thrust into an unfamiliar atmosphere and run through menacing police interrogation procedures” and that “it is obvious that such an interrogation environment is created for no purpose other than to subject the individual to the will of his examiner” (p. 457). The Court further observed that “this atmosphere carries its own badge of intimidation … this is not physical intimidation, but it is equally destructive of human dignity,” and maintained that “unless protective devices are employed to dispel the compulsion inherent in custodial surroundings, no statement obtained from the defendant can truly be the product of his free choice” (pp. 457–458).
The Court stated (p. 467) that “unless we are shown other procedures which are at least as effective in apprising accused persons of their right of silence and in assuring a continuous opportunity to exercise it,” specific “safeguards must be observed” (pp. 467–468):	At the outset, if a person in custody is to be subjected to interrogation, he must first be informed in clear and unequivocal terms that he has the right to remain silent. For those unaware of the privilege, the warning is needed simply to make them aware of it—the threshold requirement for an intelligent decision as to its exercise. More important, such a warning is an absolute prerequisite in overcoming the inherent pressures of the interrogation atmosphere. It is not just the subnormal or woefully ignorant who succumb to an interrogator’s imprecations, whether implied or expressly stated, that the interrogation will continue until a confession is obtained or that silence in the face of accusation is itself damning, and will bode ill when presented to a jury. Further, the warning will show the individual that his interrogators are prepared to recognize his privilege should he choose to exercise it.




In this passage, the Court provides a rationale for the underlying notion of Miranda warning requirements that is as much socially as it is legally inclined. The filament running through this language—although the term itself does not surface—is one of fundamental fairness. There is also a clear acknowledgement of the purpose as well as the nature of custodial interrogations (Frantzen 2010).
The Court was not content with a mere notification of the “right to silence,” mandating additionally (pp. 469) that:	The warning of the right to remain silent must be accompanied by the explanation that anything said can and will be used against the individual in court. This warning is needed in order to make him aware not only of the privilege, but also of the consequences of forgoing it. It is only through an awareness of these consequences that there can be any assurance of real understanding and intelligent exercise of the privilege. Moreover, this warning may serve to make the individual more acutely aware that he is faced with a phase of the adversary system—that he is not in the presence of persons acting solely in his interest.




Arguably decades before its time, this insight concerning the natural inclination of persons toward law enforcement implicitly acknowledges a perceptual sociocultural distinction when it comes to the citizenry’s perception of law enforcement and its alignment with the interests of citizens as a whole (Intravia et al. 2018). What is anticipated here is that arrest and questioning will ensnare a broad cross-section of the population, not just in terms of cognitive capacity and related educational experience, but also in terms of exposure to the criminal justice system and alignment with its avowed purpose.
Beyond this warning, the Court further provided (pp. 469–70) that:	The circumstances surrounding in-custody interrogation can operate very quickly to overbear the will of one merely made aware of his privilege by his interrogators. Therefore, the right to have counsel present at the interrogation is indispensable to the protection of the Fifth Amendment privilege under the system we delineate today. Our aim is to assure that the individual’s right to choose between silence and speech remains unfettered throughout the interrogation process. A once-stated warning, delivered by those who will conduct the interrogation, cannot itself suffice to that end among those who most require knowledge of their rights. A mere warning given by the interrogators is not alone sufficient to accomplish that end … thus, the need for counsel to protect the Fifth Amendment privilege comprehends not merely a right to consult with counsel prior to questioning, but also to have counsel present during any questioning if the defendant so desires.




Conveyed here in no uncertain terms is the need for Miranda warnings to be not just delivered and comprehensible, but also effective (Rogers et al. 2013). A pro forma recitation, a ticking of the procedural box, a “tagging up” in terms of arrest protocol—clearly, none of these was an end in and of itself in the minds of this decision’s drafters.
The Court also specified (p. 473) that:	In order fully to apprise a person interrogated of the extent of his rights under this system, then, it is necessary to warn him not only that he has the right to consult with an attorney, but also that, if he is indigent, a lawyer will be appointed to represent him. Without this additional warning, the admonition of the right to consult with counsel would often be understood as meaning only that he can consult with a lawyer if he has one or has the funds to obtain one. The warning of a right to counsel would be hollow if not couched in terms that would convey to the indigent—the person most often subjected to interrogation —the knowledge that he too has a right to have counsel present. As with the warnings of the right to remain silent and of the general right to counsel, only by effective and express explanation to the indigent of this right can there be assurance that he was truly in a position to exercise it.




In this passage, the Court is digging, in deeply detailed fashion, into the notion that legal representation is comprised of more than just a binary advisement as to whether or not to avail oneself of the right to silence. Counsel’s ongoing presence is a critical factor, as new information—factually accurate or otherwise—is proffered by questioners and new enticements are offered (Davies and Worden 2009; Rogers et al. 2007).
The Court explicitly stated that Miranda rights should not be construed as a one-time decision (p. 479): “Opportunity to exercise these rights must be afforded him throughout the interrogation.” Regarding the ongoing right to silence, it held that the accused be apprised of “their right of silence and to assure a continuous opportunity to exercise it” (p. 444). Moreover, the right to counsel can be asserted at “any stage of the process” (pp. 444–445). If an effort to erase any doubt regarding this matter, the Court added the following clarification:	The mere fact that he may have answered some questions or volunteered some statements on his own does not deprive him of the right to refrain from answering any further inquiries until he has consulted with an attorney and thereafter consents to be questioned.




The five Miranda components are summarized in Table 1.1. They include four rights as well as cautionary advice about the risks of talking. Importantly, the warning must be provided before any questioning so as to convey the Miranda-relevant information prior to any opportunities for self incrimination.Table 1.1Requisite Miranda warning components


	Component
	Right or advice?
	Guiding language from the Miranda decision

	Right to remain silent
	Right
	“He must be warned prior to any questioning that he has the right to remain silent.” (p. 479)

	Risks of talking
	Advice
	“He must be warned prior to any questioning … that anything he says can be used against him in a court of law.” (p. 479)

	Right to an attorney
	Right
	“He must be warned prior to any questioning … that he has the right to the presence of an attorney.” (p. 479)

	Appointment of an attorney if indigent
	Right
	“He must be warned prior to any questioning … if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires.” (p. 479)

	Assertion of rights at any time
	Right
	“Opportunity to exercise these rights must be afforded him throughout the interrogation.” (p. 479)




How well are these components communicated to detainees? Box 1.1 summarizes the key differences in clarity and completeness based on two national surveys (see Rogers et al. 2008). As detailed in subsequent chapters, forensic practitioners must evaluate both the information presented as well as what understanding was conveyed. For instance, many detainees may fully realize that defense attorneys will play an active role, irrespective of whether this is mentioned. More concerning for many arrestees involves the occasional use of legalese. If the word “waiver” is not clearly explained, how may detained individuals understand the meaning of this word that typically requires a college education (see Chap. 3, Table 3.​4).
On occasion, Miranda warnings include potentially misleading statements. Rogers et al. (2008) found that about one-fourth of Miranda warnings contained the following statement: “remain silent until counsel is available.” Many detainees may simply overlook the conditional word, “until.” Alternatively, they may wrongly decide that talking is inevitable and choose now without counsel over later with legal representation. Again, forensic practitioners must ascertain the meaning of Miranda content for each detainee of included and omitted material. As an example of the latter, will I or my family be responsible for unaffordable legal services? Professionals are prudently cautioned never to extrapolate from their own understanding of Miranda content but rather inquire from each examinee.
Omissions of key information are likely based on well-intentioned assumptions that such material is either known or easily inferred. For instance, it appears easy to infer that evidence in a criminal matter would be used for the purposes of prosecution (Component #2, Box 1.1). In contrast, the earlier cited example remains obviously ambiguous. Persons may be appointed, such as the conservator of a will, without being reimbursed by the court.
Box 1.1

                Miranda Components and Key Differences in Content
                	1.Right to silence	a.Most do not unexplained what this means

 

	b.The rest mention there is no obligation to talk

 





 

	2.Evidence against you	a.Most specify in court or at trial

 

	b.The rest do not specify

 





 

	3.Right to an attorney	a.About half designate physically to be present

 

	b.About half mention duties: “advise” or “consult”

 





 

	4.Access to appointed counsel	a.Most do not mention who pays for legal services

 

	b.The rest clarify the services are free to detainees

 





 

	5.Assertion of rights	a.Most use simple language (e.g., “stop at any time”)

 

	b.The rest use legalese (e.g., “withdraw your waiver”)

 





 




              

Beyond Miranda content, the Court addressed (pp. 473–474) how this content would be implemented on a practical basis:	Once warnings have been given, the subsequent procedure is clear. If the individual indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease. At this point, he has shown that he intends to exercise his Fifth Amendment privilege; any statement taken after the person invokes his privilege cannot be other than the product of compulsion, subtle or otherwise. Without the right to cut off questioning, the setting of in-custody interrogation operates on the individual to overcome free choice in producing a statement after the privilege has been once invoked. If the individual states that he wants an attorney, the interrogation must cease until an attorney is present. At that time, the individual must have an opportunity to confer with the attorney and to have him present during any subsequent questioning. If the individual cannot obtain an attorney and he indicates that he wants one before speaking to police, they must respect his decision to remain silent.




The Court’s observation here that “any manner” of assertion of the right to silence will lead to the cessation of questioning eventually led—as described later in this chapter, in considerable detail—to additional appellate decisions that seem to draw a critical distinction between being silent and wishing to remain silent (Gillard et al. 2014). Overall, what is and has remained clear is that further interrogation is seen as an undue burden for those whose right to silence appears to imply that theirs is not the only silence that matters.
Finally, the Court described how, “unless other fully effective means are adopted,” the “following measures are required” (p. 479):	He must be warned prior to any questioning that he has the right to remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of an attorney, and that, if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires. Opportunity to exercise these rights must be afforded to him throughout the interrogation. After such warnings have been given, and such opportunity afforded him, the individual may knowingly and intelligently waive these rights and agree to answer questions or make a statement. But unless and until such warnings and waiver are demonstrated by the prosecution at trial, no evidence obtained as a result of interrogation can be used against him.




The foregoing “fully effective means” provision presages a string of appellate cases, subsequently examined in this chapter in depth, that grapple with an unintended interpretive legacy of this decision—a wrongheaded assumption on the part of some courts that the language employed in Miranda constitutes the actual words that must be present in each and every advisement. Rather than precise verbiage, Miranda was intended to provide general descriptions for each components.
Representative of the dissenting opinions of four Justices in Miranda is the following passage (p. 500):	Now the Court fashions a constitutional rule that the police may engage in no custodial interrogation without additionally advising the accused that he has a right under the Fifth Amendment to the presence of counsel during interrogation and that, if he is without funds, counsel will be furnished him. When, at any point during an interrogation, the accused seeks affirmatively or impliedly to invoke his rights to silence or counsel, interrogation must be forgone or postponed. The Court further holds that failure to follow the new procedures requires inexorably the exclusion of any statement by the accused, as well as the fruits thereof. Such a strict constitutional specific inserted at the nerve center of crime detection may well kill the patient.




The “patient” remains alive, although opinions continue to differ as to how well. The 5–4 split in the Miranda case presaged the specifically delineated camps that skirmish over the interpretation of its legacy through to the present day. The following sections of Chap. 1 address how subsequent appellate cases have addressed various aspects of “unfinished business” in ensuring Constitutional protections. It does lead to speculation about whether the original drafters have seen it this way.
Miranda Language—Why Aren’t They Using the Right Words?
It’s not as if the Miranda decision itself is hard to find. On Google, the simple query “Miranda v. Arizona”
                
               pulls up over 13,000,000 results. Free legal search engines like Justia (2018), Oyez (2018), and Cornell Law School’s Legal Information Institute (2018) offer links to the full text of the Court’s decision. Moreover, some sites also include such additional resources, such as filing documents and audio recordings of the actual oral arguments. The website of the United States Courts (2018) helpfully provides a slew of “activity resources” for attorneys and members of the public alike, including an educational podcast and a video on the “Voices of Miranda v. Arizona” that bring various aspects of the case to life.
So, why is it so hard to get the words right? Admittedly, it would be asking a lot for law enforcement officers to carry a copy of the entire Miranda decision around with them—in its originally published form, it weighed in at some 69 pages—but how about something as simple as a card inscribed with the precise, legally sanctioned warning?
As a matter of fact, many police departments issue such cards, but strangely the language seems to vary from jurisdiction to jurisdiction (much more about this phenomenon in Chap. 2). From a strictly legal standpoint, how can this be?
After Miranda had been the law of the land for a decade and a half, with lawyers around the country challenging these variations at every turn, the Court agreed to take up this issue in Prysock v. California (1981). The case involved Randall, a juvenile arrested for murder. He was taken into custody and brought to the local sheriff’s department. Once initially being advised of his Miranda rights, Randall refused to speak with law enforcement officers. His parents were then summoned; after Randall spoke with them, he agreed to answer a police sergeant’s questions after all. At this juncture, Randall was led through his “legal rights” a second time, and the following conversation ensued (pp. 356–357):	Sgt. Byrd:	Mr. Randall James Prysock, earlier today I advised you of your legal rights, and at that time you advised me you did not wish to talk to me, is that correct?

	Randall P.:	Yeh.

	Sgt. Byrd: 	And, uh, during, at the first interview, your folks were not present, they are now present. I want to go through your legal rights again with you and after each legal right I would like for you to answer whether you understand it or not … Your legal rights, Mr. Prysock, is [sic] follows: Number one, you have the right to remain silent. This means you don’t have to talk to me at all unless you so desire. Do you understand this?

	Randall P.: 	Yeh.

	Sgt. Byrd: 	If you give up your right to remain silent, anything you say can and will be used as evidence against you in a court of law. Do you understand this?

	Randall P.: 	Yes.

	Sgt. Byrd: 	You have the right to talk to a lawyer before you are questioned, have him present with you while you are being questioned, and all during the questioning. Do you understand this?

	Randall P.: 	Yes.

	Sgt. Byrd: 	You also, being a juvenile, you have the right to have your parents present, which they are. Do you understand this?

	Randall P.: 	Yes.

	Sgt. Byrd: 	Even if they weren’t here, you’d have this right. Do you understand this?

	Randall P.: 	Yes.

	Sgt. Byrd: 	You all, uh,—if,—you have the right to have a lawyer appointed to represent you at no cost to yourself. Do you understand this?

	Randall P.: 	Yes.

	Sgt. Byrd: 	Now, having all these legal rights in mind, do you wish to talk to me at this time?

	Randall P.: 	Yes.




At trial, Randall was convicted of first-degree murder, with aggravating circumstances of torture and robbery. When the California Court of Appeal reviewed his case, however, it reversed the trial court’s decision and granted Randall a new trial, ruling that his “recorded incriminating statements, given with his parents present, had to be excluded from consideration by the jury” because he “was not properly advised of his right to the services of a free attorney before and during interrogation” (p. 358).
Although the California Court of Appeal acknowledged that Randall had been told that he could “talk to a lawyer” before being questioned, could have that lawyer present “while you are being questioned, and all during the questioning,” and could have this lawyer “appointed to represent you at no cost to yourself,” it concluded that “these warnings were inadequate” because Prysock “was not explicitly informed of his right to have an attorney appointed before further questioning” (pp. 358–359; emphasis supplied).
The Court of Appeal buttressed this perspective by noting that one of the “virtues” of Miranda was that “its precise requirements that are so easily met,” and quoted Harryman v. Estelle (1980), a then-recent Federal appellate decision, to the effect that “the rigidity of the Miranda rules and the way in which they are to be applied was conceived of and continues to be recognized as the decision’s greatest strength” (p. 359).
When this case was eventually appealed all the way to the Supreme Court of the United States, the Court rejected this notion of “rigidity,” and in so doing undercut the notion of how “easily met” Miranda requirements were going to be—at least as other courts would struggle with them in the future. Instead it maintained that “this Court and others have stressed as one virtue of Miranda the fact that the giving of the warnings obviates the need for a case-by-case inquiry into the actual voluntariness of the admissions of the accused,” and that “nothing in these observations suggests any desirable rigidity in the form of the required warnings,” with the further observation that “quite the contrary, Miranda itself indicated that no talismanic incantation was required to satisfy its strictures” (p. 359).
The Court specified that, in the present case, “nothing in the warnings given respondent suggested any limitation on the right to the presence of appointed counsel” (p. 360), concluding that:	It is clear that the police in this case fully conveyed to respondent his rights as required by Miranda. He was told of this right to have a lawyer present prior to and during interrogation, and his right to have a lawyer appointed at no cost if he could not afford one. These warnings conveyed to respondent his right to have a lawyer appointed if he could not afford one prior to and during interrogation. The Court of Appeal erred in holding that the warnings were inadequate simply because of the order in which they were given. (p. 361)




Although three Justices dissented in Prysock, they did not dispute “the Court’s demonstration that the Constitution does not require that the precise language of Miranda be recited to an accused” (p. 364). The dissenters did maintain, however, that with respect to the Court of Appeal’s reasoning “this Court is not at all fair to those judges when it construes their conscientious appraisal of a somewhat ambiguous record as requiring ‘a virtual incantation of the precise language contained in the Miranda opinion’” (pp. 365–366). Such sentiments did not, however, deter the Court from ruling some 8 years later in Duckworth v. Eagan (1989) that judges “need not examine Miranda warnings as if construing a will or defining the terms of an easement” (p. 203).
In other words, hundreds of different words have been used in delivering Miranda warnings (Rogers et al. 2008), but this observation alone does not explain away why varied language does not get the job done. As noted in Miranda (1966, p. 476), “the warnings required and the waiver necessary in accordance with our opinion today are, in the absence of a fully effective equivalent, prerequisites to the admissibility of any statement made by a defendant” (Miranda 1966, p. 476; emphasis supplied).
As all of us in the mental health professions are aware, “effective” is a term with practical applications as well as legal implications. Even words that cleave specifically to a judicially preapproved checklist don’t necessarily enable the sort of decision-making process clearly envisioned by the Court in Miranda. The Court didn’t require law enforcement officers to say these things in order to tidy up the record at trial. The goal was—and is—to make sure that useful information is accurately conveyed. The modern appellate battleground is littered with decisions that grapple with this central notion of Miranda jurisprudence.
One of the more recent of these conflicts—and as effective a harbinger as any for where the Court appears to be heading in such matters—is reflected in Florida v. Powell (2010). When the police entered the apartment of Powell’s girlfriend with the intent of arresting him for his potential role in an alleged robbery, they found him, along with a loaded handgun located underneath a bed in the room from which he was exiting. Powell was read a Miranda warning that contained the following language (p. 54):	You have the right to remain silent. If you give up the right to remain silent, anything you say can be used against you in court. You have the right to talk to a lawyer before answering any of our questions. If you cannot afford to hire a lawyer, one will be appointed for you without cost and before any questioning. You have the right to use any of these rights at any time you want during this interview.




Powell signed the form at the local police station after acknowledging that he had been “informed of his rights,” that he “understood them,” and that he was “willing to talk” with the officers. He then confessed to being the owner of the handgun, and was ultimately convicted—in light of his status as a convicted felon—of “possession of a weapon by a prohibited possessor” (pp. 54–55). On appeal, the Florida Supreme Court overturned Powell’s conviction on the basis that “the advice Powell received was misleading because it suggested that Powell could only consult with an attorney before questioning and did not convey Powell’s entitlement to counsel’s present throughout the interrogation” (p. 55).
When Powell’s case was ultimately appealed to the Supreme Court of the United States, this argument failed to find traction. The Court pointed out, with respect to the Miranda warning Powell had signed, that “the first statement communicated that Powell could consult with a lawyer before answering any particular question,” and that “the second statement confirmed that he could exercise that right while the interrogation was underway,” such that “in combination, the two warnings reasonably conveyed Powell’s right to have an attorney present, not only at the outset of interrogation, but at all times” (p. 62). The Court then went on to describe, in unusually practical terms (pp. 63–64), what would be necessary in order for its own reasoning to fail to pass muster:	To reach the opposite conclusion, i.e., that the attorney would not be present throughout the interrogation, the suspect would have to imagine an unlikely scenario: To consult counsel, he would be obliged to exit and reenter the interrogation room between each query. A reasonable suspect in a custodial setting who has just been read his rights, we believe, would not come to the counterintuitive conclusion that he is obligated, or allowed, to hop in and out of the holding area to seek his attorney’s advice. Instead, the suspect would likely assume that he must stay put in the interrogation room and that his lawyer would be there with him the entire time.




The Court concluded in Powell that “although the warnings were not the clearest possible formulation of Miranda’s right-to-counsel advisement, they were sufficiently comprehensive and comprehensible when given a commonsense reading” (p. 63). Two dissenters on the Court doggedly continued to maintain that “the warning at issue in this case did not reasonably convey to Powell his right to have a lawyer with during the interrogation,” that it was “clear that the form is imperfect,” and that “reasonable judges may well differ over the question the deficiency is serious enough to violate the Federal Constitution” (p. 76).
Miranda and the Target of Questioning—Were They Talking to Me?
Ideally—given the assumption shared by both authors of this book that all parties involved truly cherish the rule of law and want to find out who actually committed the offense in question—Miranda warnings would be administered under circumstances free of any physical or psychological trappings of coercion. Moreover, they would be delivered by law enforcement officers who are fully informed of the suspect’s linguistic abilities, cognitive limitations, behavioral inclinations, and mental health status. In addition, the custodial setting would be a physically safe one for all involved. Every aspect of advisement and waiver would be preserved in audio and visual formats that independently confirm the coherence of all written and verbal transactions, conducted in a language and dialectic with which every participant is comfortable and familiar.
For better or for worse, arrests and questioning are conducted in the real world and less than ideal conditions. Statements may occur in any number of physical settings, prompted by any number of stimuli that might not necessarily be directed—intentionally or otherwise—toward custodial suspects themselves.
In Rhode Island v. Innis (1980), the police responded to a taxi driver’s complaint that he had just been robbed by a man using a sawed-off shotgun. Just 1 day earlier, the body of another local taxi driver was discovered “in a shallow grave,” with the cause of death determined as “a shotgun blast aimed at the back of his head” (p. 293). Less than 4 h after the current complaint, a uniformed police officer “spotted the respondent standing in the street facing him,” and when the officer “stopped his patrol car, the respondent walked towards it” (p. 294). No legally relevant conversation occurred between Innis and the patrolman before a police sergeant and a police captain appeared separately, each reading Innis his Miranda rights upon arriving. Innis “stated that he understood those rights and wanted to speak to a lawyer,” at which point he was transported to the police station, undisputedly “in custody” (p. 298) by three officers. Of interest, they were instructed by their captain “not to question the respondent or intimidate or coerce him in any way” (p. 294).
On the ride to the station, one officer remarked to another that “there’s a lot of handicapped children running around in this area, and God forbid one of them might find a weapon with shells and they might hurt themselves.” A second officer later recalled replying to the first officer that “I more or less concurred with him that it was a safety factor, and that we should, you know, continue to search for the weapon and try to find it.” In following the discussion, a third officer later remembered that the second officer also “said it would be too bad if the little—I believe he said a girl—would pick up the gun, maybe kill herself” (pp. 294–295). Innis then “interrupted the conversation, stating that the officers should turn the car around so he could show them where the gun was located” (p. 295).
At trial, the presiding judge determined that Innis had been “repeatedly and completely advised of his Miranda rights,” that it was “entirely understandable” why the officers would “voice their concern” to one another concerning safety issues. In conclusion, the judge ruled that Innis’s statement constituted “a waiver, clearly, and on the basis of the evidence that I have heard, [an] intelligent waiver, of his right to remain silent” (p. 296). On the basis of Innis having been charged with “kidnaping, robbery, and murder,” the jury ultimately “returned a verdict of guilty on all counts” (pp. 295–296).
On appeal, the Rhode Island Supreme Court ruled that the officers’ conversation about the shotgun was “contrary to Miranda’s mandate that, in the absence of counsel, all custodial interrogation then cease,” reasoning that “even though the police officers may have been genuinely concerned about the public safety, and even though the respondent had not been addressed personally by the police officers,” Innis had nonetheless been “subjected to ‘subtle coercion’ that was the equivalent of ‘interrogation’ within the meaning of the Miranda opinion,” such that a new trial was warranted (pp. 296–297). The Supreme Court of the United States agreed to review the case “to address for the first time the meaning of ‘interrogation’ under Miranda v. Arizona” (p. 297).
The Court in Innis consulted its prior reasoning in Miranda, recalling that in that case it had explained that “by custodial interrogation, we mean questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way” (Miranda 1996, p. 44). In Innis, the Court freely acknowledged that “this passage and other references throughout the opinion to ‘questioning’ might suggest that the Miranda rules were to apply only to those police interrogation practices that involve express questioning of a defendant while in custody” (p. 298), but maintained that “we do not, however, construe the Miranda opinion so narrowly.”
Instead, the Court opined in Innis (pp. 300–302; original emphasis) that:	We conclude that the Miranda safeguards come into play whenever a person in custody is subjected to either express questioning or its functional equivalent. That is to say, the term “interrogation” under Miranda refers not only to express questioning, but also to any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect. The latter portion of this definition focuses primarily upon the perceptions of the suspect, rather than the intent of the police. This focus reflects the fact that the Miranda safeguards were designed to vest a suspect in custody with an added measure of protection against coercive police practices, without regard to objective proof of the underlying intent of the police. A practice that the police should know is reasonably likely to evoke an incriminating response from a suspect thus amounts to interrogation. But, since the police surely cannot be held accountable for the unforeseeable results of their words or actions, the definition of interrogation can extend only to words or actions on the part of police officers that they should have known were reasonably likely to elicit an incriminating response.




In other words, the Innis Court had one basic point in making its ruling. Things said in the presence of suspects are potentially as coercive as things addressed to suspects directly—and if they’re said in a way an officer knows is reasonably likely to lead to a harmful statement, then that statement may wind up being excluded from evidence.
“Ambiguous” and “Equivocal” Miranda Waivers: Do I Have to Talk in Order to Remain Silent?
In Berghuis v. Thompkins (2010), Van Chester Thompkins was arrested by police approximately 1 year after a shooting at a shopping mall left one person dead and another wounded. At the beginning of what ultimately became an approximately 3 h interrogation, Thompkins was presented with and signed a Miranda warning with the following wording (pp. 374–375):	1.You have the right to remain silent.

 

	2.Anything you say can and will be used against you in a court of law.

 

	3.You have a right to talk to a lawyer before answering any questions and you have the right to have a lawyer present with you while you are answering any questions.

 

	4.If you cannot afford to hire a lawyer, one will be appointed to represent you before any questioning, if you wish one.

 

	5.You have the right to decide at any time before or during questioning to use your right to remain silent and your right to talk with a lawyer while you are being questioned.

 




First, Thompkins was asked to read the fifth Miranda components out loud, which he did, in an exercise that Detective Helgert later testified was intended “to ensure that Thompkins could read.” The other four components were then read to Thompkins, after which “the record contains conflicting evidence about whether Thompkins then verbally confirmed that he understood the rights listed on the form” (p. 375). However, his appellate lawyers ultimately voiced no disagreement with the facts conveyed in the following accounting (pp. 375–376):	Officers began an interrogation. At no point during the interrogation did Thompkins say that he wanted to remain silent, that he did not want to talk with the police, or that he wanted an attorney. Thompkins was “largely” silent during the interrogation, which lasted about 3 h. He did give a few limited verbal responses, however, such as “yeah,” “no,” or “I don’t know.” And on occasion he communicated by nodding his head. Thompkins also said that he “didn’t want a peppermint” that was offered to him by the police and that the chair he was “sitting in was hard.”

	About 2 h and 45 min into the interrogation, Helgert asked Thompkins, “Do you believe in God?” Thompkins made eye contact with Helgert and said “Yes,” as his eyes “welled up with tears.” Helgert asked, “Do you pray to God?” Thompkins said “Yes.” Helgert asked, “Do you pray to God to forgive you for shooting that boy down?” Thompkins answered “Yes” and looked away. Thompkins refused to make a written confession, and the interrogation ended about 15 min later.




Following upon indictments for “first-degree murder, assault with intent to commit murder, and certain firearms-related offenses” (p. 376), the jury found Thompkins guilty of each of the charges against him; they sentenced him to “life in prison without parole” (p. 377).
The United States Court of Appeals reversed Thompkins’ conviction, although did acknowledge a prior Supreme Court of the United States holding that a waiver of the right to remain silent could be implied as well as express, it could be “inferred from the actions and words of the person interrogated” (North Carolina v. Butler 1979, p. 373). Observing that “the evidence demonstrates that Thompkins was silent for 2 h and 45 min,” the Court of Appeals ruled that his “persistent silence for nearly 3 h in response to questioning and repeated invitations to tell his side of the story offered a clear and unequivocal message to the officers: Thompkins did not wish to waive his rights” (p. 379).
The Supreme Court of the United States ultimately disagreed with this formulation by the Court of Appeals, and reinstated Thompkins’s conviction. It observed that none of the lawyers in this matter had contested that the warnings in question had been provided “in full compliance” with the requirements outlined in Miranda (p. 380), and rejected as “unpersuasive” the argument that Thompkins had “invoked his privilege to remain silent by not saying anything for a sufficient period of time, so the interrogation should have ceased before he made his inculpatory statements” (pp. 380–381).
The Court focused instead on its earlier decision in Davis v. United States (1994), emphasizing on that basis that “in the context of invoking the Miranda right to counsel,” suspects “must do so unambiguously. If an accused makes a statement concerning the right to counsel that is ambiguous or equivocal or makes no statement, the police are not required to end the interrogation, or ask questions to clarify whether the accused wants to invoke his or her Miranda rights” (p. 381). Channeling Davis still further, the Court went on to explain (pp. 381–382) that:	There is good reason to require an accused who wants to invoke his or her right to remain silent to do so unambiguously. A requirement of an unambiguous invocation of Miranda rights results in an objective inquiry that avoids difficulties of proof and … provides guidance to officers on how to proceed in the face of ambiguity. If an ambiguous act, omission, or statement could require police to end the interrogation, police would be required to make difficult decisions about an accused’s unclear intent and face the consequence of suppression if they guess wrong. Suppression of a voluntary confession in these circumstances would place a significant burden on society’s interest in prosecuting criminal activity. Treating an ambiguous or equivocal act, omission, or statement as an invocation of Miranda rights might add marginally to Miranda’s goal of dispelling the compulsion inherent in custodial interrogation. But as Miranda holds, full comprehension of the rights to remain silent and request an attorney are sufficient to dispel whatever coercion is inherent in the interrogation process.




This reasoning offered what amounts to a “bright line” rule about Miranda waivers. Specifically, law enforcement officers no longer need to hear words amounting to “I refuse to speak with you” in order for questioning to be immediately halted as a function of Miranda. Beyond that bright line, of course, lurks the specter of an interpretive bias that perhaps the drafters of the original Miranda opinion did not anticipate. If ambiguity and equivocal utterances are explicitly acceptable, then arguably it is no longer the case—if it ever was—that the identification of such statements casts significant doubt upon the overall validity of a suspect’s confession.
Such concerns were clearly on the minds of the four Justices who dissented in Thompkins. Noting that “it is undisputed here that Thompkins never expressly waived his right to remain silent” and that “his refusal to sign an acknowledgment that he understood his Miranda rights evinces, if anything, an intent not to waive those rights” (p. 399). The dissenters stated (p. 391) that:	The Court concludes today that a criminal suspect waives his right to remain silent if, after sitting tacit and uncommunicative through nearly 3 h of police interrogation, he utters a few one-word responses. The Court also concludes that a suspect who wishes to guard his right to remain silent against such a finding of “waiver” must, counterintuitively, speak—and must do so with sufficient precision to satisfy a clear-statement rule that construes ambiguity in favor of the police. Both propositions mark a substantial retreat from the protection against compelled self-incrimination that Miranda v. Arizona has long provided during custodial interrogation.




Miranda Experience and Maturity: Are Warnings and Waivers Child’s Play?
The interrogations of juvenile suspects provide a predictably fraught proving ground for Miranda jurisprudence. If these young suspects are legally required to be regarded any differently than others, then this offers the clearest rebuke yet to any notion that the provision of Miranda warnings is merely a question of law enforcement officers saying the right words and then proceeding with question if these rights are not invoked.
In Fare v. Michael C. (1979), Michael was 16 years old when he arrested as a suspect in a murder case. He was ultimately convicted of that offense. It was acknowledged throughout the appellate history of this matter that “the officer fully advised respondent of his Miranda rights” (p. 710). After those rights were conveyed, the following conversation (pp. 710–711) occurred:	Q: 	Do you understand all of these rights as I have explained them to you?

	A: 	Yeah.

	Q: 	Okay, do you wish to give up your right to remain silent and talk to us about this murder?

	A: 	What murder? I don’t know about no murder.

	Q: 	I’ll explain to you which one it is if you want to talk to us about it.

	A: 	Yeah, I might talk to you.

	Q: 	Do you want to give up your right to have an attorney present here while we talk about it?

	A: 	Can I have my probation officer here?

	Q: 	Well I can’t get a hold of your probation officer right now. You have the right to an attorney.

	A: 	How I know you guys won’t pull no police officer in and tell me he’s an attorney?

	Q: 	Huh?

	A: 	How I know you guys won’t pull no police officer in and tell me he’s an attorney?

	Q: 	Your probation officer is Mr. Christiansen.

	A: 	Yeah.

	Q: 	Well I’m not going to call Mr. Christiansen tonight. There’s a good chance we can talk to him later, but I’m not going to call him right now. If you want to talk to us without an attorney present, you can. If you don’t want to, you don’t have to. But if you want to say something, you can, and if you don’t want to say something you don’t have to. That’s your right. You understand that right?

	A: 	Yeah.

	Q: 	Okay, will you talk to us without an attorney present?

	A: 	Yeah I want to talk to you.




Although the California Supreme Court had opined that “a request by a juvenile for his probation officer has the same effect as a request for an attorney” (p. 718), the Supreme Court of the United States ultimately dismissed this argument, observing that “it cannot be said that the probation officer is able to offer the type of independent advice that an accused would expect from a lawyer retained or assigned to assist him during questioning” (p. 721). The opinion added further that “nor do we believe that a request by a juvenile to speak with his probation officer constitutes a per se request to remain silent,” such that it would be an “error to hold that because the police did not then case interrogative respondent the statement he made during interrogation should be suppressed” (p. 724).
The Court acknowledged the necessity of a “totality of the circumstances” standard that “permits—indeed, it mandates—inquiry into all of circumstances surrounding the interrogation,” including “evaluation of the juvenile’s age, experience, education, background, and intelligence,” as well as “whether he has the capacity to understand the warnings given him, the nature of his Fifth Amendment rights, and the consequences of waiving those rights” (p. 725).
Although the affirmation of this standard might have telegraphed hope for the appellant in Fare v. Michael C., the Court emphasized what it saw as circumstances that supported the validity of his waiver—for example, his “considerable experience with the police,” his “record of several arrests,” his having “served time in a youth camp.” Other considerations included having “been on probation for several years,” with “no indication that he was “of insufficient intelligence to understand the rights he was waiving, or what the consequences of that waiver would be” (p. 726). Only in the dissent to this decision was any explicit mention made of “heightened concern where, as here, a juvenile is under investigation,” given that minors may be “particularly susceptible to overbearing interrogation tactics” (p. 729). It would take over 30 years for the Court to bring these particular issues most squarely to the fore.
In J.D.B. v. North Carolina (2011), J.D.B. was 13 years old youth when law enforcement officers spotted and questioned him in the vicinity of two separate residential break-ins. Less than a week later, this seventh-grader was “escorted to a closed-door conference room” at his school and then “questioned for at least half an hour,” having been seen in possession of an item allegedly stolen from one of the homes (p. 264). Never actually given his Miranda rights, J.D.B. was only informed after confessing to participation in the break-ins “that he could refuse to answer the investigator’s questions and that he was free to leave” (p. 267). The Supreme Court of the United States eventually agreed to hear this matter “to determine whether the Miranda custody analysis includes consideration of a juvenile suspect’s age” (p. 268).
The Court reasoned that “a reasonable child subjected to subjected to police questioning will sometimes feel pressured to submit when a reasonable adult would feel free to go,” and that “such conclusions apply broadly to children as a class” and “are self-evident to anyone who was a child once himself, including any police officer or judge” (p. 272). In support of these assertions, the Court described how “the law has historically reflected the same assumption that children characteristically lack the capacity to exercise mature judgment and possess only an incomplete ability to understand the world around them” (p. 273). It summarized this perspective with the observation that “in other words, a child’s age differs from other personal characteristics that even, when known to the police,” have no objectively discernible relationship to a reasonable person’s understanding of his freedom of action” (p. 275).
Predictably, this ruling was met with a very pointed rejoinder from four dissenting Justices, who maintained (p. 283) that:	Today’s decision shifts the Miranda custody determination from a one-size-fits-all reasonable-person test into an inquiry that must account for at least one individualized characteristic—age—that is thought to correlate with susceptibility to coercive pressures. Age, however, is in no way the only personal characteristic that may correlate with pliability, and in future cases the Court will be forced to choose between two unpalatable alternatives. It may choose to limit today’s decision by arbitrarily distinguishing a suspect’s age from other personal characteristics—such as intelligence, education, occupation, or prior experience with law enforcement—that may also correlate with susceptibility to coercive pressures. Or, if the Court is unwilling to draw these arbitrary lines, it will be forced to effect a fundamental transformation of the Miranda custody test—from a clear, easily applied prophylactic rule into a highly fact-intensive standard resembling the voluntariness test that the Miranda Court found to be unsatisfactory.




J.D.B. v. North Carolina stands out in particular for its role as a recent liberalization of the interpretation of Miranda requirements and implications. It stands in contrast to appellate cases such as Powell v. Florida may suggest that a somewhat more measured if not restrictive view of—for example—the practical manifestations of a custodial suspect’s right to silence. It is clear that children’s advisements (and responses thereto) will merit a markedly different legal analysis than even those of persons with intellectual and other psychiatric disabilities, given the overt emphasis on age reflected in J.D.B. v. North Carolina (Daly and Guyer 2012).
Miranda at 50 and Beyond: How Have “Knowingly,” “Voluntarily,” and “Intelligently” Fared?
In none of the Miranda-related cases of the ensuring half-century has the Court seen fit to do away completely with the three-pronged requirement that waivers be made “knowingly,” “voluntarily,” and “intelligently.” When it comes to both “knowingly” and “intelligently,” the Court in Iowa v. Tovar (2004) approvingly cited Adams v. United States ex rel. McCann (1942) when recalling that “we have described a waiver of counsel as intelligent when the defendant ‘knows what he is doing, and his choice is made with eyes open’” (p. 279). In Berghuis v. Thompkins (2010), the Court went so far as to describe some of the specific, potentially long-term reasons that might undergird rational reasons for waiver, including “beginning steps towards relief or solace for the victims; and the beginning of the suspect’s own return to the law and the social order it seeks to protect” (p. 388). If the status of any of the three prongs could be seen as having been imperiled or diluted substantially, that would be the requirement that waivers be made “voluntarily.”
In Colorado v. Connelly (1986), Francis Barry Connelly walked up to a police officer and began—without any encouragement or enticement on the officer’s part—began to assert that he had committed a murder and wished to discuss it. Connelly was advised of his Miranda rights on the spot, but continued to maintain that it was “all right” and that he wished to speak “because his conscience had been bothering him” (p. 160). When a second officer arrived, Connelly’s rights were conveyed a second time, after which he stated “that he had come all the way from Boston to confess to the murder of Mary Ann Junta, a young girl whom he had killed in Denver sometime during November 1982.” He subsequently directed the officers “to the location of the crime,” where he “pointed out the exact location of the murder” (pp. 160–161).
It was during a meeting with his public defender the next morning that Connelly complained of hearing “voices” that had “told him to come to Denver,” after which he had “followed the directions of these voices in confessing” (p. 161). In the course of a pretrial hearing, medical testimony established that he had been suffering from “command hallucinations,” that these hallucinations had interfered with his “volitional abilities,” and that his “psychosis motivated his confession” (p. 162). The trial court agreed concerning the compromised volitional abilities and suppressed Connelly’s statement. The Supreme Court of Colorado affirmed the trial court’s decision in this regard, asserting that “the absence of police coercion or duress does not foreclose a finding of involuntariness,” as “one’s capacity for rational judgment and free choice may be overborne as much by certain forms of severe mental illness as by external pressure,” leading to the conclusion that Connelly’s “mental condition precluded his ability to make a valid waiver” (pp. (162–163).
The Supreme Court of the United States did not concur. The Court stated instead (pp. 165–166) that:	The difficulty with the approach of the Supreme Court of Colorado is that it fails to recognize the essential link between coercive activity of the State, on the one hand, and a resulting confession by a defendant, on the other. The flaw in respondent’s constitutional argument is that it would expand our previous line of “voluntariness” cases into a far-ranging requirement that courts must divine a defendant’s motivation for speaking or acting as he did even though there be no claim that governmental conduct coerced his decision.




The Court concluded sweepingly that “coercive police activity is a necessary predicate to the finding that a confession is not ‘voluntary’ within the Due Process Clause of the Fourteenth Amendment,” and that therefore “the taking of respondent’s statements, and their admission into evidence, constitute no violation of that clause” (p. 167). With specific reference to Miranda cases, the Court added that “we think that the Supreme Court of Colorado erred in importing into this area of constitutional law notions of ‘free will’ that have no place there,” inasmuch as “there is obviously no reason to require more in the way of a ‘voluntariness’ inquiry in the Miranda waiver context than in the Fourteenth Amendment confession context” (pp. 169–170).
This perspective did not go unchallenged. One dissenting Justice framed the issue (pp. 172–173) in the following fashion:	When the officer whom respondent approached elected to handcuff him and to take him into custody, the police assumed a fundamentally different relationship with him. Prior to that moment, the police had no duty to give respondent Miranda warnings and had every right to continue their exploratory conversation with him. Once the custodial relationship was established, however, the questioning assumed a presumptively coercive character. In my opinion the questioning could not thereafter go forward in the absence of a valid waiver of respondent’s constitutional rights unless he was provided with counsel. Since it is undisputed that respondent was not then competent to stand trial, I would also conclude that he was not competent to waive his constitutional right to remain silent.




Making Use of Appellate Decisions on Miranda Issues
This topic, of course, is what the rest of our book is designed to address, but what we are offering at this juncture is a legally oriented summary that the remaining chapters will flesh out on a clinical and forensic basis. The preceding sections have identified a range of judicially driven conclusions, directives and underlying assumptions, and that we—and the attorneys who retain us—ignore at our peril.
Up-to-Date Miranda Jurisprudence: What’s the Take-Away?
Taken in combination, the outcomes of over five decades’ worth of appellate decisions provide a readily discernible body of guidance for forensic practitioners, who conduct Miranda evaluations (summarized in Table 1.2). Custodial suspects are entitled to be informed of their rights prior to questioning, in a fashion that effectively conveys five components, specifically (1) their right to silence, (2) the consequences of speaking, (3) their right to the presence of an attorney, (4) the right to the provision of an attorney if they cannot afford one, and (5) the ability to invoke these rights at any time. However, these various components have been interpreted differently over time, it is abundantly clear that for over a half a century the Supreme Court of the United States sees their inclusion as required to protect 5th Amendment rights against self incrimination.Table 1.2Appellate guidance on Miranda warning and waiver topics


	Topic
	Lead cases
	Summary

	Requisite warnings
	Miranda v. Arizona (1966)
	Custodial suspects must be informed that they have the right to silence, that anything they say can be used against them in court, that they have the right to the presence of an attorney, and that an attorney will be appointed for them if they cannot afford one.

	Requisite wording
	Prysock v. California (1981); Florida v. Powell (2010)
	Miranda dictated the components of mandated warnings for custodial suspects, but not specific wording, which must be sufficiently comprehensive and comprehensible when given a commonsense reading.

	Target of questioning
	Rhode Island v. Innis (1980)
	Remarks uttered in the presence of custodial suspects can be as coercive as remarks addressed to those suspects directly.

	Explicit vs. implicit waivers
	Berghuis v. Thompkins (2010)
	Custodial suspects may not count on their silence being interpreted as an assertion of the right to remain silent and thus to avoid further questioning.

	Experience and maturity
	Fare v. Michael C. (1979); J.D.B. v. North Carolina (2011)
	The validity of wavers by custodial suspects is determined by a “totality of the circumstances” standard that is informed by age in particular.

	Voluntariness of waivers
	Colorado v. Connelly (1986)
	Coercion of custodial suspects must result from police action and not internal stimuli for statements to be suppressed on that basis.




With these five decades of appellate Miranda decisions, social scientists may take strong issues with some of the behavioral assumptions underlying the rulings of appellate courts. As outlined in Table 1.3, for example, the Supreme Court of the United States assumed that the defendant, Thompkins was actually benefitting from the prolonged questioning. Referred to as the “recorder fallacy,” science has convincingly demonstrate that memory does not work this way (see Blackwood et al. 2015). Are we scolding the Court for its faulty knowledge? Absolutely not. Instead, we are recommending that appellate counsel request input from social scientists and forensic practitioners on how best address inaccurate behavioral assumptions. In Thompkins, for instance, no expert evidence was provided at trial regarding the limits of his short- and long-term memory, which may have been a highly consequential oversight (Rogers and Drogin 2014).Table 1.3Behavioral assumptions by appellate courts


	Appellate opinion
	Assumption
	Commentary

	
                          Miranda v. Arizona
                        
	Knowledge of legal context
	For example, the right to silence is often not perceived as a legal safeguard against self-incrimination.

	
                          Berghuis v. Thompkins
                        
	Recorder fallacy
	Suspects do not accurately accumulate knowledge over time. Instead, they experience limited recall that diminishes in accuracy and details.

	
                          Berghuis v. Thompkins
                        
	Rationality of implicit waivers
	The gravity of the waiver decisions cannot be equated with a rational analysis of the consequences.




Miranda never dictated the precise wording of these warnings, which must be sufficiently comprehensive and comprehensible, but are thus open to reasonable interpretation when reviewed as a potential basis for the suppression of inculpatory statements. When the right to silence has been invoked, remarks uttered in the presence of custodial suspects are potential as coercive and otherwise impactful as those addressed to them directly. For custodial suspects to be sure that an officer understands they have invoked the right to silence, they should state this explicitly if they wish to avoid further questioning. It is worth noting that no appellate decision we can identify has called for custodial suspects to be informed just how they might exercise this option.
When waivers of Miranda rights are asserted after the fact, their validity is judged by means of a “totality of the circumstances” standard that accommodates any number of contributing factors, but that should be informed in particular by the chronological age of custodial suspects. Attempts to suppress the statements of custodial suspects due to coercion must directly link that coercion to statements or other actions on the part of law enforcement officers—not the effects of internal stimuli. For the remainder of this book, we focus on the fashion in which forensic practitioners will seek to apply social scientific principles and techniques with and understanding of the legal requirements and reasoning of Miranda that is as complete and comprehensive as possible.
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Neglect of Miranda Issues
The vast majority of the criminal defendants cannot afford to retain their own legal counsel (Steinberg 2015). Instead, they are typically represented, often under less than optimum conditions, by public defenders and other defense counsel with heavy caseloads and under-resourced support staff. For these reasons, it is entirely understandable how some defense counsel may adopt an essentials-only approach to pretrial mental health issues. Nonetheless, competency to stand trial is a legal issue that cannot be ignored when effective communications between client and counsel appear to have seriously broken down. Moreover, insanity and related issues of criminal responsibility may reflect essentially the only viable defense for clients with serious mental disorders (SMDs), who face compellingly incriminating evidence (Rogers and Shuman 2005). These issues definitely require direct attention on the part of any competent advocate.
By contrast, Miranda issues often fail to make the cut when an essentials-only standard is employed. One important goal of this book is to convince forensic practitioners to educate attorneys regarding the critical relevance of addressing Miranda issues in selected cases. We have observed several matters, for instance, where the defendant had limited command of English, plus an intellectual disability, yet experienced counsel apparently never stopped to consider whether a knowing and intelligent waiver of Constitutional safeguards was secured before an outright confession was obtained.
Rogers (2011) posited the 
                professional neglect hypothesis
                
                
               to explain why legal and mental health professionals routinely disregard Miranda issues. Conservatively, 311,000 juveniles plus 360,000 adult arrestees with SMDs may have potentially compromised Miranda abilities that may threaten the validity of their past Miranda waivers. We have chosen the term potentially compromised with care. It reflects the importance of evaluating the significance of impaired Miranda abilities in the context of each criminal case. Obviously, the availability of other incriminating evidence must be weighed in deciding on the merits of raising Miranda issues. In many misdemeanor cases, for example, the expenditure of valuable resources may not be deemed to be warranted.
As a fundamental fallacy (see Box 2.1), some defense attorneys may wrongly conclude that Miranda cases are doomed to fail due to the lack of widely publicized appellate successes. In this current era of ubiquitous plea bargaining, such a conclusion is simply inaccurate and short-sighted, especially if the threat of protracted hearings winds up leading to much better offers. One author of this book (R.R.) consulted on a California case in which the prosecution had offered a 50 year sentence while it pursued a Daubert challenge concerning the admissibility of the Standardized Assessment of Miranda Abilities (SAMA
                
              ; Rogers et al. 2012). Just prior to the Daubert hearing, the offer was reduced dramatically to 25 years. It appears safe to assume that the prosecution was seeking an expedient resolution rather than pursue both a Daubert hearing as well as a suppression hearing regarding the validity of the Miranda waiver. In general, defense counsel will likely count as definite “wins” any non-litigated successes, such as when the prosecution agrees to the exclusion of confessions or even drops several criminal charges.
Box 2.1

                Fundamental Fallacy: Miranda Consultations ≠ Success
              
Faulty reasoning: Miranda cases are rarely successful because very few appellate opinions have upheld the complete suppression of confessions.
Sound reasoning: Success can be achieved by either of the following:	1.The prosecution withdraws the confession or drops the charges.

 

	2.The contested confession becomes a relevant factor in subsequent plea bargaining.

 





Forensic Roles in Miranda Referrals: Reactive or Proactive?
In keeping with traditional forensic practice, Goldstein and Goldstein (2010) carefully articulated plausible reasons for attorneys to refer Miranda cases. These include maturity for juveniles, clinical status, limited ability to communicate in English, and situational variables such as intoxication or reported threats/promises by law enforcement. In light of their own encounters with the effects of the professional neglect hypothesis, however, some forensic practitioners may elect to expand their role from simply responding to attorney referrals to taking a broader and more active role in educating criminal attorneys about potential Miranda cases.
This more active stance applies not only to referrals, but also to building personal expertise in Miranda issues. The very first step in developing this expertise involves finding an appropriate, introductory exposure to professional involvement in Miranda cases. If this was not part of a formal graduate experience, the next step is to seek out workshops and other training opportunities that focus on Miranda assessments (see also Chap. 7). Such knowledge-building will eventually be enhanced with hands-on professional experiences supported by competent consultation and mentoring. This general plan involves graduated experiences that move from simple to more complex Miranda evaluations. Forensic practitioners, who have obtained threshold qualifications, may elect to take on straightforward cases to order to begin developing their Miranda expertise. In larger forensic institutions, it may be feasible to form a study group on Miranda issues for entry-level practitioners in order to collectively build knowledge, training, and professional reputations.
Depending on the flexibility as well as cohesion of the local criminal practice community, “hallway” or “curbside” consults may represent a valued exchange of ideas without calling for formally defined roles. Over coffee, attorneys might disclose their concerns about a particular defendant—mentioning no names, of course—who has questionable ability to track legally relevant information. In many instances, attorneys might have overlooked the obvious, such as the relevance of arrestees being grossly intoxicated at the time of their Miranda waivers.
Counsel often disregards voluntary intoxication issues because of their poor effects on competency and insanity arguments. However, at the end of the day, it may not matter specifically how a defendant became incapable of grasping his or her Miranda advisement. For example one author (E.Y.D.) found a compromised Miranda abilities in a male defendant who intentionally imbibed prodigious amounts of alcohol upon learning that the police would be questioning him later that day. The same author reached similar conclusions for another male defendant unintentionally rendered incoherent due to the excessive ingestion of prescription medication, due to negligent instruction by the prescribing physician.
In any capital case where Atkins issues might be raised (i.e., defendants with intellectual disabilities being excluded from execution; Atkins v. (Virginia 2002), the presence of such severe disability issues should signal an almost automatic referral for Miranda assessment, if the confession is a pivotal part of the evidence. Indeed, from defense counsel’s perspective, this referral could be seen as a worthwhile investment of time and funding, even if the confession was a decidedly second-tier consideration. One author (E.Y.D.) was involved in a capital case in which the defendant’s attorneys readily admitted—after the consultation—that in fact they did not intend to discount the defendant’s confession. Instead, they simply wanted to emphasize their client’s manifest intellectual and emotional deficiencies in the course of a suppression that they fully expected to lose. It was not lost upon these attorneys that they would reap additional benefits from compelling the prosecution to expend time and funding to combat their suppression motion, diverting the state’s energies at a critical pretrial juncture. Such strategic initiatives are, of course, solely the counsel’s business and not that of the testifying expert.
Forensic practitioners employed by the courts or mental health agencies may feel conflicted about whether to adopt either a reactive or a proactive role regarding often-neglected Miranda issues. Clearly, the safest and least complicated professional role would be characterized by addressing only narrowly-defined referral questions. Indeed, it may convincingly be argued that no practitioner should be faulted for simply fulfilling his or her professional duties. Through the lens of the American Psychological Association (2017, p. 3), however, several aspirational principles, such as Justice (Principle D, asserting that “fairness and justice entitle all persons to access to and benefit from the contributions of psychology and to equal quality in the processes, procedures, and services being conducted by psychologists”), and Respect for People’s Rights and Dignity (Principle E, asserting that “special safeguards may be necessary to protect the rights and welfare of persons or communities whose vulnerabilities impair autonomous decision making”) can be interpreted as ethical justification for selectively adopting a more proactive approach.
What, specifically, would a proactive approach to Miranda issues entail? This varies completely with the referral source. Forensic practitioners consulting for the prosecution or the court should not delve into extraneous matters that are not explicitly tied to referral questions that are disclosed to all parties. Forensic practitioners for the defense may want to alert the involved attorneys about their concerns. To provide data to defense counsel, one possibility is simply ask the examinee to recall the Miranda warning in their own words. This information may be shared informally with defense counsel, so he or she will be able to make an informed decision about whether Miranda issues should be investigated. Fundamental errors affecting waiver decisions may include omissions (e.g., being unaware of free legal services as an option) or commissions (e.g., agreeing to talk because their silence constitutes incriminating evidence) often become readily apparent. This cursory review simply screens for likely issues, but could never be construed as even a brief Miranda evaluation.
On a cautionary note, forensic practitioners consulting for the defense must carefully respect professional boundaries. For strategic or financial reasons, defense attorneys may not wish not to address Miranda issues at any given point in the course of legal proceedings. One author (R.R.) recently provided an initial review of Miranda issues at the request of defense counsel, who subsequently decided that Miranda issues should be delayed and possibly considered at appeal. As mentioned to the expert, this delay was strategic, based on decades of trial experience with the local prosecutors. In some cases, defense counsel may be seeking an expert with a stronger advocacy of Miranda issues, in which case there exists no professional obligation whatsoever to share this information with the current forensic practitioner, who may still play a professional role in this or subsequent cases.
Beyond individual, evaluation-based cases, forensic practitioners may wish to adopt a proactive stance in educating the local bar as well. This investment has several potentially positive outcomes, including enhancing the standard of practice in practitioner’s home jurisdiction, appropriately increasing the use of Miranda evaluations, and establishing expertise in—and dedication to—this particular issue. In our own experience, presentations to members of city, state, or regional bar associations often leads to a discussion regarding how forensic services could be applied to Miranda or others, for which attorneys seek a practical solution. Consistent with the professional neglect hypothesis, forensic practitioners are often left to wonder just what might have happened in a given case had counsel not fortuitously stumbled across a knowledgeable and available evaluator.
As argued by Rogers and Drogin (2014), law enforcement, prosecutors, and defense attorneys have shared goals in pursuing justice and avoiding false confessions. Public defenders want their clients to go free. Prosecutors want the innocent processed and dismissed so that the trail to finding the true perpetrator does not grow even colder. These circumstances call for proactive solutions that involve policy formulations by national guild organizations, leading ultimately to statutory reform. An important first step might involve the elimination of Miranda warnings that represent the “worst offenders, those that are likely to be incomprehensible to almost all offenders” (Rogers 2008, p. 783, emphasis added). Examples include those requiring at least a 10th grade reading level, or those that exceed 125 words. The investment of all stake-holders in the process may improve the legal process while educating legal professionals.
Selection of Miranda Cases
Similar to insanity evaluations, Miranda consultations are retrospective in nature. They involve a defendant’s recall of Miranda rights and associated waiver decisions that may have occurred weeks, months, or even—in some instances—a year or two in the past. Unlike insanity determinations involving perceptions, thoughts and behaviors leading to the alleged offense, Miranda evaluations are sharply focused on communications between the arrestee and law enforcement professionals. Detainees in Miranda cases are asked to remember what was said to them in the course of questioning, and to recall its significance to them personally. When the interval in question is just a matter of weeks, this cognitive task typically may be accomplished with relative ease. With ensuing months, more and more inaccuracies are likely to intrude, reflecting the limits of the defendant’s—or any person’s—capacity for delayed recall, as well as the interference of subsequent events. As a result, Miranda consultations should be viewed as time-sensitive, with a true sense of urgency for prompt Miranda referrals and conducted evaluations without significant delays. This action-oriented perspective is likely to be embraced by both sides of the bar as well as the bench. Prosecutors and judges often prefer to move pretrial issues along, particularly when either the circumstances of the advisement or the weightiness of the offense suggest that suppression issues will need to be addressed.
The following section is conveniently divided into four discrete subsections for the presentation of Miranda-relevant material for the selection of Miranda cases. It is important to bear in mind that Miranda determinations are based on the totality of the circumstances (see Chap. 1; Zelle et al. 2015), requiring a careful appraisal of the cumulative effects addressed in each of the subsections.
Screening Detainees
Both attorneys and forensic practitioners
                
                
               run the real risk of unintentionally projecting their own knowledge and understanding of Miranda warnings onto pretrial defendants. On reflection, this extrapolation—while understandable—cannot be defended from either a legal or scientific perspective. Professionals with advanced education and specialized training are worlds apart from most detainees in terms of knowledge, verbal abilities, and analytic skills. Moreover, apprehension, arrest, and detention often create severe situational stressors that may further compromise what may be an offender’s already sub-average cognitive abilities (Scherr and Madon 2012, 2013). Thus, any projection of sophisticated knowledge to typical offenders is seriously misplaced and may lead to unintended injustices.
Appendix A provides a single-page screen that can be reproduced by forensic practitioners to use in screening potential Miranda cases. It includes high priority issues for arrestees who pose a substantial risk of compromised Miranda abilities. Obviously, other trial considerations, such as additional evidence, must also be evaluated.
Triaged Miranda Selection
In many jurisdictions
                  
                  
                , suppression hearings based on invalid Miranda waivers are extremely infrequent. As a result, judges may understandably be unaccustomed to hearing evidence on impaired Miranda abilities. Moreover, they may be deeply skeptical of what could be seen as self-serving claims that valid confessions should be excluded from evidence because of technically invalid Miranda waivers. On this point, judges, too, are not immune to widespread misconceptions. Rogers et al. (2008, p. 4) described, “Myth #1: Everyone already knows the Miranda warnings” as a falsity with potentially far-ranging effects on Constitutional protections. In light of the infrequency of Miranda challenges and concomitant skepticism they may inspire in some jurisdictions, we propose that professionals consider adopting a triaged Miranda selection.
We coined the phrase triaged Miranda selection to describe how to prioritize the selection of Miranda cases by whether or not there exists (1) compelling evidence of (2) extreme impairment. The following is a striking example of a high-priority case: Let’s say that a female detainee with a moderate intellectual disability and less than 3rd grade comprehension “reads” a complex Miranda warning requiring at least a high school education. First, “compelling evidence” may be provided by multiple tests of intelligence, the identification of marked deficits in her adaptive functioning, and poor performance on well-validated measures of reading and oral comprehension. Second, “extreme impairment
                  
                  
                ” might be documented by the detainee’s inability to define Miranda-relevant words, along with the incapacity to recall—even with repeated attempts—basic components of the Miranda warning. This striking example would represent a “high priority” Miranda case. As evidence of impaired functioning, this detainee would likely be video-recorded attempting to read the Miranda warning—perhaps painfully stumbling over easy words and becoming completely stymied by the more difficult ones. Beyond the outcomes of individual cases, the general goal of triaged Miranda selection involves a paradigmatic shift for judges, leading to a greater acceptance that invalid Miranda waivers, when those do occur, may convincingly be identified.
With the context of triaged Miranda selection, consider the following case. Imagine that a male detainee has consistently underperformed in school, with an individual education program (IEP) that reflects an “emotional disability.” His achievement scores have lagged several years behind his years of education, and he has been consistently tested in the low average range of intelligence. Police records indicate multiple arrests. When questioned by his attorney, he acknowledged “lawyering up” at an earlier arrest, but admitting to “giving it up” because he was apprehended with street drugs. Although this detainee appears to have “street smarts,” that alone cannot be equated with a knowing and intelligent waiver of Miranda rights. Would this a “high priority” Miranda case? Unless faced with very serious charges, such as murder, defense counsel might weigh the likelihood of winning
                  
                  
                 as well as the resources currently at his or her disposal in prioritizing Miranda issues in this case as low or borderline.
Intellectual Disabilities and Cognitive Impairment
Cases involving intellectual disabilities
                  
                  
                 may provide compelling evidence of compromised Miranda abilities (O’Connell et al. 2005) within the context of triaged Miranda selection. Estimates of outright, diagnosable intellectual disabilities among offenders vary widely across studies from 2–3% to greater than 10% (Salekin et al. 2010). However, when more generally considering those with substantially low intelligence, these percentages increase markedly, with 21.7% being ascribed IQ scores of less than 80 (Salekin et al. 2010). The triaged plan would be to start with the most compelling cases in terms of intellectual disabilities, but not to ignore entirely those with less extreme but still markedly compromised verbal abilities.
Do attorneys in criminal practice routinely miss identifying offenders with intellectual abilities? The answer is unquestionably answered in the affirmative, for two reasons. First, jails rarely screen detainees formally; instead, they rely on self-report, officer observations, or often, nothing at all (Scheyett et al. 2009). Second, consider the large caseloads of criminal attorneys. Even assuming the population estimate for intellectual disabilities (i.e., 2–3%), criminal cases should be referred for multiple times each year for diversion, Miranda, and other legal issues. Although the defense bar carries the primary responsibility, given their direct contact with offenders, prosecutors may themselves wish to request school records in selected cases when investigative reports or jail records indicate very low verbal
                  
                  
                 functioning.
As a practical matter, criminal attorneys should ask the obvious question for each client whose case pivots on a damaging, self-incriminating statement: “Is this defendant verbally the slowest that I have encountered in, say, the last 10 persons on my caseload?” This question is clearly intended to be helpful, and certainly not derogatory. However, it will only be helpful if it leads to positive action, when needed, such as a forensic mental health referral.
Rogers and Drogin (2014) recommended that all arrestees with intellectual disabilities—both adult and juvenile—be routinely referred for Miranda evaluations because of the high likelihood of compromised Miranda abilities. Although less than ideal, an expedient avenue— especially with juveniles—is simply to ask a parent or caretaker about any identified special educational needs. As noted, Appendix A includes a quick checklist for use by involved legal or mental health professionals.
With triaged Miranda selection, we surmise that many judges may be understandably reluctant to weigh heavily common learning deficits and academic under-achievement in suppressing invalid Miranda waivers, possibly based on a consequentialist framework, since such suppressions might potentially remove 25% of incriminating statements. For instance, almost one-third (31.6%) of juvenile male detainees qualify for special education services (Baltodano et al. 2005). Thousands of likely convictions might be eliminated if even the 10% in juvenile and adult populations with the most severe impairments had their confessions suppressed. A very real consequence
                  
                  
                 might be a plunge in conviction levels for the criminal justice system.
Age and Maturity
Preteens should be regularly referred for Miranda consultations when their statements are pivotal to their prosecution. Even if these youth were functioning academically at their grade level, they would often still lack the reading or listening comprehension required for even a rudimentary understanding of their Miranda rights. For instance, more than half of juvenile Miranda warnings require an 8th grade reading level or higher (Rogers et al. 2012a). An 11 year-old child with typical academic skills simply cannot be expected to comprehend such a Miranda warning. When academic delays and situational stressors are factored in—not to mention possible suggestibility issues germane to youth in general (McLachlan et al. 2011)—this expectation would become ludicrous. Yet, it is also perilous, because procedural justice may be nullified since this youth was probably not afforded the requisite Constitutional safeguards and suffered potentially life-altering consequences.
Viljoen et al. (2007) conducted pivotal research on 152 juvenile detainees ranging in age from 11 to 17 concerning their Miranda abilities. Using a simplified Miranda warning,1 these investigators found that 78.0% of young youth (i.e., 11–13 years) failed to understand or appreciate the relevance of their Miranda rights. The percentage of failures decreased modestly to 62.7% for those 14–15 years old. Maturity, however, is also likely to play a substantial role. Legally involved juveniles with low maturity are likely to have poor immediate recall of Miranda warnings, remembering less than one-third of its overall content, and often wrongly believing that law enforcement is looking out for their best interests (Rogers et al. 2014b). The simple take-home message is to investigate the potential for compromised Miranda abilities with juveniles, who are 15 years or younger and lacking in psychosocial maturity.
Psychiatric Hospitalization and Psychological Impairment
Recent psychiatric hospitalizations
                  
                  
                 should immediately signal the need for a Miranda consultation. Winningham et al. (2018) found that briefly hospitalized patients missed more than 75% of the relevant information found in a representative Miranda warning. Equally alarming, not even one of these patients demonstrated adequate Miranda reasoning. In particular, participants in a mock-crime design, who immediately waived their rights and subsequently confessed, had substantial difficulty taking into consideration the long-term perils of their initial decision to cooperate. The idea of “nothing to lose” clearly illustrates their impaired reasoning when the opposite conclusion (i.e., “everything to lose”) would be the rational one.
As a benchmark, recent psychiatric hospitalizations (e.g., within the last 60 days) likely represent a high likelihood of impaired Miranda abilities. Defendants with longer intervals (e.g., within the last 12 months) may be considered on a case-by-case basis.
Generally speaking, psychological research has established an inverse relationship between the severity of psychiatric symptoms and the level of Miranda comprehension (Cooper and Zapf 2008). As addressed further in Chaps. 3 and 4, Rogers and Drogin (2014) examined in detail the relationship of psychotic and other symptoms to likely-inadequate2 Miranda comprehension or reasoning. Importantly, the mere presence of psychotic symptoms does not automatically signal a heightened likelihood of impaired
                  
                  
                 Miranda abilities. Rather, symptoms typically must be in the severe to extreme range before they are strongly linked to Miranda impairment.
How should this knowledge by applied by attorneys and their staff? As a simple benchmark, severity of psychological impairment
                  
                  
                 is often overtly reflected in impaired communications. Legal professionals should consider clients for possible Miranda referrals when the communications are often strained by either (1) odd or unusual content, or (2) atypical or strange ways of speaking. For the latter, examples can include long, tangential sentences that often do not make any clear point. Or, alternatively, very brief responses are noted lacking in any relevant detail. Forensic practitioners can easily educate counsel about both positive and negative psychotic symptoms. When communication is being affected, referrals may often address both retrospective (e.g., Miranda) as well as contemporaneous (e.g., competency to stand trial) issues.
Screening Miranda Warnings
National surveys have convincingly demonstrated the remarkable heterogeneity in the wording of Miranda warnings across jurisdictions. As summarized by Rogers and Drogin (2014), this finding holds true across adult and juvenile advisements alike, irrespective of language (e.g., English versus Spanish). Stated differently, this daunting variability underscores the following conclusion: The wording of the majority of Miranda warnings being used today is unique to a single jurisdiction.
Many attorneys and mental health professionals are likely to remain unconvinced that the Miranda warnings in their particular jurisdictions are (1) too lengthy for adequate comprehension, or (2) conveyed at reading levels beyond the comprehension of most arrestees. The blunt reality reveals that excessive lengths and reading levels are more the norm than the exception. Predictably, they are likely to occur together, militating against any meaningful communication.
Miranda Lengths and Reading Levels
Box 2.2 is derived from national surveys of general (Rogers et al. 2008) and specifically juvenile (Rogers et al. 2012a) Miranda warnings, informed by data on length and reading levels as tabulated by Rogers et al. (2012b). Box 2.2 underscores remarkable disparities in the length of Miranda warnings. Please note that these lengths do not include Miranda waivers, which typically increase the word count by an additional 30 or more words.
Box 2.2

                  Why Check Miranda Warnings?
                
General (i.e., intended for all ages) Miranda warnings	1.Average length: 95 words with a range from 21 to 231

 

	2.Average reading grade level: 7.0 with a range from grade two to an advanced degree (e.g., M.A.)

 

	3.Long length (125–175 words): 40.5% of warnings with an average reading grade level of 8.0

 

	4.Very long length (more than 175 words): 9.9% of warnings with an average reading grade level of 8.9

 




Juvenile (i.e., intended for youth only) Miranda warnings:	1.Average length: 125 words with a range from 17 to 526

 

	2.Average reading grade level: 7.7 with a range from grade 3.2 to an advanced degree

 

	3.Long length (125–175 words): 34.2% of warnings with an average grade reading level of 8.6

 

	4.Very long length (more than 175 words): 37.5% of warnings with an average reading grade level of 8.8

 





An analysis of Miranda warnings may become complex when vocabulary, syntax, length and reading levels are factored together. To guide professionals, the following paragraphs are framed by a sequence of straightforward questions.
What are the “take home” messages from Box 2.2? About half of general Miranda warnings are long or very long, and typically require a reading comprehension level of grade eight or above. Some Miranda advisements require a high school, college, or even post-bachelor’s level education. In a minority of jurisdictions, juvenile Miranda warnings were implemented to provide more information to detained youth. As an unintended consequence, juvenile warnings are generally much longer and often more complex than general warnings used for all ages. More than two-thirds of juvenile Miranda warnings exceed 125 words, with an average required reading level beyond the 8th grade. More than one-third (37.5%) exceed 175 words. Without wishing to appear heavy-handed, we submit that legal and mental health professionals have a fundamental responsibility to examine systematically the length and reading levels of the Miranda warnings used in their jurisdictions.
How do I check lengths and reading levels? In Microsoft Word, this can be accomplished in several computer clicks. The readability statistics can be activated by clicking of “File” and then “Options.” A menu appears on the left hand side, click of “Proofing” and then “Show readability statistics.” With the warning pasted into its own document, click on “Review” then “Spelling & Grammar.” After the document is reviewed, readability statistics automatically appear. The Flesch-Kincaid reading level appears in final row. More recent versions of Word (e.g., Microsoft Office 2013) round this estimate to a whole number (e.g., 7.5–8.4 being reported as “8”). Earlier Word versions are preferable because they are more precise (i.e., reporting to the nearest decimal (e.g., 8.3 or 8.4). Alternatively, free online applications are readily available; they are best used in conjunction with Microsoft Word to ensure the accuracy of reading grade estimates.
How do I use the Flesch-Kincaid reading level? Two considerations must be borne in mind. First, the Flesch-Kincaid is set at a minimum of 75% comprehension of the material (e.g., up to 25% of relevant content may be missed). In other words, persons may need 1–2 grades higher to achieve nearly full comprehension. Second, offenders typically read 4 years below their completed grade (Klinge and Dorsey 1993). Thus, an offender with an 8th grade education may still be at least four grades shy of a Flesch-Kincaid reading level of 8.0. A very conservative benchmark would be to refer any cases for which Miranda advisement exceeds the arrestee’s completed grade by two or more years. A much less conservative approach—but utilizing many more resources—would be to refer Miranda cases where the completed grade was comparable to the Flesch-Kincaid reading level.
How do the Flesch-Kincaid reading levels apply to orally administered warnings? Many professionals may understandably question the relevance of the earlier analysis when it is applied to spoken advisements of Miranda rights. Because reading comprehension is obviated by an oral presentation, it would seem logical that problems of comprehension may also have been averted. In reality, the opposite is true. Oral comprehension is much more challenging than written comprehension, even when presented to well-educated undergraduates in a mock crime design (Rogers et al. 2011). When warnings are presented to recently arrested defendants one component at a time, failed comprehension occurs across Miranda warnings of different grade levels at 6.5% for written and 16.6% for oral advisements, or about 2.5 times more frequently (Rogers 2008). For this analysis, failed comprehension was operationalized as remembering less than 50% of the administered Miranda warning. Given the general academic convention that a test score of less than 60% represents failure, it is hoped that a general consensus might be reached among legal professionals that less than 50% recall should unquestionably represent a clear-cut failure for the knowing prong of a Miranda waiver.
In general, oral comprehension of the total Miranda warning paints a dismayingly negative picture. When college undergraduates were subjected to a brief (i.e., less than 5 min) but still stressful mock crime scenario and subsequently advised of their rights, they averaged only 39% for immediate recall (Rogers et al. 2011). What about no stress (i.e., control condition) scenarios? Recall in the same study improved substantially (i.e., an average of 49% recall), but the participants were still missing half of the Miranda material.
Difficult Miranda Vocabulary
Vocabulary forms the building blocks for basic Miranda comprehension. While this notion is covered more extensively in Chap. 3, attorneys and mental health professionals can easily screen potential Miranda referrals by simply asking for the definitions of three words, if they were included in offender’s Miranda warning or waiver (see Box 2.3). Of these, waiver (or the verb waive) may be the most confusing yet highly consequential to Mirandized arrestees. They are often asked about waivers as exemplified by the following question: “Would you like to waive your rights?” Detainees may not truly appreciate the far-ranging consequences of responding in the affirmative. Confusion may be further intensified for the noun, waiver, when asked to agree to the following statement: “I make this voluntary waiver.” Because the waiver is rarely described as such, many detainees may have not idea that they are consenting to relinquishing all their constitutional safeguards.
The definitions of two additional terms, terminate and appointed counsel, may certainly impede the correct understanding of their Miranda rights. About one-fourth of those relinquishing their rights wrongly define terminate as to “fire” or “kill,” even when placed in the context of police questioning (see Winningham et al. 2018). At best, telling an arrestee they can “kill” (i.e., terminate) the interview might certainly cause confusion. Detainees typically have a general understanding of verb appoint and the related noun, appointment. However, those arrestees with impaired Miranda comprehension may stumble over its legally relevant definition when used in the phrase, “appointed counsel.” The relevant meaning is further obscured by the combination of two homonyms. To put this in perspective, detainees failing to recall 50% of representative Miranda warnings tend to do much worse on each of these vocabulary words than detainees with good comprehension (Rogers et al. 2009b).
Compromised Miranda Reasoning
Often overlooked by defense attorneys and forensic practitioners alike is a simple inquiry: what were the arrestee’s thoughts in deciding whether to exercise or waive Miranda rights? The notion of “nothing to lose” might be wrong-headed, but it might not necessarily reflect compromised Miranda reasoning. For instance, arrestees may have been misled by false-evidence ploys (Kassin et al. 2010) to assume that law enforcement has overwhelming eyewitness or physical evidence against them. Likewise, they may have fallen for minimization tactics that downplay the severity of the pending charges, or that mitigate their effects of the criminal behavior on victims. Still other offenders may wish to avoid lengthy, sometimes grueling questioning by skilled police interviewers.
Offenders may render poor decisions with nonetheless understandable motivations. On their own, the simple reality is that most arrestees do not have the psychological resources to cope adequately with law enforcement professionals. These professionals control nearly everything: their liberty, physical actions, physical comfort and well-being, access to others, and information and evidence about the crime. In general, confessions virtually ensure a conviction—almost always via plea bargaining—even if they are recanted or later proven to be false (see Redlich et al. 2018). Does this prove that confessing is always a bad idea? Redlich et al. (2018) demonstrated that full confessions (63.4%) netted substantially smaller plea discounts than did either specific denial (76.6%) or no statement at all (70.2%). However, prosecutors appear to treated partial confessors the harshest, with subsequent plea discounts averaging only 33.8%. To extrapolate from this study, full confessions result in less generous pleas, but partial confessions—at least in this study can result in serving twice as much time.
In screening detainees for compromised Miranda reasoning, the answers to straightforward questions about their reasons for speaking to arresting officers can often be illuminating. The examiner’s demeanor in asking such questions should be positive, calm and non-pejorative. Because offenders are often content to provide a single response, they should be encouraged to share multiple reasons. The two basic themes involve (1) choice of alternatives and (2) understanding the adversarial context.

                  Choice of alternatives
                
Regarding the first theme, intellectually disabled or very immature arrestees may fully believe that they have no recourse except to obey persons in authority. Even though a law enforcement officer’s communication may be clearly framed as a question, it may still be understood as a polite way of stating a directive. In our forensic experience, such incapacity to disagree is both rare and easily identified. The level of acquiescence to authority should be clearly observable across settings and topics, and certainly not limited to any specific context, such as police questioning.

Box 2.3

                  “Triple-Threat” Screens for Impaired Miranda Vocabulary
                  	1.“Waiver”	a.Data: 16th grade reading level (e.g., legal definition likely requires by a college education), very infrequent (e.g., used less than once per 10 million words), and a homonym.

 

	b.Relevance: The crucial decision about whether to relinquish Miranda rights is often framed as a waiver.

 





 

	2.“Terminate”	a.Data: 12th reading grade level (e.g., legally relevant definition likely requires a high school education), infrequent (e.g., used once per million words), and a homonym.

 

	b.Relevance: Many detainees do not understand that they have the crucial choice to end (i.e., “terminate”) police questioning by simply making this request.

 





 

	3.“Appointed Counsel”	a.Data: Both words require 12th–13th reading grade level (e.g., legally relevant definition can be defined by a high school graduate with 1 year of additional schooling), likely infrequent together, and a homonym.

 

	b.Relevance: Many arrestees are confused about what it means to be “appointed counsel” and may not construe this to mean “assigned their own attorney.”

 





 




                

Interestingly, disacquiescence or frequent naysaying may be slightly more common among offenders than acquiescence, but obviously does not carry the same concerns regarding the abridgement of Miranda rights (Rogers et al. 2012).
The choice of alternatives can also be nullified if the consequences for each option are utterly misunderstood. Perhaps, the clearest example involves the right to silence. Custodial suspects are expected to infer from the phrase, “right to silence,” that remaining silent cannot be used against the accused in any subsequent proceeding. The Court held in Miranda that “it is impermissible to penalize an individual for exercising his Fifth Amendment privilege” (p. 468, footnote 37). This point is underscored by the Court in Doyle v. Ohio (1976) regarding the right to silence: “unfairness occurs when the prosecution, in the presence of the jury, is allowed to undertake impeachment on the basis of what may be the exercise of that right” (p. 620). However, many detainees do not understand this protection. Instead, about one-third wrongly conclude that remaining silent can be used as incriminating evidence against them (Rogers et al. 2010a). Thus, the alternatives become completely flipped. What is intended to be a full protection (i.e., the right to silence) is then considered to be a formidable danger (i.e., conviction by silence). In light of these fundamental misunderstandings, the alternative to remain silent cannot be considered a rational choice.

                  
                    Adversarial Context
                    
                  
                
Juvenile detainees, especially younger suspects, may view law enforcement as playing a beneficent role. Sharf et al. (2017b) found that more than 40% of legally involved juveniles see police officers as wanting to help them rather than their typical duties involving arrests and convictions. Slightly more than half (52%) of juveniles with impaired Miranda reasoning believe that officers are looking out for their best interests, even during police questioning.
Some juvenile offenders may recognize the presences of an adversarial relationship with arresting officers, while still believing that any exercising of their rights will doom them to a worse outcome. Grisso (1981) found that, even when accused of a violent felony, many more juveniles were convinced that exercising rights would negatively affect the disposition of their cases than those who felt it would be a benefit. Stated as an odds ratio, these juveniles were 3.4 times more likely to believe invoking their rights would hurt them rather than help them. Although their reasoning is not entirely clear, one plausible conclusion might be a sense that police authority trumps legal rights. In this fashion, the adversarial context would recognized, but juveniles may feel powerless to address it. A recent study largely confirmed the presumed negative consequences of exercising Miranda rights, when Grisso’s methodology was applied to a mock-crime scenario involving a house burglary (Sharf et al. 2017a).

Screening Recordings of Miranda Waivers

                
                  Oral Advisements
                  
                  
                
              
One Canadian study (Snook et al. 2010) provides an instructive example of how oral advisements can be rendered incomprehensible. Using the right to silence as an example, this particular component was delivered at a blistering speed that averaged 262.6 words per minute, far exceeding the upper limits of adult comprehension (i.e., 150–200 words). Not surprisingly, officers deviated from the written warning in the majority of cases and occasionally even missed basic components of the caution. Professionals may easily calculate the rate of delivery (i.e., number of words divided by the elapsed seconds).
Beyond the rate of delivery, it is critical that involved professionals also check orally presented warnings for any major omissions or distortions of requisite Miranda content. In the Snook et al. (2010) study omissions, were examined for the right-to-counsel component for 105 police-recorded advisements; three key components of the Canadian caution were occasionally missed: (1) right to legal advice from duty counsel (6.7%), (2) provided at no cost (4.8%), and (3) immediately available (4.8%).3 Although these percentages are small, they offer little comfort. When multiplied across thousands of cases each day, hundreds of arrestees may be deprived of fundamental information about their rights. Therefore, it is completely incumbent upon both attorneys and forensic practitioners to cross-check both the accuracy and comprehensibility of Miranda warnings.


                Translations
              
Translations also provide multiple opportunities for major omissions or distortions. On an individual basis, cases are still observed in which solely English-speaking officers make a good faith—but ultimately botched—attempt to translate the Miranda warning into another language. Spanish translations of Miranda warnings are the most frequently experienced in the American criminal justice system. It is our strong recommendation that independent back-translations should always be sought to ensure the accuracy of translations. In addition, the actual, recorded Miranda warning should also be reviewed both for pronunciation of oral advisements or for the accuracy of written document (e.g., possible omissions or misstated content).
Beyond individual advisements, systematic omissions and distortions can also compromise Miranda understanding. Simply by reviewing both (i.e., English and Spanish) sides of commonly circulated bilingual “Miranda cards,” glaring discrepancies can occasionally be discovered. For instance, a survey of 121 Spanish vs. English warnings from the same jurisdiction found free legal services were omitted 2.1% of the time, whereas continuing legal rights were overlooked 9.2% of the time (Rogers et al. 2009b). Although comparatively infrequent, the use of non-existent Spanish words or words with a very different meaning (e.g., use of “licensed professional” instead of “lawyer”) was documented.
Public defender offices in jurisdictions with substantial numbers of Spanish-speaking detainees may wish to consider making a modest investment in order to have current Miranda translations systematically reviewed. In central Florida, 15 English versus Spanish Miranda warnings were reviewed, which yielded several important findings related to equal protection (Rogers 2015). For reading levels, five English advisements ranged from 7th–9th grades, whereas the parallel Spanish versions ranged much higher from 10th–12th grades. Alarmingly, three of the 15 Spanish warnings entirely omitted the 5th prong (continuing legal rights), and one mangled the second prong: the English “will be used in court as evidence against you” was mistranslated as “can be used against you in the tribunals.” Such easily accomplished, systematic reviews may provide a singularly important method for uncovering disparities, omissions, and distortions in the delivery of translated Miranda warnings. Once uncovered, all involved professionals are likely to share the same goal of rectifying errors that unmistakably represent impediments to procedural justice.


                Observations
              

                  
                  
                 In reviewing video-recorded advisements and subsequent questioning, attorneys may also wish to attend to the arrestees’ observable posture, facial expressions, and behaviors. The primary goal is to see whether the detainee appears to be attending to questions and is physically alert while responding to questions. Only extreme presentations (e.g., a partially comatose, hospitalized detainee being questioned by investigators) are likely to lead to suppression on this basis alone.

Screens for Professionals
Practitioners, whether lawyers or mental health professionals, often do not take a few minutes to reflect on their own track records. This process might be viewed in terms of five cumulative steps (see Box 2.4). For many readers, the first step may soon be achieved as they complete the initial chapter of this book. As denoted by terms such as “practice” and “practitioner,” professionals require individualized mentoring with hands-on experiences. Whether informal or formal, mentoring generally constitutes the second step.
Box 2.4

                Reviewing Miranda Track Record
                	1.___ Read and critically considered Miranda issues

 

	2.___ Have informal or formal interactions with a seasoned practitioner, who has successfully addressed Miranda issues

 

	3.___ Utilized the triaged Miranda selection to choose the most compelling case

 

	4.___ Worked closely with a forensic practitioner on the merits of Miranda issues

 

	5.___ Proved successful with a Miranda case (e.g., limiting evidence or plea bargaining a favorable outcome)

 




              

The next three steps involve working towards professional success on Miranda issues. With triaged Miranda selection, professionals are asked to think of both a pending case as well as their own credibility. Given the widespread skepticism about invalid Miranda waivers, practitioners are asked to select their most convincing case—as previously discussed—based on both compelling evidence and extreme impairment. Given the complexities of some Miranda cases, attorneys should stay involved with the process and continue to interact with the forensic practitioner. It may well be that a complete suppression of a confession represents an unrealistic goal in a particular case. However, serious questions about an arrestee’s Miranda understanding decision-making may still succeed in substantial plea discounting, with both the charges and sentencing being reduced.
Referral Issues for Miranda Cases
Referrals
Miranda referrals are likely to be the most successful when based on direct professional experiences that have demonstrated the effectiveness of the practitioner in question. From our perspective, effectiveness need not be equated with desired legal outcome. For instance, the forensic practitioner may be most helpful in steering a case away from a psycholegal issue that is unlikely to succeed. We prefer a balanced approach in learning about forensic practitioners and Miranda consultations:	1.Can you tell me about a case where you were helpful in addressing Miranda issues?

 

	2.Can you tell me about a case where you were not helpful in addressing Miranda issues?

 




Miranda evaluators identified via online resources should be carefully vetted. Based on a decade-old national survey (Ryba et al. 2007), most forensic psychologists (1) may still not be conducting Miranda evaluations, and (2) may have variable experience/training with specialized Miranda measures. For example, the American Academy of Forensic Psychologists (AAFP) maintains a specialist directory (see http://​members.​aafpforensic.​org) that is searchable by self-declared “Areas of Focus.” As of July 22, 2018, 64 practitioners listed Miranda evaluations as a component of their forensic services; however, AAFP does not independently review these statements. Likewise, the American Academy of Psychiatry and the Law (AAPL) maintains a non-searchable directory (http://​www.​aapl.​org/​members-list) of members’ websites, but specifies that the Academy does not review the content of these websites.
Referral Questions
Appendix B includes more than a dozen standard Miranda referral questions. Its purpose is to assist counsel in selecting those specific questions that appear appropriate for a particular Miranda case. This decision is frequently collaborative and may be organized into several steps. For example, the attorney might ask, “What can you tell me about Miranda warning and waiver (#1 through #3) administered to my client?” The next referral question (#4) requires a fully-fluent, bilingual translator or forensic practitioner. The following question (#5) is very pragmatic because memory attenuates over time even though the defendant may remain confident in his or her recollections.
Importantly, Miranda referrals do not necessarily entail a full Miranda evaluation. For instance, a report may be produced that addresses the requisite grade level of particular Miranda warning, and the tested reading abilities of the arrestee (see Appendix B, Question #3). In one native Alaskan case, for example, the prosecution decided to drop criminal charges after a consultation by one of this book’s authors (R.R.) in collaboration with a local forensic practitioner concluded that the male defendant could not understand the Miranda warning that was provided in English. Besides limited cognitive abilities, the defendant had been raised and educated in the Yup’ik language with a very limited knowledge of English.
Miranda evaluations can address a range of referral questions, entailing investigations of such dimensions as Miranda-relevant vocabulary, recall of a particular Miranda warning, and Miranda-reasoning as it relates to the arrestee’s waiver decision (see Appendix B). Often overlooked, attorneys may specifically request that the arrestee be assessed for the possibility that he or she is feigning a purported Miranda impairment. This issue is equally important to attorneys from the defense and prosecution bars alike, given their shared interest in justice. Moreover, defense attorneys will realize that their credibility may be damaged if they put forth a Miranda case that is later determined to involve malingering.
Referral questions can also address reports and expert evidence provided by another practitioners. Occasionally, seasoned practitioners on Miranda issues will serve as consulting experts in preparing attorneys to conduct a rigorous cross-examination. More often, they serve in a rebuttal context, providing their own contrasting testimony on Miranda issues once experts from the other side have had their say. Much has been written, with no clear professional consensus, about the ethical appropriateness of serving both a consulting and testifying role in the same trial matter (Gutheil et al. 2012)—a consideration no less relevant to suppression hearings than to any other phase of criminal proceedings.
Referrals and Types of Consultations
Forensic practitioners can conceptualize Miranda referrals as either brief consultations or full assessments. The remaining chapters focus almost exclusively on full Miranda assessments that extensively address the variety of issues outlined in Appendix B. In contrast, this section focuses on the salient aspects of brief Miranda consultations.
In our experience, many criminal attorneys are clearly uncertain regarding the merits of raising Miranda issue in a pending criminal case. In such instances, a circumscribed time commitment (e.g., 4–8 h) can provide a valuable, first step in ascertaining counsel’s potential consideration of Miranda issues. In many instances, forensic practitioners can provide initial impressions about a particular case within the context of a triaged Miranda selection. Of course, no rapid review can conclusively rule-in or rule-out compromised Miranda abilities. Nonetheless, some combination of variables may signal a strong likelihood of a valid Miranda waiver. An example might include (1) good school achievement and no mental health history coupled with (2) an easily understood Miranda advisement and rational responses to police questioning. Brief consultations may provide data regarding a strong likelihood of an invalid Miranda waiver but only in restricted areas, such as intellectual disabilities and immature youth with very low achievement levels. Most referrals for brief consultation will fall in the middle and require a careful review of records and case-specific factors.
Brief Miranda consultations may also be used occasionally to produce a highly focused report on clearly delimited issues. Let’s use a brief consultation provided by one of the authors (R.R.) as an illustration. In a capital case, the attorneys were unsure whether they wished to expend the resources regarding a full evaluation of the Miranda comprehension and reasoning. Because Miranda issues had not been raised by previous trial counsel, a legitimate concern involved the lengthy passage of time (i.e., several years) since the advisement, waiver, and self-incriminating statements. At this juncture, the forensic practitioner provided a focused affidavit that examined the particular Miranda warning used with the defendant for length, reading, level, difficult words, and one ambiguously stated component. Although the defendant’s limited cognitive and reading levels had been previously documented, the forensic practitioner made no statements about this particular defendant, which were deemed inappropriate without a full Miranda evaluation. Instead, the affidavit remained sharply focused on the administered warning.
Conceptual Model for Miranda Evaluations
Traditional models for assessing Miranda abilities typically stress breadth of information in more of a linear than hierarchical model. As a very prominent Miranda expert, Frumkin (2000) recommended a broad range of psychological tests including intelligence, achievement, personality, projective techniques, and malingering. He also advised the use of specialized measures to address suggestibility and Grisso’s Miranda Instruments (GMI
              
            ). Featuring breadth in background information, Goldstein and Goldstein (2010) cast a very wide net that included parental history, previous arrests, educational and vocational history, and even potentially relevant medical conditions.
From our perspective, Miranda assessments must entail three distinct components that range from general functioning to a highly delineated focus on individualized Miranda abilities. As depicted in Fig. 2.1, general functioning related to Miranda abilities likely omits any review of most cognitive abilities, such as the Perceptual Reasoning Index and math abilities. Likewise, decade-old military experiences are, at best, only remotely related to Miranda abilities for an arrest in the last few months.[image: ../images/457536_1_En_2_Chapter/457536_1_En_2_Fig1_HTML.png]
Fig. 2.1Three components of Miranda evaluations stressing the centrality of case-specific information


Direct appraisal of Miranda abilities is conceptualized separately with reference of normative data and case-specific information. Normative data may provide very valuable information about information potentially indicative of compromised Miranda abilities but cannot be used to make these determinations. Why is this the case? Let’s illustrate the conclusion using the Miranda Vocabulary Scale (MVS; Rogers et al. 2011). The word “interrogation” produced the largest MVS effect size (Cohen’s d = 1.12; Rogers et al. 2009a) between failed and good Miranda comprehension. Despite the impressive effect size for a single word, many defendants may not understand this particular word, but still understand the gist of the Miranda warning. Alternatively, they may miss the Miranda comprehension almost entirely but manage to correctly define this particular word. To further complicate matters, more than 60% of Miranda advisements simply omit the word “interrogation,” rendering its definition—correct or not—essentially moot.
As a brief technical comment, forensic practitioners must be cognizant regarding the interpretation of effect sizes. Whereas a d of 1.12 is clearly large, it must also be understood in terms of overlapping percentages. At 1.10, the non-overlapping of the two groups (e.g., failed and good Miranda comprehension) is 58.9%.4 Thus, depending on cut scores and the respective sizes of the two groups, a misclassification rate of about 40% may occur.
The core of the three-component model is centered on systematic methods of case-specific information as it relates to Miranda comprehension and reasoning. The term 
              case-specific
              
              
             describes for Miranda comprehension how a particular defendant recalled and understood the Miranda warning as it was administered to him or her. For Miranda reasoning, case-specific addresses to the degree that memory allows how a particular defendant weighed the pros and cons in making his or her waiver decision. Such considerations are necessary to address the totality of the circumstances (Zelle et al. 2015).
Observant readers will readily recognize the stress on systematic methods in describing the case-specific component. While this might initially appear oxymoronic, Rogers et al. (2012b) have developed standardized methods for two case-specific measures included in the Standardized Assessment of Miranda Abilities (SAMA). For Miranda understanding, the Miranda Comprehension Template (MCT
              
            ; see Chap. 3) utilizes the exact warning used with a particular defendant as well as the mode of administration (e.g., oral or written). When possible, the actual recording administered at the time of the arrest is utilized. The defendant’s verbatim responses are subsequently scored on the MCT for 21 possible details covering the five components of Miranda warning. Additional details, omissions, and inaccuracies are also scored. For Miranda reasoning, the Miranda Reasoning Measure (MRM
              
            ; see Chap. 4) is applied to their waiver decision. As a balanced approach, each defendant is asked about good reasons and possible problems as they relate to invoking or relinquishing their rights to silence and to counsel. Their responses are systematically scored by Waive and Exercise categories. The two lower ratings involve “0” for impaired reasoning or a damaging factual error and “1” for questionable reasoning. The two higher ratings vary in time perspective: “2” for immediate circumstances only and “3” for including long-term objectives. Thus, case-specific methods may be used to address individualized information but with the addition of systematic methods for data collection and ratings.
Review and Use of Records
Forensic practitioners utilizing this book already have clinical expertise in the use of relevant records and standardized measures. This major section simply highlights primary considerations with respect to record reviews and selection of measures. It openly acknowledges that forensic practitioners have developed their own preferences for how to collect and report relevant information from data sources. For evaluative methods, the emphasis is centered on specialized measures, such as those involved in response styles (e.g., feigned mental disorders). It should be noted, however, that Miranda-specific measures are included in Chap. 3 for Miranda comprehension and in Chap. 4 for Miranda reasoning.
Comprehensive assessments in psychology and psychiatry—while addressing specific referral questions—have generally relied on comprehensive record reviews that address all major facets regarding client’s background, as well as briefer reviews of his or her (1) family of origin and (2) current family and important relationships (see, e.g., American Medical Association 2008; Bamford et al. 2007; Fink 2017). Comprehensiveness appears to imply breadth in diverse issues, such as normal developmental milestones, family mental health history, and parents’ occupation may be included despite marginal, at best, relevance to the forensic referral question.
In their well-written overview of Miranda evaluations, Goldstein and Goldstein (2010) espouse comprehensive record reviews. In addition to what was previously noted, breadth of recommended areas includes methods of discipline, background of siblings, substance abuse and military service. In a sample Miranda report, Goldstein et al. (2014) produced a 12-page report on a 12 year-old male juvenile that includes details about the charges from the mother’s and the detained youth’s perspective, past educational and speech testing, family and developmental history. It also provided extensive details about the youth’s recall of the Miranda warning and waiver plus test results for intelligence and achievement. Miranda Rights Comprehension Instruments (MRCI
              
            ; Goldstein et al. 2014) results are covered extensively by each instrument in 8 separate paragraphs. Opinions about the youth’s Miranda abilities including the MRCI are detailed in additional 16 paragraphs.
In contrast, Roesch et al. (2016) provided a succinct, three page report for clinical and forensic findings (i.e., not the entire Miranda report) on a 13 year-old multi-racial male juvenile. Like Goldstein et al. (2014), they reported achievement and intelligence testing. MRCI results are summarized in a single paragraph. Moreover, tentative opinions were expressed succinctly in portions of four paragraphs.
While report writing and testimony are covered extensively in Chap. 6, this brief section illustrates the breadth and depth of collateral sources used by prominent forensic psychologists. The central question for forensic practitioners is whether the level of detail regarding collateral sources helps or hinders their communications to the court and involved attorneys. We surmise that the work style and personal values of each practitioner may factor into this important decision in either systematically building the case for their expressed opinions, or alternatively, feeling that their opinions are being gradually submerged in unnecessary details. Again, the point at this juncture is to make the initial decision about the breadth and depth in using collateral sources. For a particular Miranda case, which records justify careful review? Which sources warrant an initial skimming for relevant information? Which can be put aside as being not germane to the specific Miranda issues being raised?
Sometimes in capital and other high profile cases, we have been sent thousands of pages of background documents by either retaining or opposing counsel. Obviously, they require some scrutiny but the level may vary substantially. In occasional cases, we weigh the merits of due diligence against the professional costs associated with an exhaustive record review. However, the overriding priority can be summarized by the following question: What will make us the best prepared forensic practitioner?
A guiding principle for record review involves the relevance and reliability of the information in addressing the referral question. Obviously, recordings of the police questioning indisputably meet both criteria, whereas decades-old records of military service likely have reliability but questionable relevance. In contrast, statements by those with a vested interest in the case (e.g., an examinee’s parent) may have clear relevance but questionable reliability. Forensic practitioners may wish to consider whether the criteria of relevance and reliability should be made explicit in their Miranda reports.
Records may also be reviewed to address trait-like extrapolations by attorneys or other forensic practitioner. Take this extreme example that involves malingering: An expert opined concerning a “pattern of malingering” by a particular defendant involved in a heinous felony-murder. While malingering was clearly established on two occasions, the male expert apparently failed to consider that three decades with no evidence of malingering or significant criminal activity separating the two occasions as relevant to his opinion. In our professional experience, trait-like assumptions are almost always expressed in the negative, such as (1) once a malingerer, always a malingerer, and (2) once antisocial, always antisocial. To protect against trait-like extrapolations, forensic practitioners may wish to document briefly both positive and negative findings with reference to response styles and antisocial/prosocial behaviors.
Psychological Assessments
The term “psychological assessment” is meant to be simply descriptive of the systematic assessment methods for clinical issues related to cognitive impairments, diagnoses, and response styles. It should not be interpreted as a profession-specific designation because all forensic practitioners can be effectively trained in assessment methods. Alternatively, professionals without strong psychometric backgrounds may find consultations with forensic psychologists, because of their specialized training, to be a strong asset to their forensic practices.
Standardized Assessments of Cognitive Abilities
Forensic practitioners should select their intelligence tests on the basis of their validity and general acceptance by criminal courts. Borrowing from the competency research (Pirelli et al. 2011), Wechsler measures of intelligence have dominated the forensic literature for decades with the WAIS-IV (Wechsler et al. 2008) continuing in this strong psychometric tradition (Hartman 2009).
Rogers and Drogin (2014) reviewed measures of oral and written comprehension with reference to Miranda understanding. Three measures evidenced strong test validation, excellent norms, and data based on ethnically diverse populations: (1) Wechsler Individual Achievement Test – 3rd Edition (WIAT-III; Wechsler 2009), (2) Woodcock Johnson III Normative Update – Tests of Achievement (WJ-III-NU-ACH; Woodcock et al. 2007), and (3) Kaufman Test of Educational Achievement – 2nd Edition (KTEA-II; Kaufman and Kaufman 2004). The KTEA (KTEA-III; Kaufman and Kaufman 2014) was recently updated with new norms and the addition of Reading Vocabulary (RV).
The recently revised Woodcock Johnson IV Tests of Achievement (WJ-IV Ach; Schrank et al. 2014a) should be strongly considered for assessing Miranda comprehension. Re-normed and extensively validated, the WJ IV includes two new tests, Oral Reading and Reading Recall, which should be particularly relevant to Miranda evaluations. Moreover, the Woodcock-Johnson IV Tests of Oral Language (Schrank et al. 2014b) now have three new Spanish-oriented tests for this measure, which address Listening Comprehension, Oral Language, and Broad Oral Language. Of these, Oral Comprehension should be especially valuable for addressing Miranda advisements conveyed English.
The Wide Range Achievement Test-5th edition (WRAT5; Wilkinson and Robertson 2017) can easily be implemented in several minutes as an efficient screen for reading ability. When significant problems are observed, then a more comprehensive measure such as the WIAT-III or WJ-IV Ach can be used for further investigation of observed deficits in reading and oral comprehension.
What should be considered good psychometric properties for cognitive tests? Miles et al. (2018) proposed the following guidelines for good and adequate psychometrics:	1.Standardization (Norms):	a.Good: Recent (≤10 years) stratified sample with ≥200 per age category

 

	b.Adequate: Less recent (11–15 years) sample with some over or under representation and with 100–199 per age category.

 





 

	2.Reliability:	a.Good: coefficients of ≥90 for internal consistency, interrater reliability and test-retest-reliability

 

	b.Adequate: coefficients of .80–.89 for internal consistency, interrater reliability and test-retest-reliability

 





 

	3.Validity:	a.Good: strong evidence of expert review (content validity), factor analysis (construct validity) and comparisons with other measures (criterion validity)

 

	b.Adequate: limited evidence of expert review, and mixed evidence of factor analysis and comparisons with other measures

 





 



These standards are very rigorous for measures of cognitive abilities and likely surpass what is currently achievable in other areas of psychological assessment. Nonetheless, they provide forensic practitioners with valuable bench marks to help inform their practices.
Standardized Assessments of Psychological Impairment
Defendants with severe mental
                
               disorders (SMDs) have been largely overlooked in many Miranda assessments. Although psychotic disorders may increase the likelihood of compromised Miranda abilities (Cooper and Zapf 2008), the overriding issue involves severity of the symptomatology rather than the diagnosis per se. Rogers and Drogin (2014) buttressed this point by systematically comparing Schedule for Affective Disorders and Schizophrenia Change Version (SADS-C; Spitzer and Endicott 1978) data for 173 pretrial defendants on likely adequate Miranda comprehension to 62 who did not. Even mild to moderate psychotic symptoms did not have any pronounced effect on Miranda comprehension, using group comparisons. However, severe to extreme symptoms dramatically increased the likelihood of compromised Miranda comprehension (see Box 2.5).
Box 2.5
Odds Ratios of Compromised Miranda Comprehension based on Severe and Extreme Psychotic Symptoms	Grandiosity = 2.67

	Paranoid thinking = 1.53

	Hallucinations = 2.31

	Delusions = 3.48





As summarized in Box 2.5, the establishment of intense and pervasive psychotic symptoms increases the likelihood of impaired comprehension dramatically. Moreover, combination of the psychotic symptoms may markedly decrease Miranda abilities. Multiple symptoms from Box 2.5 as a moderate or higher levels strikingly increase the likelihoods
                
               of impaired Miranda comprehension: (1) two or more = 2.30, and (2) three or more = 3.76.
Validated Measures of Symptom Severity
Forensic practitioners clearly need psychometrically sound measures to evaluate symptom severity related to psychosis and other domains effectively and efficiently. Appendix D summarizes three validated measures of symptom severity:	1.Brief Psychiatric Rating Scale (BPRS
                          
                        ; Ventura et al. 1993)

 

	2.Positive and Negative Syndrome Scale (PANSS
                          
                        ; Kay et al. 1987)

 

	3.Schedule for Affective Disorders and Schizophrenia Change Version (SADS-C;
                          
                         Spitzer and Endicott 1978)

 




Given the overlap between the first two measures, forensic practitioners may wish to opt for the BPRS, given its extensive validation and prior use in forensic assessments, including Miranda research. Regarding its validation, Shafer et al. (2017) conducted a sophisticated meta-analysis on more than 33,000 psychiatric inpatients. Moreover, solid research continues to be carried out on forensic patients (e.g., van Beek et al. 2015).
The SADS-C, as illustrated in Box 2.5, provides extensive descriptive data on Miranda comprehension and reasoning for forensic practitioners (Rogers and Drogin 2014). More recently, Winningham et al. (2018) examined SADS-C patterns of psychopathology for a focused sample of briefly hospitalized inpatients. Nonetheless, we recommend the Rogers and Drogin data as being more representative; it is based upon multisite studies as part of National Science Foundation (NSF) supported research.
Multiscale Inventories
Maloff (2017) surveyed 149 American Board of Professional Psychology (ABPP) psychologists of whom 57 addressed Miranda waiver issues. Three multiscale inventories were either recommended or deemed acceptable for Miranda evaluations by the large majority of psychologists expressing their professional opinion: 72.5% for the MMPI-2, 69.2% for the MMPI-2-RF, and 71.1% for the PAI. While expressing positive views, these measures were not often recommend (≤25%). In stark contrast, the MCMI-III did not fare so well at 30.8% positive ratings. As a very important warning, the majority (51.3%) of surveyed ABPP psychologists deemed the MCMI-III unacceptable for Miranda evaluations.
We generally agree with Maloff’s findings that these three multiscale inventories (i.e., MMPI-2, MMPI-2-RF, and PAI) may contribute valuable information (e.g., patterns of psychopathology and possible feigning) for certain Miranda evaluations, but probably should not be considered a required component of Miranda assessments that examine retrospective functioning. Depending on the Miranda referral, some forensic practitioners may wish to consider PAI’s low reading level (4th grade) for detainees as well as its strong clinical correlates (Rogers et al. 2018).
Standardized Assessments for Malingering and Feigning
Rogers (2018a) carefully distinguished the term “feigning” from “malingering.” Feigning
                
                
               is defined as “the deliberate fabrication or gross exaggeration of psychological or physical symptoms without any assumptions about its goals” (p. 6). However, “malingering
                
                
              ” adds to “feigning” the specification of an external motivation. Because an individual’s motivation is frequently multifaceted and often situationally specific, it should not be extrapolated from any test finding. Thus, psychological measures may be used to assess feigning but not malingering. Competing conclusions may include factitious presentations and mixed (internal-external) motivations (Velsor and Rogers in press). As an example of the latter, jail detainees may feign the severity of their suicidal ideation to obtain needed treatment because of limited access to “psychiatric beds” as well as to avoid the repetitive violence they had experienced on the general units.
We suggest that forensic practitioners take a multi-prong approach to feigned Miranda abilities. We provide data on Miranda feigning scales followed by succinct summaries related to more general measures for addressing: (1) feigned cognitive impairment and (2) feigned mental disorders. As with earlier sections, brief titles are provided to initial paragraphs for easy reference.

                Specialized Miranda Feigning Scales
              
First and foremost, several Miranda measures have been developed with feigning scales. They are addressed in detail in Chap. 3 for feigning on Miranda comprehension scales and Chap. 4 for feigning on Miranda reasoning scales. This paragraph simply highlights the key findings. Chap. 3 provides two scales based on the floor-effect (i.e., too simple to miss) detection strategy. The MRCI Comprehension of Miranda Rights- Recognition-II (CMR-R-II; Goldstein et al. 2014) is a two-item forced choice instrument. Because correct responses are easily identifiable for most detainees, Rogers et al. (2017) provide the first empirical data using poor performance (i.e., CMR-R-II < 10) as an initial feigning screen. For more conclusive findings, exceptionally poor performance on the MVS-Easy (MVS-E) scales is almost never found with detainees responding genuinely. Although only one-fourth of detainees feigning Miranda abilities score extremely low (i.e., MVS-E < 13), its specificity of .99 may provide robust evidence of feigning on Miranda vocabulary. As a cautionary note, this finding should be interpreted as feigning on legally relevant issues, because detainees simulating incompetency to stand trial may also have similarly low scores (Rogers et al. 2017).


                
                  Feigned Cognitive Impairment
                  
                  
                
                
                  
                
              
Garcia-Willingham et al. (2018) provided an important overview of feigned cognitive measures and emphasized the importance of embedded indicators. Others, such as Rogers and Bender (2013) prefer free-standing measures such as the Test of Memory Malingering (TOMM; Tombaugh 1997), which were specifically designed to measure detection strategies. Whichever approach is taken, forensic practitioners must be able to justify their selection of brief screens and feigning measures. In general, screens emphasize sensitivity estimates so that potential feigners are not excluded from a more comprehensive assessment. In making determinations of feigning, specificity becomes the critical utility estimate.
With very high specificities, false-positives are minimized to avoid far-reaching error of wrongly classifying a genuine examinee as feigning. The Inventory of Legal Knowledge (ILK
                  
                ; Otto et al. 2010) addresses feigned cognitive impairments as it relates specifically to commonly known legal concepts found within the criminal justice system. Forensic practitioners are cautioned by its authors (Otto et al. 2010, p. 7) that the “ILK has not been specifically validated for use with intellectually or cognitively impaired populations; therefore, caution should be used when interpreting results produced by defendants with mental retardation or other significant cognitive deficits.” With adult detainees, Rogers and his colleagues (2017a; Rogers et al. 2017b) have tested the ILK with both feigned incompetence to stand trial and feigned Miranda abilities. A major limitation of the ILK is that its 61 items were not systematically tested to see which items were particularly effective for the floor-effect strategy (i.e., too easy to miss). Simple to address, Rogers et al. (2017b) implemented a floor-effect strategy for the ILK and identified 40 items that 90% or more of genuinely responding detainees understood correctly (i.e., Revised-ILK-90 or R-ILK-90) with a similar process at 95% or higher (R-ILK-95). Both proved much more effective than the original ILK for feigned incompetence as well as feigned Miranda abilities. With minor modifications, these findings for the ILK have been extended to legally involved juveniles feigning their Miranda deficits (see Rogers et al. 2017a).


                
                  Feigned Mental Disorders
                  
                  
                
                
                  
                
              
For screens, the Structured Inventory of Malingered Symptomatology (SIMS
                  
                ; Widows and Smith 2004) is readily available with its original or revised scoring. Rogers et al. (2014a) developed and initially validated two SIMS scales based with inpatients using established detection strategies: First, Rare Symptoms (RS) was “endorsed by less than 10% of genuine responders but more than 25% of feigners” (p. 460). Second, Symptom Combination (SC) scale composed of item-pairs “uncorrelated or negatively correlated” … but “positively correlated for feigners and accounted for more than 10% of the variance (φ >.35)” (p. 460). The recommended SIMS Total score functioned poorly (i.e., specificity = .28). However, the RS and especially the SC proved much more effective. More specifically, an SC < 2 served to rule-out genuine inpatients, whereas an SC > 6 may be used to rule-in potential feigners for further assessments.
For feigning measures, the Structured Interview of Reported Symptoms—Second Edition (SIRS-2
                  
                ; Rogers et al. 2010b) was operationalized and validated eight primary detection strategies. Based on the SIRS-2 Decision Model, examinees are classified as genuine responding, indeterminate-general, indeterminate-evaluate and feigning. Regarding the middle classifications, indeterminate-evaluate group indicates that feigning is more likely than not to occur but further assessments are required. The indeterminate-general is likely to be genuine but that feigning cannot be ruled out. Both genuine responding and feigning classifications were established with high probabilities. Rogers (2018b) summarized the SIRS-2
                  
                 research and addresses potential issues in its clinical-forensic applications.
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Footnotes
1The study used Grisso’s Miranda Instruments (GMI; Grisso 1998); its Miranda warning consists of only 63 words and omits the 5th component (ongoing legal rights).

 

2Determinations of compromised Miranda abilities are based on the “totality of the circumstances,” which can includes dozens of case-specific factors. Because mock-crime research on Miranda abilities cannot be this exhaustive, we have adopted the more nuanced term, “likely-inadequate” to describe our key findings.

 

3For clarification, “duty counsel” in this study refers to lawyers available by toll-free numbers in Canada. It is troubling, however, this phone number was omitted in 19.0% of the cases.

 

4Retrieved on June 14, 2018 from https://​www.​uv.​es/​~friasnav/​EffectSizeBecker​.​pdf
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Setting the Stage for the Miranda Assessment
Optimized Versus Real-World Assessments
A vitally important lesson from clinical and especially neuropsychological practices involves a fundamental disconnect between traditional testing and real-world applications. As noted by Parsons and Phillips (2016), tests using normative comparisons often lack ecological validity and thus have limited generalizability to real-world circumstances. Should norms be used for retrospective Miranda assessments that were established via standardized testing conditions? Such conditions typically involve a quiet, private setting free from distractions. The implicit but often undiscussed assumption is that forensic practitioners should attempt to optimize an examinee’s performance. However, this option may not accurately represent what occurred at the time of the waiver decision. Of course, severe situational stressors may not ethically be implemented in forensic practice.
Box 3.1

                Ecological Validity versus Optimized Testing
              
Format	Real-world: Recall of the total warning with no prompts

	Optimized: Paraphrase Miranda warning one component at a time with prompts




Reading level and length	Real-world: Highly variable with typical lengths of warning plus waiver (i.e., 125–175 words) and reading levels (i.e., grade 3 to post-BA)

	Optimized: Only 86 words and a grade 6.8 level





Our position is to approximate real-world circumstances as a framework for assessment methods, while obviously provide a safe and professional environment for the forensic evaluation. Let’s consider the differences between optimized versus ecological-valid assessment of functioning in Box 3.1.
For juveniles ages 14–17, Rogers et al. (2017d) found that optimized testing produced nearly perfect scores on Miranda understanding when their task was simply to paraphrase a single Miranda statement presented to them both orally and in writing. What was their performance when evaluated in terms of free recall, thus approximating under real-world conditions? Using a very similar sample,1 Rogers et al. (2016) tested legally involved juveniles for their recall of the entire Miranda warning immediately after it was administered. Utilizing an easily-read Miranda warning of typical length, the percentages dramatically nose-dived. Rather than averaging in the 90th percentile for merely paraphrasing, the average comprehension dropped by more than half to merely 32.6% for oral warnings and 40.9% for written advisements. These real-world percentages are entirely understandable, because recall of the overall Miranda warning is markedly limited even for undergraduates with greater maturity and verbal abilities: 40% for oral and 47% for written Miranda warnings (Rogers et al. 2010). Surprisingly, simplified warnings (i.e., relatively brief with a low reading level) have minimal effects on oral comprehension—even when used with undergraduate students. Using a Canadian caution, Eastwood et al. (2010) found unexpected but minimal differences in oral comprehension: 37.3% for the simplified caution and 39.2% for a more complex version. Simply “dumbing down” the reading level has not proven to be effective. On this point, oral comprehension differs substantially from written comprehension, which is referred to as “listenability” rather than “readability” (Rubin et al. 2000). Rubin (2012) has provided specific recommendations for how oral communications may be improved by changing sentence structures (e.g., use of questions, colloquial phrases, and repeating key nouns).
The straightforward, take-home message is italicized to underscore its importance: Optimized testing conditions of Miranda comprehension may provide an extreme over-representation of Miranda abilities. As an upper-bound study, it is best interpreted only when marked deficits are still observed. These two statements certainly require some explanation. As described by Rogers et al. (2011a, p. 393), “Upper-bound studies examine Miranda abilities under normal, everyday conditions.” No conclusions are warranted about the absence of severe deficits, which may simply reflect optimized testing conditions, such as those previously documented 90th percentile (Rogers et al. 2017a). However, the presence of severe deficits is clearly interpretable when still observed even under optimized conditions.
Real-world considerations are sometimes easily accomplished. For many Miranda consultations, audio or video recordings are routinely collected by law enforcement in some jurisdictions as effective means of documenting the Miranda advisement, waiver, and subsequent police questioning. In these instances, an audio—or especially video—replay of recorded Miranda warning may approximate real-world considerations of advisements—in capturing the tone, pace, and possible demeanor (video) of the police officer (see Chap. 2, Conceptual Model for Miranda Evaluations).
Prior to Miranda advisements, interactions with custodial detainees often begin with series of questions about a detainee’s background, such as name, social security number, date of birth, addresses, employment, and family members plus their contact information. Whether intended or not, such lines of questioning by law enforcement may have further underscored their legal authority. Because of its unknown effects on Miranda comprehension, forensic practitioners may wish to play these preliminary questions to add realism to their assessments of Miranda abilities. For patients with serious mental disorders, the decision to answer innocuous questions typically led to self-incriminating statements even if their rights were subsequently invoked (Winningham et al. 2018). Likewise, juvenile arrestees who are initially cooperative almost always provide self-damaging information. According to Feld (2013), 25.1% provided serious admissions, whereas an additional 71.4% gave outright confessions, which comprises nearly every cooperative juvenile (i.e., combined total of 96.5%). Given these striking results, forensic practitioners may wish to include the presumably “innocuous” questions in attempting to replicate the presented material at the time of the advisement and waiver decision.
Hierarchical Approach to Miranda Comprehension
Rogers and Drogin (2016) proposed a hierarchical approach to Miranda abilities in order to fully understand how arrestees’ verbal abilities relate to their Miranda understanding and reasoning. For understanding, Miranda-relevant abilities ranged from simple recognition and paraphrasing to delayed overall recall. For this book, the hierarchical model is elaborated with potentially 11 closely related levels of Miranda understanding being identified (see Table 3.1). As delineated in subsequent paragraphs, Miranda abilities can be divided into four distinct tiers: (a) Miranda-relevant vocabulary, (b) recognizing and paraphrasing individual Miranda components, (c) recall and comprehension of the Miranda warning, and (d) understanding the relevance of the Miranda warning to the arrestee’s own case.Table 3.1Hierarchical approach to Miranda comprehension


	Level of comprehension
	Format
	Assessment
	FAI measure

	Familiarity with vocabulary
	Written
	Ask for the words to be read aloud.
	MCTa

	Guided vocabulary
	Oral/written
	Ask for the meaning while using it correctly in a sentence to facilitate an accurate definition. Provide prompts to improve performance.
	CMV-II

	Miranda-focused Vocabulary
	Oral
	Ask for the meaning when used by the police.
When necessary, the context of police custody is specified.
	MVS

	Phrases
	Oral
	Ask for the meaning of challenging phrases.
	No

	Recognition of individual Miranda statements
	Oral/written
	Provide a Miranda statement and then ask whether other statements mean the same or different.
	CMR-R-II

	Paraphrase individual Miranda statements
	Oral/written
	Ask to paraphrase one Miranda statement at a time and provide queries if not fully answered.
	CMR-II

	Standard recall of individual Miranda statements
	Oral/written
	Ask for recall of each Miranda statement one at a time.
	No

	Recall of total Miranda warning used with examinee
	Case-specific
	Ask for recall of the entire Miranda warning.
General probes are provided for incompleteness. Examinees are asked to paraphrase rote sentences.
	MCT

	Reading fluency of total Miranda warning used with examinee
	Written
	Ask the examinee to read the written warning that he or she was administered
	MCT

	Recall of total Miranda warning after waiver is administered
	Case-specific
	Ask for recall of the entire Miranda warning after the warning and waiver are administered.
	Nob

	Delayed recall of total Miranda warning
	Case-specific
	Recall is delayed for the same period of time from the Miranda warning to when the examinee began to talk about the alleged offense.
	MCT

	Understanding of the Miranda warning as applied to the examinee
	Case-specific
	Ability to apply the Miranda warning to the examinee’s circumstances
	No


Note: For format, written and oral administrations are self-explanatory; oral-written is presented in written form while read to the examinee whereas case-specific attempts to replicate how the actual warning was administered, using police recordings whenever feasible
aThe MCT has the Optional Test of Oral Reading, which identifies words that are mispronounced or not even attempted
bThe MCT administration may be modified to take into account the increased cognitive load of remembering more material. However, only the Miranda warning would be scored



Miranda-relevant vocabulary
Arrestees
                  
                  
                 are likely to be stymied in their basic understanding of Miranda advisements when provided with unfamiliar words or words with multiple meanings for which the legally relevant definition is completely foreign to them. Simply reading words aloud may provide compelling evidence that examinee is unacquainted with a particular word. In testing the definitions of Miranda-relevant words, two forensic assessment instruments (FAIs) are readily available (see Appendix C for an overview), as discussed later in the chapter differ substantially in their goals and coverage.

Recognizing and Paraphrasing Individual Miranda Components
The Miranda Rights Comprehension Instruments (MRCI
                  
                ; Goldstein et al. 2014) provides two opportunities to assess Miranda comprehension using a simplified Miranda warning.2 The Comprehension of Miranda Rights-II (CMR-II) presents a single Miranda statement (orally and in writing) and asks the examinee to paraphrase it in his or her own words. The CMR-Recognition-II (CMR-R-II) presents a much simpler task. It provides the same Miranda component already tested with the CMR-II. Then, the examinee must decide whether two sentences of varying lengths (M = 13.87, range of 9–22 words) mean the same or different as the Miranda component. Predictably, legally involved juveniles tend to perform better on recognition than paraphrasing. Zelle et al. (2015) found 78.8% correct for the CMR-II-R surpassing 62.6% correct for the CMR-II. These differences are reflected in percentiles across age groups in a large MRCI dataset (Rogers et al. 2017a).

Miranda Recall and Comprehension
Initial research on Miranda comprehension was focused on the ability to recall or paraphrase individual Miranda components. For example, Rogers et al. (2007a) evaluated representative Miranda warnings one component at a time using the Miranda Statements Scale (MSS). However, Rogers and his colleagues abandoned the single-component approach in the subsequent development and validation of the Standardized Assessment of Miranda Abilities (SAMA
                  
                ; Rogers et al. 2012). What led to this abandonment? Rogers et al. (2011a) investigated use of total warnings with well-educated and relatively unstressed undergraduates. For those participating in a brief mock-crime (<5 min), recall averaged only about 39% recall for oral advisements.3 How does this finding compare to pretrial detainees receiving one component at a time? When comparing Miranda warnings of similar reading levels, 74% of recently arrested defendants (i.e., typically less than 24 h) remembered at least 50% of the content with oral administrations; this number skyrocketed to 94% for written administrations (Rogers 2008). After only a day in detention, this disparity was essentially erased (93.5% oral and 96.8% written). Nonetheless, the major point is emphasized: Single-component recall grossly overestimates their recall under real-world circumstances where arrestees must remember the entire Miranda advisement and then apply the waiver decision to their own case.
Offenders perform poorly when presented with Miranda warnings as uninterrupted communications of the total advisement. For legally-involved youth, poor recall was observed for both oral and written administrations (Rogers et al. 2016). An easy (grade 4.1) warning produced recall of 32.3% and 40.9% respectively. A moderate (grade 7.6) warning predictably led to even worse recall of 28.8% and 37.0% respectively. Using a Canadian caution, Chaulk et al. (2014) estimated accurate recall averaged 30% for adult offenders. Clearly, the take-home messages are twofold: (1) Miranda comprehension must consider for the total warning, and (2) offenders—irrespective of age—have significant difficulties recalling key details found in typical Miranda warnings.

Personal Applicability of Miranda Understanding
Arrestees
                  
                  
                 may have an adequate understanding of Miranda warnings and waivers in general, but not realize the full implications for their own cases (Rogers and Shuman 2005). Forensic practitioners need to grapple with personal significance the actually used Miranda warning to the examinee. Personal significance can easily be captured by straightforward inquiry: “What did that [i.e., a Miranda component] mean to you?” Satisfactory responses often begin with the personal pronoun, “I,” such found in the following sentence: “I began to realize how serious the officers were about seeing me prosecuted; I may be going to prison for years.” However, potentially unsatisfactory responses may also begin with “I,” such as the following: “I know that is a routine that officers have to follow; I didn’t think how it applied to me.” Understanding the personal significance of their own Miranda warnings serves as an important bridge between Miranda comprehension and Miranda reasoning.

General Issues for Assessments of Miranda Abilities
Notification
Forensic practitioners should always inform examinees about the purpose of the evaluation (Melton et al. 2018). In Miranda cases, evaluators are likely to differ substantially in the amount of detail offered. For instance, Foote and Shuman (2006) provide a highly detailed coverage of consent information that might be provided prior to conducting forensic evaluations. More than 15 different points were covered, including evaluation procedures, control over clinical data, and “untimely evaluation termination” (p. 440) by the examinee. With respect to Miranda evaluations, such an involved process of notification may substantially exceed the demands of understanding a case-specific Miranda advisement (i.e., a major goal of the referral). In other words, examinees with compromised understanding of their Miranda rights may ironically be even more stymied by such a complex notification concerning their Miranda assessments.
One alternative is to keep this very straightforward. Six bullet points are listed for your consideration:	1.Self-description: name, profession (explained), employer, and years of practice

 

	2.Referral source: name and role (e.g., defense counsel or prosecutor)

 

	3.Referral issue: name and brief explanation

 

	4.Process: duration and general activities

 

	5.Products produced by the forensic practitioner: report and its recipients, possible testimony

 

	6.Limits to Confidentiality: no private communications; professional and public access to personal information

 




A very real risk of listing these talking points involves the temptation to synopsize them quickly and routinely, with an emphasis on efficiency rather than communication. In doing so, forensic practitioners may be indulging in an unintended parallel between their own presentations and the non-expressive and rapid-fire delivery sometimes observed in recordings of arresting officers. For true communication, forensic practitioners should focus on a relaxed and interactive process. Simply asking if the notification is understood—while expedient—may overlook serious misconceptions. A better alternative, of course, would be to ask the examinee to explain the evaluation in his or her own words.
As part of the interactive process, forensic practitioners may wish to solicit what the examinee has been told about the referral and evaluation. Simple inquiries may include: “What is your understanding of why you are here today?” “What were you told would happen?” The answers are sometimes very illuminating. Interestingly, Frumkin (2000) expressed concerns that defense counsel might disclose too much about the referral question in Miranda cases. We agree that it is important that the substance of Miranda rights is not discussed by counsel, given the potential of such interactions for distorting recall for the time of police questioning. This point having been noted, the following may be too restrictive: “It is essential that defense counsel not inform the defendant that the evaluation’s purpose is to assess his or her knowledge of Miranda rights (Frumkin 2000, p. 327, emphasis in the original).
How, then, should forensic practitioners describe the referrals for Miranda issues? An easily understood description may facilitate knowledge and insight. Consider the following: “__, an attorney involved in your case wants to know what you knew and were thinking in deciding to talk to the police.” Care should be taken not to slant this description towards a particular outcome, such as the suppression of a confession.
As a general matter, forensic practitioners are cautioned regarding the probable perils of “bundled” notifications, where disclosures on multiple referral issues are compiled into a single, likely convoluted advisement. For example, the coupling of Miranda issues with competency to stand trial may diminish the overall comprehension of the disclosures related to notification and consent. A particular concern occurs when sentencing issues are mentioned without elaboration. With the immediate focus on a pretrial issue, such as Miranda abilities, examinees may not realize at all how current findings may result in subsequent testimony following a conviction pertaining to risk assessment with far-reaching implications for their institutional placement and years of incarceration.
Some forensic practitioners may wish to caution examinees about response styles in general terms. Consider the following:	It is very important that I am accurate in my forensic report about you. Some persons make their problems appear much worse than they are. Others cover up their problems and pretend everything is okay. Either way may hurt your case. One of my jobs is to make sure I am getting accurate information.



An advantage of this general description is that it appears balanced in terms of over- and underreporting. It does not emphasize the prospect of malingering—a notion that may be experienced as highly pejorative by the examinee.
Rapport-Building
Examinees in highly consequential forensic evaluations sometimes presuppose or have been told outright about positive or negative impressions concerning a particular forensic practitioner. During the initial interview, an examinee’s attitudes towards a forensic practitioner may become abundantly evident. Is the practitioner an advocate or an adversary? In Miranda cases, this professional may be construed as my expert (i.e., retained by defense counsel) or their expert (i.e., retained by the prosecutor). In light of possible presuppositions and attitudes, appropriately circumscribed rapport-building represents an important goal during the initial interview. One possibility involves open-ended inquiries about present circumstances (e.g., often detained in jail) and current challenges (e.g., lack of sleep and institutional food). While respecting professional boundaries, examinees need to know that they will be listened to and that their views will be respected.
Forensic practitioners may be challenged—most often implicitly, but occasionally explicitly—with the question: “Which side are you on?” Two basic alternatives include the (1) denial of advocacy (e.g., not on either side) or (2) advocacy for the truth as stated in the following: “I am here to figure out what happened as best as I can; that’s my role.” From our perspective, such challenges typically represent genuine efforts to define and understand our professional roles. Alternatively, they occasionally represent ploys to deflect and disrupt the interview process. However, assuming the genuineness of the challenge—until proven otherwise—may constitute an important and positive step in rapport-building.
Examinee’s Account of the Arrest and Advisement
Partially analogous to insanity evaluations (Rogers and Shuman 2000), forensic practitioners should elicit a narrative account in three phases. However, Miranda evaluations are typically much more focused than assessments of criminal responsibility. The first phase sets the stage for assessing Miranda abilities by eliciting an examinee’s account of what occurred prior to police questioning, including apprehension, arrest, and custody. The second phase focuses on police questioning and the waiver decision. It specifically addresses (1) pre-warning questions and statements by law enforcement, (2) the delivery of the Miranda warning and often the explicitly stated Miranda waiver, (3) pre-waiver interactions, and (4) the examinee’s thoughts and reasoning leading to the waiver decision. This final point (4) is addressed extensively in Chap. 4.
Regarding pre-warning exchanges, Leo (1996) described certain police practices designed to minimize the importance of Miranda warnings—and presumably waivers—prior to administering the Miranda advisement. Such practices per se are unlikely to compromise Miranda abilities but may still contribute to a grossly inaccurate appreciation regarding the gravity of waiver decisions and may also directly impede Miranda comprehension (Scherr and Madon 2013). As an analogy, most computer users—without reading the literally fine print—agree to certain conditions and waive specific legal rights when downloading a new application. We would submit that this incautious approach is premised on a bedrock belief that one will not be harmed by inattention to seemingly unimportant details. Forensic practitioners can easily appreciate that similar (e.g., routine and harmless) communications by persons in authority may lead to inattention to the substance of the Miranda advisement as well as to subsequent decision making.
Pre-waiver interactions that occur after the Miranda warning also need to be reviewed closely, to see if an examinee was seriously misled. They may provide valuable insights into the arrestee’s knowledge and understanding of their Miranda rights. In a Texas case, for example, forensic practitioners on each side—including one of the current authors (R.R.)—concurred that a suspect was misled by the response of a Texas ranger that questioning would continue even if the suspect were to have asked for his attorney.4 The male suspect then wrongly reasoned based on this erroneous belief, that his access to defense counsel would not benefit him; as a result, he implicitly agreed to participate by answering offense-related questions.
The third phase in the Miranda narrative involves post-waiver questioning of the custodial suspect by law enforcement. Often, this phase yields very little useful information, especially when the suspect promptly confesses to the entire offense in a coherent and rational manner. On occasion, however, it provides useful insights regarding miscomprehensions of the waiver decision. For instance, an arrestee may not request counsel because he or she misunderstood the fourth component of Miranda warnings. This component routinely informs custodial suspects who lack sufficient funds about the availability of appointed counsel. However, more than 60% of the Miranda warnings fail to specify that legal representation is free for those arrestees who cannot afford it (Rogers et al. 2008). Thus, an indigent suspect may wrongly conclude that seeking counsel is not a viable option. Alternatively, the post-waiver interactions may provide valuable data about the defendant’s capable understanding. In one consultation by an author of this book (R.R.), the defendant confided to the investigating officers after confessing to two additional murders something to the effect, “I know an attorney would have told me not to talk about these extra killings.”
Assessments of Miranda Comprehension
The hierarchical model was conceptualized as a bottom-up approach, with Miranda-relevant vocabulary forming the foundation of Miranda comprehension from which Miranda recall and understanding were built. From a practice-based perspective, the model remains unchanged, but the order of administration is typically reversed. In applying the totality of circumstances, the primary focus centers the examinee’s overall understanding. It also minimizes potential contamination. For instance, asking about Miranda-relevant words might cue examinees to include them—intentionally or unintentionally—in their demonstrations of Miranda recall.
Miranda Recall and Personal Significance
Following rapport-building and the examinee’s account, assessment of Miranda recall and understanding constitutes the next logical area of investigation. We recommend that this begins with a baseline “free recall.” In other words, their memory of Miranda warnings is assessed prior to the administration of any specialized Miranda measures that might inflate the examinee’s performance.5 Free recall does provide a valuable benchmark of Miranda recall for two reasons. First, most detainees experience only modest gains in Miranda recall despite repeated advisements. Even defendants with dozens of arrests often show little improvement when compared to those with few arrests (Rogers and Drogin 2015). Second, low prior knowledge (e.g., baseline assessments) may commonsensically be associated with poor Miranda recall (see Rogers et al. 2014).
For Miranda recall, forensic practitioners may choose to integrate a less formally structured approach (e.g., interviews) with a standardized method, specifically the Miranda Comprehension Template (MCT), which is an integral component of the SAMA (Rogers et al. 2012). Both methods are summarized separately in their own subsections. Given the brevity of these approaches, each of which can be completed within 5 min, the third subsection considers their integrated applications.
Standardized Assessment of Miranda Recall via the MCT
Page 1 of the MCT documents the specific procedures used by law enforcement in administering the Miranda warning as well as those employed by the forensic practitioner. It includes modality of administration, format (interrupted or uninterrupted), and elapsed time from warning to waiver. Following the administration of the Miranda warning using the same modality as the actual advisement, the examinee is instructed in the following fashion: “Tell me everything you remember from the warning” (Rogers et al. 2012, p. 31). To minimize any coaching, only two prompts are allowed, asking generally about missing parts and serving to slow down rushed answers. Delayed recall follows the same instructions; the only difference is that an interval is imposed that approximates the time between the detainee’s warning and the subsequent waiver. As noted in the earlier subsection, a recording of police questioning—pre-warning and pre-waiver—would be ideal for ecological validity.
An optional component of the MCT involves oral reading (i.e., asking the examinee to read the actual Miranda warning aloud). It is used to test an arrestee’s familiarity with words used in the particular version administered to him or her. This approach of reading aloud has proven to be clinically helpful. For example, it has been used successfully in estimating reading levels on the Reading subtest of the Wide Range Achievement Test-5th edition (WRAT5; Wilkinson and Robertson 2017). Mispronunciations and words not even attempted are systematically identified and notated. Although intended primarily for oral advisements, this optional testing is appropriate for all modalities.
MCT responses are written verbatim for either immediate or delayed recall. Using these responses, the MCT scoring of Miranda recall includes a total of 21 specific subcomponents that may be found on Miranda warnings. Items are scored as recalled (Y), not recalled (N), or not applicable (X). Additions and inaccuracies are also systematically recorded. For instance, a response concerning “the right to make a phone call” would be rated as both extraneous and inaccurate.
The MCT subcomponents provide forensic practitioners with important details that have been vetted by five Miranda experts as highly prototypical items to be considered in determinations of Miranda abilities. Thus, forensic practitioners may convey to the courts the importance of both remembered and non-remembered items to their Miranda conclusions. Moreover, inaccuracies in recall may play a profound role, if they were used by examinees in their Miranda decision-making.
Non-standardized Assessment of Miranda Recall
Like the MCT, non-standardized assessments should use the same Miranda warning administered by police officers. Some administrations are interrupted by brief but repetitive queries after each component, such as: “Do you understand?” Although the notion remains empirically untested, it appears reasonable to assume that the addition of five interruptions does not benefit Miranda recall. On the contrary, repeated interruptions requiring responses may diminish arrestees’ integrated comprehension of Miranda warnings. In any case, systematic efforts should be made to replicate the given warning in terms of exact content, modality of administration (i.e., oral, written, or both), and format (e.g., uninterrupted or interrupted).
Delayed Miranda waivers add a temporal dimension to Miranda recall. This consideration is often most relevant for implied warnings (i.e., police questioning begins following the Miranda warning, without any explicit request for a Miranda waiver). When available, one option is to play the recording until the suspect begins to respond about the offense in question. In establishing that time, choices include either when the suspect (1) provides non-incriminating responses to questions about the alleged offense, or (2) discloses self-incriminating information. Frequently, this represents a moot point because the interval is non-existent or very brief. When the interval is appreciable, the first option would be the interval between the advisement and the suspect’s responding to questions about the alleged offense. These responses might take the form of denials or other non-incriminating statements. The alternative would be to focus specifically on Miranda recall at the crucial point of self-incrimination.
Occasionally, multiple Miranda warnings are used with the same suspect typically with (1) a briefer warning on a Miranda card or field version at the time of apprehension and (2) a more elaborate version following detention and booking. For ecological validity, it is recommended that both versions be administered at the approximate intervals that occurred following the examinee’s arrest. In addition, the testing of Miranda recall should occur at the appropriate interval for the waiver(s) and police questioning. If not questioned prior to detention, then the combined effects of both warnings at their approximate times should be assessed even though successive Miranda advisements may not improve Miranda comprehension.
Combined Assessment of Miranda Recall
The assessment of Miranda recall is crucial to the evaluating the knowing prong of Miranda waivers. If essential material about Miranda rights is not retained, it is simply implausible that this information would subsequently have been taken into account in a knowing and intelligent waiver of Constitutional safeguards. If forensic practitioners decide to use only one method, then there would be stronger clinical and empirical grounds to use the SAMA MCT. For the MCT, moreover, its accuracy can be easily confirmed by other forensic practitioners via independent rescoring. This demonstration of its verifiable findings may give substantial weight to the MCT results in subsequent proceedings or plea bargaining.
Given the importance of Miranda recall coupled with the ease of administration, forensic practitioners may administer the MCT as well as applying non-standardized methods separated by a lengthy interval, perhaps several hours or more. Likely requiring less than 10 min total, this two-prong approach may be preferred. However, it is recommended that MCT be administered first to avoid later criticisms that the informal method may have either educated or confused the examinee.
Personal Significance
Accurate recall of Miranda warnings may not be sufficient if examinees did not connect this information to themselves and their circumstances. Cases may occur where law enforcement raise questions an arrestee about a minor offense or even a non-existent crime to enhance initial cooperation. At this point, the arrestee may not appreciate the gravity of the circumstances or believe in the case of fictitious crimes that their innocence affords them a blanket protection (Kassin 2005). Because police officers are legally allowed to mislead suspects (e.g., Moran v. Burbine 1986), fundamental misunderstandings stemming from police deceptions may be determined to be legally permissible.
A lack of personal significance arising from self-beliefs may be a decisive issue as it pertains to the knowing prong. As observed by Rogers and Shuman (2005, p. 126), awareness of personal significance requires that arrestees, “recognize both (a) the adversarial relationship and (b) the grave risk of providing evidence against themselves.” Regarding the first point, arrestees—perhaps out of immaturity or psychological impairment—may hold persistent beliefs that police officers function solely as protectors. In such instances, their understanding of personal significance may be fully impaired.
In extreme but rare cases, grandiose or other delusions may have completely compromised the suspects’ understanding of their personal involvement in the arrest. Borrowing from a case involving competency to stand trial, one male detainee believed without question that his deific powers placed him totally above the law. Obviously, he had no personal understanding of his circumstances. More commonly, arrestees experience severe intoxication at the time of their Miranda warning (Goldstein and Goldstein 2010)—a phenomenon recognized in the professional literature for as nearly as long as the Miranda decision itself (see, e.g., Childs 1968)—which may grossly impair both Miranda recall and concomitant awareness of personal significance.
Understanding a Simplified Miranda Warning
Forensic practitioners may elect to utilize the MRCI Comprehension of Miranda Rights-II (CMR-II) and the CMR-Recognition-II (CMR-R-II), especially if a very simple Miranda warning was used for the actual advisement (see review in Hierarchical Approach to Miranda Comprehension). This comment is clearly not intended as a criticism. Rather, it merely reflects the explicitly stated goal of the MRCI Miranda warning. Goldstein et al. (2014, p. 17) intentionally developed CMR-II and CMR-R-II warning in order to use “the simplest vocabulary, simplest grammar, most straight-forward presentations, and the fewest words.” As a result of these efforts, the CMR-II advisement is described in this book as a “simplified Miranda warning.” According to Goldstein et al. (2014), the rationale for this systematic simplification was to measure conceptual understanding when presented in the most easily understood language. In doing so, understandably, the CMR-II warning does not attempt to measure real-world considerations (see Rogers et al. 2008). Typical warnings tend to use sentences of varying complexity, which contain some challenging vocabulary words including legalese. More difficult warnings are sometimes double the length of MRCI simplified Miranda warning with much higher requisite reading levels.
Rogers et al. (2018b) recommended an easily-implemented, double-scoring approach for MRCI instruments, which is especially relevant to the CMR-II. Forensic practitioners can simply (1) score the original response without prompts and clarifications, and then (2) apply the standard scoring. Because arrestees are almost never given any guidance at the time of their actual warning by arresting officers, their original CMR-II responses may better likely reflect their true, unguided understanding. Does it make a real difference? For most juveniles, the differences are small. For an appreciable percentage (15.7%), however, Rogers et al. (2018b, p. 8) found profound differences: “Miranda comprehension plummeted more than 60% with an average decrease of 75.4%.” For only 1–2 min of scoring, forensic practitioners may have a much fuller appreciation of arrestees’ unassisted Miranda understanding on the CMR-II. Thus, it is recommended that both scoring be used so that any substantive discrepancies can be evaluated.
As an upper-bound measure, CMR-II interpretations should be mostly restricted to observed deficits. Forensic practitioners remain on solid ground when addressing Miranda impairment that has been documented under optimized conditions. Consider the following conclusion:	Ms. Jones was tested on her understanding of a simplified Miranda warning. The actual warning used by the arresting officers is 30 words longer and requires a much higher reading level. To help her do her best, the simplified warning was read by her and also read aloud. She was encouraged several times to given more complete answers. Even under these best possible conditions, she completely failed to understand the basic concept of appointed counsel.



This conclusion amply documented that Ms. Jones failed despite of multiple efforts to ensure her success. Of course, more details would then be provided about how she failed to grasp the availability of free counsel, and how this failure affected her decision not to seek legal representation.
Problematic Phrases Affecting Miranda Understanding
Rogers et al. (2011b) compiled a set of problematic phrases used in Miranda warnings (see Table 3.2). Such phrases were designated as “problematic” because more than 50% of pretrial defendants were unable to recall important details contained within them. As an important caveat, recall was clearly affected some of these details which were embedded in relatively lengthy sentences. For oral administrations, defendants’ level of oral comprehension (i.e., “low” < 9th grade vs. “high” ≥ 9th grade) did not play much of an overall role the omission of key details: 75.7% for low and 67.3% for high. However, remarkable differences (i.e., >25%) were observed for two longer phrases (i.e., #7 and #9) that involved multiple details. The take-home message for oral administrations is that phrases should routinely be reviewed. As concerning news, Rogers et al. (2010) found detainees ranged from two-thirds (high comprehension) to three-fourths (low comprehension) in the omission of important Miranda-warning details.Table 3.2Problematic phrases in Miranda warnings: Differences based on method of advisement (Oral vs. Written) and defendants’ comprehension


	Phrase
	% of pretrial defendants making errors

	Oral
	Written

	Low LC
	High LC
	Low RC
	High RC

	1. This fact cannot be used against me
	69.0
	57.9
	62.5
	38.0

	2. Have an attorney present prior to any interview
	83.7
	72.7
	85.7
	76.9

	3. Talk to an attorney for advice before
	76.7
	70.9
	69.0
	51.9

	4. Consult with a lawyer before questioning
	72.4
	65.0
	61.5
	48.9

	5. Talk to a lawyer before
	63.9
	56.9
	76.1
	50.0

	6. At all stages of the proceedings that will be had against you
	71.4
	63.2
	72.5
	36.0

	7. Talk privately with your lawyer before answering any questions
	78.6
	51.7
	58.5
	44.4

	8. Have him present to advise you before we ask you any questions
	92.9
	84.2
	95.0
	68.0

	9. Have him present to advise you… during the entire time you are being questioned
	81.0
	57.9
	67.5
	40.0

	10. Will not cost you anything, the services are free
	61.9
	57.9
	53.8
	42.0

	11. When you so desire, before or during the questioning
	89.7
	71.7
	76.9
	48.9

	12. Speak privately with a lawyer
	83.7
	78.2
	83.3
	78.8

	13. To consult with an attorney
	61.9
	75.4
	65.0
	60.0

	14. The decision to renounce these rights is not final and can be revoked when you so desire
	65.5
	53.3
	61.5
	33.3

	Averages
	75.73
	67.31
	71.79
	53.83


Note: LC = Listening comprehension; RC = Reading comprehension; Listening and reading comprehension groups were created using grade level equivalent cut scores from the WIAT-II to delineate low (<9th grade) from high (≥9th grade) comprehension levels. Numbers represent the percentage of participants who failed to comprehend each particular phrase



Written comprehension strongly affected recall by an average of 18.0% for “low” versus “high” reading abilities (see Table 3.2). Six phrases exhibited more the 25% errors for detainees, who were low in written comprehension. Interestingly, one of the most complex phrases benefitted the most; #14 includes complex language (e.g., “renounce,” “rights,” and “revoked”) yet better reading comprehension reduced important omissions to 33%. As discussed in Chap. 2, the standardized testing of oral and written comprehension needs to be evaluated within the context of the totality of the circumstances.
The major theme (i.e., 9 of 14 phrases) for omitted details involved time specification. The majority of defendants lacked immediate recall regarding such specific yet important information about invoking rights (1) before, during, after questioning, or (2) at any time. Thus, forensic practitioners should be alert for examinees who failed to correctly specify times, because such information may be key to exercising rights after questioning has been initiated. Clarification can easily be ascertained by the following inquiry: “What was your understanding of when you could ask for __?” Although the distinction is subtle, the added words (i.e., “What was your understanding”) are intended to ask for the defendant’s understanding of the Miranda component with reference to when it might be invoked. An alternative, which may rely more on memory than their understanding, includes the following: “According to the warning, when could you ask for __?”
Forensic practitioners may address any of these 14 problematic phrases as well as others included in a case-specific warning used in a particular case. Included and correct details may provide good clinical evidence regarding examinees’ attention to and memory of key details. Omitted details by examinees may be queried as illustrated in the preceding paragraphs.
Should the potential effects of omitted details be questioned directly? Here are two examples of the kind of leading questions we have seen asked by evaluators:	
                    Thinking back, would you have asserted your rights, if you had known you had this opportunity?
                  

	
                    I am sure this small detail [i.e., the omission] wouldn’t affect your decision to cooperate. Isn’t that so?
                  




To be clear, we definitely do not recommend direct questioning about the effects of omitted details. The intentionally blatant nature of the above examples is intended to drive home our point that asking examinees to speculate about potential effects is not advised. Such queries may imply that different knowledge might well have led to a different decision. What is the alternative to direct questioning? As addressed in Chap. 5, examinees will be asked to describe their reasoning regarding waiver decisions—both pro and con—about the right to silence and the right to counsel. These general inquiries provide an opportunity to understand whether specific misconceptions about time played any role. For example, an examinee might assert it was not possible because he or she could only seek counsel before the questioning began. In this instance, the omitted time-relevant detail (i.e., during) in the phrase, “before and during questioning” may have stymied his or her ability to rationally decide because crucial information was missing.
Often, the omission of potentially critical information has no appreciable effect of the examinee’s waiver decision. In the previously mentioned Texas case, the male suspect was confused about the term “court-appointed attorney;” however, this confusion had no direct relevance to his circumstances, because he had already retained private counsel. Perhaps the most common omission involves the assertion of rights at a later stage in the proceedings. However, this omission is potentially relevant only to that small number of arrestees, who have delayed self-incriminations for a substantial interval.
Miranda-Relevant Vocabulary
Hundreds of unique words have been used in both general (i.e., intended for all ages) and juvenile (i.e., youth-specific) Miranda warnings and waivers. The first subsection provides a general summary of difficult-to-understand Miranda language, including abstruse words only learned at the college level as well as very infrequent words in everyday communications. Other specific problems include “legalese,” and specialized legal terms, both of which may complicate Miranda understanding.
Overview of Challenging Words
Rogers et al. (2008) identified challenging words based on grade level. They compiled 726 unique words from 945 Miranda warnings. Establishing the grade level for each word was based upon Dale and O’Rourke’s (1981) exhaustive analysis of 44,000 vocabulary words: The living vocabulary: A national vocabulary inventory. Given the immense nature of Dale and O’Rourke’s undertaking, it is entirely understandable why they relied solely on recognition of correct meanings.
For the reasons outlined in Box 3.2, these grade estimates should be considered minimal thresholds. First, participants were asked to select the correct meaning when presented with three choices, which could inflate their level of success based on chance alone. In addition, recognition is a much easier cognitive task than generating the correct response via recall. Second, minimum grade levels were established by using the following standard: 67–84% of participants responding correctly. The midpoint for this range is 75.5% correct, meaning that substantial numbers in this standardized range may have failed. Third, the Dale and O’Rourke research is based on average students involved in regular schooling; in contrast, offenders typically lag far behind their peers in terms of academic achievement. Taken together, the actual grade levels for active recall and adequate understanding are likely to be several years higher than the Dale and O’Rourke estimates. Because that adjustment has not been tested empirically, forensic practitioners may wish to focus on Dale and O’Rourke as providing minimal thresholds for the correct meaning of Miranda-relevant vocabulary.
Box 3.2
Underestimating Minimum Grade Level of Offenders with Dale and O’Rourke Data	1.Uses recognition with only three choices and not active recall

 

	2.Suggests about one-fourth will fail with a midpoint of 75.5%

 

	3.Assumes average students receiving typical educations

 





Rogers et al. (2008) also examined which of the 726 words occurred infrequently in written texts. Infrequent words clearly diminish reading comprehension (Stahl 2003). In an early study, Engle et al. (1990) tested undergraduates with poor verbal abilities as measure by the Scholastic Aptitude Test (i.e., SAT scores less than 400, as used of the study). The differences between infrequent common words were particularly striking in terms of oral retention. When compared to common words, the decrement in recall for infrequent words approached two-thirds (i.e., M = 64.3% decrease). Thus, the use of infrequent words may substantially diminish recall and comprehension.
Other challenges to the accurate understanding of Miranda-relevant words include legalese and terms with specialized legal meanings. Some legalese can be disconcerting to detainees, even though it may not have any direct bearing on communicating about Miranda rights. Egregious examples include aforementioned, hereinafter, and whomsoever (Rogers and Drogin 2014). Other terms may have legal meanings, which are directly relevant to Miranda understanding. As examples, consider the following: appointed, duress, indigent, and waive. In addition, two other terms with legal meanings are routinely misunderstood by offenders as intentionally causing the death of another person: executed and terminated.
Homonyms are particularly vexing to oral comprehension because of the context of the definition unfolds at the same time examinees are trying to decipher their particular meaning in a specific sentence. In one common version, detainees are often told: “You have the right to remain silent.” For those versed in the law, the meaning of “right” is obvious as delineating a legal safeguard and Constitutional protection. For those unknowledgeable about procedural justice, the word “right” may be construed as “permission” or “choice.” Unfortunately, arrestees are virtually never informed that their silence cannot be used as evidence against them. In 945 Miranda warnings, only once (.002%) did this occur (Rogers et al. 2008). With homonyms in general, forensic practitioners need to examine systematically which meaning arrestees believed should apply. As an example from the preceding paragraph, many arrestees persist in defining terminate in terms of killing even when it is clearly contextualized as a part of police questioning.
Standardized Assessments of Miranda-Relevant Vocabulary
Forensic assessment instruments (FAIs) constitute an important first step in the systematic assessment of Miranda vocabulary (see Appendix C). Their standardization includes administration, scoring, and results related to forensic conclusions. Following the FAI, the next subsection addresses individualized assessment of other words and their legally relevant definitions.
Three FAIs systematically evaluate Miranda-relevant vocabulary words: the Comprehension of Miranda Vocabulary (CMV; Grisso 1998), the Comprehension of Miranda Vocabulary-II (CMV-II; Goldstein et al. 2014), and the Miranda Vocabulary Scale (MVS; Rogers et al. 2012). Descriptions of these measures are provided in Table 3.3.Table 3.3Miranda-relevant vocabulary: Comparative analysis of the CMV, CMV-II, and SAMA


	Characteristics
	GMI: CMV
	MRCI: CMV-II
	SAMA: MVS

	Description
	 
	Number of words
	6
	16
	36

	Grade level: median and range
	7 (6–8)
	5 (4–13)
	6 (4–16)

	Number and (%) of difficult words (≥10th grade)
	0 (0.0%)
	1 (6.7%)
	9 (25.0%)

	Words in model warning
	6 (100%)
	7 (43.8%)
	N.A.a

	Psychometric properties
	 	 	 
	Alpha (juvenile offenders)
	Missingb
	.75
	N.A.c

	Alpha (adult offenders)
	Missingb
	.82
	.90

	Interrater reliability (scale)
	.98
	.96 to .97
	.98

	Convergent validity: Verbal IQ
	Missing
	.62
	.72

	Convergent validity: WASI vocabulary
	Missing
	Missing
	.71

	Convergent validity: Reading comprehension
	Missing
	.62
	.66

	Convergent validity: Listening comprehension
	Missing
	.59
	.64

	Discriminant validity with Miranda comprehensiond
	N.A.
	N.A.
	1.30

	Discriminant validity with Miranda reasoninge
	N.A.
	N.A.
	0.66


Note: For Miranda scales, GMI = Grisso’s Miranda Instruments; CMV = Comprehension of Miranda Vocabulary; MRCI = Miranda Rights Comprehension Instruments; SAMA = Standardized Assessment of Miranda Abilities; MVS = Miranda Vocabulary Scale. N.A. = not applicable because of design or population. Missing = data were likely available but simply not reported
aThe SAMA does not use a model warning to cover all jurisdictions; instead, it uses the particular Miranda warning that was administered to the arrestee
bAlpha is not presented in the professional manual (see Grisso 1998, p. 11); it was also omitted from more recent, large scale research (Frumkin et al. 2012)
cThe MVS is used only with adult offenders
dAdult detainees with adequate and failed Miranda comprehension were compared
eAdult detainees with adequate and failed Miranda reasoning were compared



Description and Validation of the CMV-II
The CMV-II has supplanted the original CMV, which is no longer available from its publisher, Professional Resource Press. The CMV-II provided an additional 10 words that are “commonly used and potentially challenging words in the warning collected from other jurisdictions” (Goldstein et al. 2014). This process of item selection is not described in detail. Despite the stated emphasis on potentially challenging words, the newly added words appear to be strongly slanted toward easy reading. For the 9 of the 10 new words with grade levels were found in Rogers and Drogin (2014) reading level lists, 7 or 77.8% are pegged at the lowest level as understandable with a grade 4 education. In looking at the entire scale, difficult words (≥ 10th grade) are minimally represented with only 1 of 16 CMV-II words (6.7%).
Regarding its psychometric properties, internal consistencies of the CMV-II range from good for legally involved juveniles (α = .75) to excellent for adult offenders (α = .82). Interrater reliabilities are consistently excellent across appropriate juvenile and adult samples (see Table 3.3). According to Goldstein et al. (2014), convergent validity of the CMV-II is good for Verbal IQ (.62) but the correlation was omitted for the Vocabulary subtest, which represents the most direct comparison. Regarding comprehension, convergent validity remained good for both reading (.62) and oral (.59) subtests.
The MRCI professional manual (Goldstein et al. 2014) addresses the CMV-II’s discriminant validity in only a limited manner. For instance, Verbal IQs of 70 or less, when compared to the 81–90 range (see p.113, Table 11) produces large effect sizes for adult offenders (d = 1.44) and legally involved juveniles (d = 1.64). However, it omits valuable comparisons of failed and adequate Miranda abilities for other MRCI instruments, such as the CMR-II and Function of Rights in Interrogation (FRI). Beyond the MRCI, other valuable comparisons of Miranda free recall or the use of representative Miranda warnings. On the latter point, Rogers et al. (2007b) constructed 10 representative Miranda warnings with two versions each at five different reading-grade levels from less than 6th grade to the 12th grade or higher. On a practical basis, forensic practitioners would greatly benefit from knowing effectiveness of the CMV-II across a variety of Miranda warnings, including much more difficult versions.
Description and Validation of the MVS
The MVS was developed by systematically evaluating 614 words and initially selecting those in three potentially overlapping categories: (a) relevance to Miranda understanding, (b) use of legalistic meanings, and (c) potential confusion (e.g., homonyms). Words used in less than four jurisdictions were eliminated. Next, independent prototypical ratings were employed to retain only those words categorized at moderate or higher importance. Finally, their discriminant validity was systematically applied by Rogers et al. (2009). With the exception of the word, silent, MVS words were only included if they demonstrated at least modest discriminant validity (d ≥ 0.30) at the item level. Descriptively, the MVS offers a broad coverage of educational levels from grade 4 to a college graduate. One-fourth (9 words) are categorized as difficult words (≥ 10th grade) and test examinees with challenging Miranda-relevant words.
The MVS has demonstrated excellent reliability (see Table 3.3) as documented in its professional manual (Rogers et al. 2012). For internal reliability, the alpha is .90. Interrater reliability is also excellent at .98. To ensure the stability of MVS results, test-retest reliability was examined at 2 and 4 week intervals with very good results (i.e., rs from .82 to .88). Regarding its validation, the MVS produced very good convergent validity with Verbal IQ (r = .72) and the Vocabulary subtest (r = .71); good results were also found with reading and listening comprehension (see Table 3.3).
Rogers et al. (2012) operationalized defendant groups for (a) likely adequate and failed Miranda comprehension, and (b) likely adequate and failed Miranda reasoning. They utilized discriminant validity to see if the MVS could effectively differentiate between these criterion groups. Because Miranda-relevant vocabulary serves as the foundation for Miranda comprehension, the predicted results were established with a large effect size between adequate and failed comprehension (d = 1.30) and moderate between adequate and failed reasoning (d = 0.66).
Scoring and Conclusions Based the CMV-II and MVS in Miranda Evaluations
Scoring
The CMV-II and the MVS differ substantially in their scoring of Miranda-relevant words. The CMV-II scoring opted for simplicity: “0” for no credit, “1” for partial credit, and “2” for full credit. In contrast, the MVS utilizes a more elaborate scoring: “0” for incorrect, “1” for correct definition or usage but immaterial to Miranda, “2” for used in a sentence and relevant to Miranda, “3” for partially correct definition and relevant to Miranda, and “4” for correct definition and relevant to Miranda. For MVS scores of “1,” examinees are asked for a definition in the context of police questioning. When applied to individual cases, the MVS results provide more detailed, case-specific information that supplements results from standardized scoring. For example, the pattern for one particular examinee might be involve problems articulating correct definitions, but seeming to have the gist of Miranda-relevant words by the number of “2” scores.

Conclusions Based on the CMV-II
The CMV-II provides scores for individual words and well as the overall CMV-II score. The CMV-II score can also be contextualized with reference of age and verbal abilities as illustrated by the sample report (see Goldstein et al. 2014, p. 142). However, the professional manual provided no data on how this finding can be related to Miranda comprehension and reasoning. More recently, Rogers et al. (2017a) established a modest correlation (r = .32) for the CMV-II and Miranda recall. In addition, they found the CMV-II distinguished on the Miranda Quiz (see Chap. 4) between legally involved juveniles with some and many Miranda misconceptions (d = 0.69) with more modest success for Miranda reasoning (d = 0.46). Thus, forensic practitioners can explain their use of the CMV-II as broadly relevant to Miranda abilities based on these modest to moderate findings. Rogers et al. (2017a) also provided percentile ranks on the CMV-II and other MRCI instruments that may facilitate communications to courts and other forensic practitioners with reference to Miranda abilities.6

Conclusions Based on the MVS
Using an extensive dataset (N = 688), percentile ranks are provided for adult pretrial detainees housed in the general population. These percentiles may be augmented with comparative data from defendants with serious mental disorders that were found incompetent to stand trial. With high interrater and test-retest reliabilities, forensic practitioners may have confidence in the accuracy of the MVS’s detailed scoring and the replicability of scores at least in the short term (2–4 weeks). As previously summarized, the MVS effectively differentiates between failed and likely adequate Miranda comprehension with low moderate effects for Miranda reasoning. Overall, the MVS provides strong evidence of convergent and discriminant validity to forensic practitioners. In addition, its generalizability has been systematically reviewed with respect to gender and self-identified ethnicity (i.e., African Americans, European Americans, Hispanic Americans, and Native Americans). The data indicate comparable results across gender and ethnicity. In particular, the partial η2 remained small (i.e., < .03) when no covariate was used and decreased much further when Verbal IQ was added as a covariate (M = .007; range from .001 to .016). Thus, the MVS may be effectively employed by forensic practitioners for arrestees with diverse ethnicities.

Case-Specific Assessment of Miranda-Relevant Vocabulary
The first task for forensic practitioners is simply to assemble all problematic words in a list, which are sorted by Miranda components so that they can be reviewed systematically. The basic goal is to query the meaning of each word. One approach involves a simple question followed selectively with an optional probe:	What does __ mean?

	[If warranted] What did it mean to you when __ (police officers, deputy sheriffs, etc.) used it at your arrest?




This approach allows forensic practitioners to assess the examinee’s initial (i.e., “go-to”) definition. Its probe asks how it was understood when used by law enforcement at the time of their arrest. It appears more focused than simply asking, “What is another definition of that word?”
Forensic practitioners have several useful resources for the identification and description of problematic, Miranda-relevant words. For example, Rogers et al. (2008) provided a list of 60 words that typically require at least a 10th grade education to be correctly understood according to the Dale and O’Rourke estimates (see Box 3.2 about limitations). Table 3.4 reproduces these Miranda-relevant words and also includes, where relevant, their infrequency and any specialized meaning.Table 3.4Miranda vocabulary words from general warnings: Definitions and specialized meanings requiring at least a 10th grade education


	Legend:

	• Grade level = the grade at which most persons understand the worda

	• Infrequent = less than once per million (i.e., a frequency score of less than 1.00); they are underlined

	• Very infrequent = less than once per ten million (i.e., a frequency score of less than .10); they are bolded.

	• Specialized meaning = legally relevant definition, when multiple definitions are available

	Word
	Grade level
	Frequency per million
	Issues

	Accord
	10
	3.00
	Agreement

	Admission
	10
	6.00
	 
	Aforesaid
	13
	
                          .35
                        
	 
	Alleged
	13
	2.00
	 
	Applicable
	10
	3.00
	 
	Appointed
	13
	19.00
	 
	Authorized
	10
	6.00
	Given power to

	Coerce
	16
	
                          .18
                        
	 
	Coercion
	13
	
                          .72
                        
	 
	Collectively
	12
	2.00
	 
	Commonwealth
	12
	2.00
	A state

	Compelled
	10
	5.00
	Forced

	Compulsion
	12
	
                          .76
                        
	Being forced

	Counsel
	12
	3.00
	Lawyer

	Degree
	10
	48.00
	Amount or extent

	Deposes
	16
	
                          .25
                        
	To swear to

	Detailed
	10
	18.00
	 
	Duly
	13
	
                          1.00
                        
	 
	Duress
	13
	
                          .15
                        
	 
	Executed
	10
	4.00
	Carried out

	Expressly
	12
	
                          .97
                        
	Clearly, plainly

	Hereby
	16
	
                          .89
                        
	 
	Herein
	10
	
                          .19
                        
	 
	Hereinafterb
	12
	 	 
	Immunity
	10
	3.00
	 
	Impairment
	12
	
                          1.00
                        
	 
	Inclusive
	10
	
                          .34
                        
	 
	Incompetent
	12
	2.00
	Not legally qualified

	Indigent
	16
	
                          .26
                        
	 
	Induce
	10
	3.00
	Persuade

	Initiated
	10
	3.00
	 
	Intimidated
	10
	
                          .73
                        
	Frightened

	Invoke
	12
	
                          .44
                        
	Ask earnestly for

	Leniency
	12
	
                          .30
                        
	 
	Level
	10
	150.00
	Grade

	Named
	12
	145.00
	Appointed

	Offense
	10
	4.00
	Breaking the law

	Peers
	12
	6.00
	 
	Perjury
	10
	
                          .26
                        
	 
	Personnel
	10
	16.00
	 
	Pressure
	10
	119.00
	Trying to influence

	Promising
	10
	9.00
	 
	Prompt
	13
	3.00
	To remind

	Provided
	10
	82.00
	 
	Question (verb)
	13
	176.00
	To challenge

	Regarding
	10
	14.00
	 
	Render
	10
	2.00
	To hand over

	Renounce
	16
	
                          .45
                        
	 
	Retain
	12
	9.00
	To engage the services of

	Revoked
	12
	
                          .51
                        
	Taken back

	Signify
	12
	
                          .69
                        
	To make known

	Spontaneous
	10
	5.00
	 
	Stipulating
	12
	
                          .11
                        
	NA

	Terminate
	12
	1.00
	 
	Undersigned
	12
	
                          .02
                        
	 
	Video
	10
	5.00
	 
	Videotaped
	12
	
                          .08
                        
	Recorded sounds and images

	Waive
	13
	
                          .16
                        
	Give up right

	Waiver
	16
	
                          .04
                        
	Release of right

	Whatsoever
	10
	2.00
	 

Note: NA = available meanings are not applicable to Miranda
aGrade = grade level at which between 67% and 84% of individuals at that grade can recognize the correct meaning
bThe frequency is not reported



A second resource was originally intended for juvenile Miranda warnings but can easily be applied to general Miranda advisements. Rogers and Drogin (2014) compiled a lengthy list of Miranda-relevant words found in juvenile warnings that require an 8th grade or higher education level (see Table 3.5). Forensic practitioners can certainly appreciate the problems associated with these words for preteens and younger adolescents. This list also contains data on grade levels and frequencies, plus it identifies other potentially problematic issues (i.e., use of homonyms and legalese).Table 3.5Additional Miranda vocabulary words from juvenile warnings: Definitions and specialized meanings requiring at least an 8th grade education


	Grade level = the grade at which most persons understand the worda

	Infrequent = less than once per million (i.e., a frequency score of less than 1.00); they are underlined

	Very infrequent = less than once per ten million (i.e., a frequency score of less than .10); they are bolded

	Legalese = terms commonly used in law but unfamiliar to most persons

	Homonyms = words that sound alike but have different meanings

	Word
	Grade level
	Frequency per million
	Issues

	Adjudicate
	16
	.07
	Legalese

	Admissible
	8
	.08
	Legalese

	Appearance
	10
	55.00
	Legalese, homonym

	Appointed
	13
	19.00
	Legalese

	Certified
	8
	3.00
	 
	Charge
	8
	95.00
	Legalese, homonym

	Commenced
	10
	2.00
	 
	Consulting
	8
	3.00
	 
	Counsel
	12
	3.00
	Legalese, homonym

	Decree
	10
	1.00
	Legalese, homonym

	Designeeb
	10
	1.00
	Legalese

	Detention
	8
	
                          .66
                        
	Legalese, homonym

	Disposition
	12
	.01
	Legalese, homonym

	Entitled
	8
	12.00
	Homonym

	Expunged
	13
	.03
	Legalese, homonym

	Felony
	8
	.42
	Legalese

	Inadmissible
	12
	NA
	Legalese

	Incriminate
	8
	.10
	Legalese

	Interrogation
	8
	.80
	Legalese

	Magistrate
	10
	1.00
	Legalese

	Misdemeanor
	10
	.26
	Legalese

	Offense
	10
	4.00
	Legalese, homonym

	Petition
	10
	.01
	Legalese, homonym

	Plea
	8
	2.00
	Legalese, homonym

	Privilege
	8
	7.00
	Legalese, homonym

	Probation
	8
	1.00
	Legalese

	Proceedings
	12
	4.00
	Legalese

	Prosecution
	8
	1.00
	Legalese, homonym

	Pursuant
	12
	.03
	Legalese

	Revocation
	12
	.21
	Legalese

	Right
	8
	777.00
	Legalese, homonym

	Statutory
	13
	.84
	Legalese

	Subpoena
	12
	.19
	Legalese


Note: Excerpted from Appendix B (Rogers and Drogin 2014)
aFor most words, the percentage of understanding ranged from 67%–84% of students at the stated grade level. Some percentages fell outside of this range; thus, grade levels are approximate
bThis word was not included; the closest approximations were designate and designation—both at the 10th grade level



As another resource, Eastwood et al. (2015) collected Canadian cautions for juvenile offenders, which will be primarily of interest to those forensic practitioners, who consult in Canada. While most of its words overlap with the two previously described resources, it still may include an occasional word used in a particular Miranda warning or a Canadian caution.
As with standardized, test-driven approaches, forensic practitioners must decide on the importance of Miranda-relevant words that are incorrectly defined or given a definition inapplicable to police questioning. Words may directly affect the understanding of Miranda rights. Alternatively, they may indirectly affect overall comprehension, especially when multiple instances are observed. Finally, they may have no effect at all because the examinees already understand the gist of the communication. We recommend that forensic practitioners are explicit in their reports about each problematic word and its case-specific relevance to Miranda comprehension.
Feigned Impairment of Miranda Comprehension
This section specifically addresses how specialized Miranda measures may be used to assess feigned Miranda comprehension. As a parallel, Chap. 4 includes a section on feigned Miranda reasoning, which should also be investigated if feigning is found on Miranda comprehension. When findings are concerning, we strongly recommend that forensic practitioners further evaluate response styles using well-validated feigning measures that are summarized in Chap. 2. For the following paragraphs, brief titles are provided for easy reference.
Free Recall
Rogers et al. (2017b) examined feigned Miranda recall in a study of jail detainees. After immediately receiving a representative Miranda warning, most detainees responding under standard instruction mentioned the right to silence (95.7%) and the right to counsel (94.3%). When asked to feign Miranda impairment, however, close to half (48.6% and 47.9% respectively) of these same detainees did not “recall” these rights. Moreover, detainees responding genuinely almost always recalled (99.2%) at least one of these two rights; thus, failure on both raises a red flag about issues of feigned Miranda impairment. As an initial screen for feigning, free recall of the total Miranda warning provides potentially useful data in less than a minute.

CMR-R-II
For the MRCI, Goldstein et al. (2014) does not report any empirical or qualitative research on feigned Miranda abilities. Instead, the professional manual (p. 63) emphasized three methods for “ruling out feigned deficits in Miranda comprehension.” Two methods consist of non-standardized observations of inconsistencies (1) within the MRCI and (2) between the MRCI and other measures. The third method involves very poor performances on the CMR-R-II of <7 of 15 two-choice items. As an initial study, Rogers et al. (2018a) demonstrated that most MRCI instruments could be feigned with virtually no preparation by legally involved juveniles. The only exception was the FRI Nature of Interrogation subscale, which produced very similar scores across genuine and feigning conditions.
How effective was CMR-R-II at the detection of possible feigning? Using the proposed CMR-R-II of <7, the specificity of 1.00 was outstanding, but sensitivity suffered (.42). Subject to further research, CMR-R-II of <10 appeared very promising. The specificity of .96 is excellent, and sensitivity was substantially improved (.61). Because many errors occur close to the cut score, Merton and Rogers (2017) proposed removing a narrow band as indeterminate or “too-close-to call.” What happens if one point is removed from each side of the cut score? CMR-R-II < 9 yields an excellent sensitivity of .86. In addition, CMR-R-II > 10 produces an outstanding specificity of .98. The take-home message is presented: low CMR-R-II scores can be used to screen for the possibility of poor effort, which may be further investigated by general feigning measures.7

MVS
Rogers and colleagues conducted two studies on the MVS with jail detainees,—one addressing feigned incompetence (Rogers et al. 2017c), and the other examining feigned Miranda impairment (Rogers et al. (2017b). In the SAMA professional manual, Rogers et al. (2012) proposed using the detection strategy of a performance curve (i.e., increases in item difficulty resulting in lower scores among genuine responders but not necessarily feigners). The MVS is categorized by item difficulty: (1) MVS-Easy (MVS-E) with the 10 easiest items; (2) MVS-Difficult (MVS-D) with the 10 most difficult items, and (3) the remaining 16 items referred to as simply “midrange.” According to learning principles, genuine responders should perform much worse as item difficulty increases.Does the MVS performance curve work? As expected, genuine responders clearly show the expected pattern of decrements. However, feigners also attenuated their performances with increased errors with greater difficulty. As a result, the sensitivity was excellent but the specificity was only moderate. Thus, the MVS performance curve might be used but a more effective indicator was sought.
Rogers et al. (2017c) implemented a floor-effect strategy for the MVS, which entails failing at very easy items—sometime referred to as “too easy to miss”—that most persons, even with major impairments are successful at answering. Rather than constructing a separate scale, the MVS-Easy (MVS-E) was implemented with a cut score of MVS < 13 for likely feigning. This cut score maintained outstanding specificities across two studies (.99), but its specificity was fared much better for feigned incompetence at .51 (Rogers et al. 2017c) than feigned Miranda impairment at .25 (Rogers et al. 2017b). In the latter case, detainees feigning compromised Miranda abilities may not have seen such extreme impairment on the easiest words as necessary and might affect their credibility. On the second point, a score of 12 (i.e., the upper range of <13) may equate to something like 24 words being completely wrong and 12 words having the wrong definition, which if genuine, would represent extremely low performance. What is the basic conclusion from these two studies? Although modestly effective at identifying likely feigners, those examinees performing below this cut score have evidenced a very high probability of feigning.
Combining datasets, Rogers et al. (2017b) calculated the composite specificity at .993 for a total of 887 detainees in the general population (i.e., non-psychiatric jail units) and .98 for defendants deemed incompetent to stand trial. In addition, Winningham et al. (2018) investigated MVS < 13 with acute psychiatric inpatients under standard instructions. As its primary focus, they found no false positives with an outstanding specificity remained at 1.00. Moreover, the lowest score for psychiatric inpatients was 22; with a ten point buffer against false positives, forensic practitioners may utilized the MVS < 13 for patients with SMDs in crisis that require brief hospitalization for stabilization. Of course, corroborative data should be sought whenever feasible. However, the bottom-line message is highlighted in the following conclusion: MVS-E scores < 13 can be viewed as strong evidence of feigned cognitive abilities related to forensic issues (e.g., competence and Miranda abilities). Moreover, for inmates in the general population scoring one point less than the upper threshold (i.e., MVS-E scores are <12), the specificity is increased 1.00 with no reported false-positives (Rogers et al. 2012).

Summary
The CMR-R-II deserves to be replicated for juveniles and tested for adult offenders. With initial data, the following cut scores for legally involved juveniles appear to be very promising: (1) CMR-R-II < 9 for possible feigning, and (2) CMR-R-II > 10 for likely genuine responding. Given non-replicated findings with a false-positive rate of 14% based on a single study, it is recommended that forensic practitioners clearly acknowledge that CMR-R-II < 9 is used only as an initial screen. To avoid any misunderstandings, practitioners may which to clarify that CMR-R-II results do not provide any direct or indirect evidence of feigning or genuine responding.8
For adult detainees, MVS-E scores <13 has been carefully cross-validated across several studies, as well as tested for specificities and false-positives in large detainee samples under standard instructions. Simply put, MVS-E scores above the cut score are non-informative, given the low sensitivity. In contrast, the classification of feigners below the cut scores has been convincingly demonstrated, especially for detainees in the general population and psychiatric inpatients. The MVS-E results may be complemented by specialized scales for feigned Miranda reasoning summarized at the end of Chap. 4.
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Footnotes
1The two studies used the same juvenile detention facilities with more than 60% overlap in participants. However, the earlier study did include a small number of legally involved juveniles below the age of 14.

 

2As discussed later in this chapter, the MRCI intentionally used very simple grammar, and short sentences.

 

3These results were confirmed in a second study of undergraduates (Gillard et al. 2014) produced still low but slightly better results in recalling the total warning (44.1% for high anxiety and 53.5% for low anxiety participants).

 

4The prosecution opted to remove the defendant’s statement from evidence.

 

5The most relevant baseline measure is not available: Specifically, what was the examinee’s free recall just prior to being Mirandized by law enforcement?

 

6As a potential conflict of interest: the authors receive modest royalties for sales of the MCT, MVS, and SAMA manual.

 

7This investigation also looked at whether poor performance on the CMR-II might be used for feigned Miranda impairment, but the utility estimates were lower than the CMR-R-II.

 

8Replication studies often produce lower to much lower utility estimates.
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Blackwood (2013) provided an extensive analysis
              
             of Miranda reasoning and decision-making. Relying on models of decisional competence (e.g., Bonnie 1992), she identified three basic levels for Miranda abilities that are quoted below (Blackwood 2013, p. 29): understanding (“basic knowledge of relevant facts”), appreciation (“ability to apply relevant facts to current situation”) and reasoning (“ability to use information in a rational manner to reach a decision”). Clearly, this model is patently hierarchical, as (1) appreciation requires understanding, and (2) reasoning demands appreciation. Of these, the basic understanding was covered in Chap. 3 in terms of Miranda comprehension.
Waiver decisions per se are examined closely in Chap. 5, within the framework of “totality of the circumstances.” As the basis for these decisions, arrestees must be aware of available choices (pro and con) as well as likely consequences (Rogers and Shuman 2005). This chapter addresses how Miranda appreciation and Miranda misconceptions may play a crucial role in waiver decisions.
Grisso (1981) was the first to explore in a systematic fashion how Miranda misbeliefs might compromise Miranda reasoning due to false assumptions about Miranda rights. As Grisso observed, many juvenile offenders believe that their defense attorneys are professionally obligated to turn over any incriminating evidence to the court. From this perspective, any admissions to counsel are viewed as tantamount to confessions. Given this fundamental misassumption, defense counsel obviously cannot be trusted. Instead, the “right to counsel” is wrongly transformed into a “threat of prosecution” rather than being seen as an important legal safeguard.
Because of their often crucial importance, Miranda misconceptions
              
              
             are addressed in their own section of this chapter. The following three sections address appreciation, Miranda misconceptions, and Miranda waiver reasons. Seven levels of Miranda reasoning are presented in Table 4.1 on a spectrum, ranging from (1) general appreciation to (4) specific Miranda misconceptions, and (7) importance of specific waiver reasons.Table 4.1Hierarchical approach to Miranda reasoning from basic to more complex abilities


	Level of reasoning
	Format
	Assessment
	FAI measure

	1. General appreciation
	Oral/written
	→ Ask questions about line drawings (e.g., a juvenile and police officers) that address the thoughts, feelings, and actions of the arrestee or others
	FRI

	2. Specific appreciation
	Written
	→ Identify inaccurate statements by the examinee related to (1) Miranda rights and the adversarial process and (2) importance of being compliant and cooperative
	MAQa

	3. Specific appreciation: Importance of rights
	Oral
	→ Asks the importance of each component and the thinking behind it
	No

	4. Specific Miranda misconceptions
	Written
	→ Complete true-false questions about common misconceptions
	MQ


Note: FRI Function of Rights in Interrogation, MAQ Miranda Acquiescence Questionnaire, MQ Miranda Quiz
aAn adapted use of the MAQ



Miranda Appreciation
Miranda appreciation may be conceptualized as either “general” or “case-specific.” For the former, the questions involve arrestees in general: “What does this mean when applied to a hypothetical case?” For the latter, the questions are sharply focused on the person being evaluated: “What does this mean to you as the detainee?” Evaluations of general appreciation provide a high level of standardization; questions and stimuli remain identical across arrestees. Obviously, this standardization does not consider how personal or contextual factors influence a particular arrestee’s thinking at the time of the waiver decision. We begin with general appreciation.
General Appreciation of Miranda
Grisso (1981) provided an enduring definition of appreciation
                
                
               that focuses on arrestees’ “beliefs about the legal context (p. 44).” As he elaborated, detainees may be compromised in their Miranda appreciation by “certain uninformed, misperceived, or distorted beliefs about interrogation and how their rights function” (p. 44). For example, do detainees accurately perceive the adversarial nature of police questioning? Do they truly appreciate the advocacy role of defense counsel? Grisso (1981) developed the Function of Rights in Interrogation (FRI) scale in order to further his research on Miranda appreciation.
The FRI was published commercially (Grisso 1998), enabling forensic practitioners to measure Miranda appreciation systematically by employing three subscales: Nature of the Interrogation (FRI-NI), Right to Counsel (FRI-RC), and Right to Silence (FRI-RS). The Grisso model of appreciation has continued virtually unchanged with the Miranda Rights Comprehension Instruments (MRCI; Goldstein et al. 2014). For instance, the MRCI version of Right to Silence addresses appreciation of the “protections related to the right to silence, and the role of confession” (p. 11).
An overview of FRI appreciation is summarized in Box 4.1. As noted, the FRI subscales evaluate general appreciation. In other words, no FRI inquiries are made concerning the examinee’s recall of his or her own Miranda advisement and police questioning. Rather, non-specific questions are asked about hypothetical cases that involve three males: Joe, Tim, and Greg. For easy reference, subsections are provided for each of the three facets (i.e., FRI subscales). For clarity, each subsection is subdivided into standardized and non-standardized components.
Nature of Interrogation
Standardized Assessment via FRI-NI
The predominant theme for FRI-NI involves the adversarial nature of police investigations and the questioning of suspects. Interestingly, four of the five questions pertain to the police’s generally negative perceptions of arrestees, whom an officer wishes to act against their own self-interest by disclosing or confessing knowledge about the alleged offense. Moreover, these negative perceptions of arrestees by law enforcement are affectively aligned with negative emotions towards them (anger and frustration) or pleasure about their apprehension (self-satisfied and justified).
In contrast, the perspective of arrestees themselves is reflected in a single item that addresses negative feelings regarding the current predicament of being detained. The scoring of this item is operationalized as follows: “Negative emotions appropriate for the accused in an adversarial situation” (Goldstein et al. 2014, p. 162). Unexpectedly, none of the 11 full-credit scoring examples expresses any negative views specifically towards law enforcement, or towards an officer’s legally permissible yet still coercive actions (e.g., use of handcuffs, isolation of the suspect in a cell, and denial of requests). The FRI-NI would clearly have benefitted from direct inquiries about arrestees’ view law enforcement; in particular, juvenile offenders often mistakenly view officers as protectors rather than adversaries (Grisso 1981). This issue will be further addressed concerning Miranda misconceptions with additional data from the Juvenile Miranda Quiz (JMQ; Rogers 2011).

Non-Standardized Assessments of the Nature of the Interrogation.
As observed in the preceding paragraph, forensic practitioners may want to question arrestees’ perceptions of law enforcement. Two additional inquiries are outlined:	1.Some arrested persons believe the police are trying to help them out of a bad situation. What are your thoughts about that?

 

	2.Other arrested persons believe the police may act friendly but are never on their side. They are only paid to get confessions and convictions. What are your thoughts about that?

 



This balanced approach provides open-ended questions regarding the adversarial nature of police questioning.

Box 4.1

                  Overview of FRI
                  
                    Subscales
                    
                    
                  
                
Nature of the Interrogation (FRI-NI)	Perspective of law enforcement (4 items) that include:	(2 items) Wanting confession or information about the alleged offense

	Having negative perceptions of the detainee

	Having emotions toward the detainee as an adversary





	Perspective of the detainee (1 item): negative emotions about being detained




Right to Counsel (FRI-RC)	Primary responsibility of defense counsel (1 item)

	Attorney-client communications (4 items):	(2 items) Advocacy by counsel,

	Positive feelings towards counsel

	Learn about legal process or share information about the alleged offense








Right to Silence (FRI-RS)	Statements being used as incriminating evidence

	Law enforcement and arrestee’s not talking (2 items)

	Police respects arrestee’s silence

	Arrestee recognizes illegality of police demands to talk

	Judge and arrestee’s not talking (2 items)

	No penalty or bias for not talking

	Not required to talk in court





For non-standardized assessments, forensic practitioners are likely to focus on case-specific appreciation rather than general acceptance. Given its individualized nature, the goal is to understand the views of a particular examinee about police questioning.
Right to Counsel
Standardized Assessments via FRI-RC
This subscale concentrates on the advocacy role of defense attorneys as championing the best interests of their clients (see Box 4.1). In particular, arrestees are queried about how information shared with counsel about the alleged offense will be used—either positively or negatively. This focal point is valuable because the efforts of defense counsel may be stymied if certain clients deceive their attorneys out of perceived self-interests (e.g., protecting themselves from self-incrimination). Moreover, this key item is frequently failed (28.1%) by juvenile offenders (Grisso 1998, p. 92).
On an affective level, the scoring of FRI-RC expects that arrestees have positive or at least mixed feelings toward their defense attorneys. However, the FRI-RC question is unfortunately focused on a subsequent court hearing, 3 weeks after police questioning. As a consequential issue, many arrestees may learn the benefits of counsel only after their confessions, when they were finally provided physical access to a defense attorney. Clearly, forensic practitioners should not simply assume that arrestees held the same positive views of counsel from the time of their police questioning prior to (1) actually meeting counsel, and then (2) being represented by counsel at a court hearing weeks later. In the context of general appreciation, FRI-RC assumes that examinees share similar feelings towards counsel as they express about “Greg” (i.e., the hypothetical male defendant).

Non-Standardized Assessments
Individualized questions can provide similar information as the FRI-RC but without the standardized scoring. Consider the following questions:	1.When arrested, how do most persons view defense attorneys?

 

	2.Would they see them as helpful, neutral, and harmful? What would be their thinking about this?

 

	3.Would their views of defense counsel likely change when they had an opportunity to sit down and talk with a lawyer privately? What would be their thinking about this?

 



In most Miranda cases, these appraisals are very straightforward. The third question was included to inform forensic practitioners about pre-waiver views of defense counsel. Naturally, considerations of general appreciation should be followed with a detailed examination of an arrestee’s own specific appreciation.

Right to Silence
Assessments via FRI-RS
These items range from a simple understanding of risks to a complex appraisal regarding the legally appropriate actions by law enforcement, and subsequently, the courts. The first item addresses the core issue of the perils of waiving the right to silence. The next two items consider what might be expected to occur if the arrestee chose to remain silent. However, it is unclear from the FRI-RS items whether the right to silence is being formally invoked in the hypothetical situation. Why does this matter? In Berghuis v. Thompkins (2010), the Supreme Court of the United States held that police questioning may continue until the right to silence is explicitly exercised. Therefore, forensic practitioners may need to clarify under what circumstances further questioning is disallowed (i.e., invoking the right to silence) or allowed (i.e., remaining silent without invoking rights). This clarification might be addressed via the following:	Would it matter if Greg (i.e., the hypothetical male) had said that he didn’t want to answer any questions?

	[irrespective of the response] Please tell me your thinking about this.




The latter of these two items on remaining silent addresses the appropriate course of action if the police demand that the arrestee respond to their questioning. Full-credit responses involve recognition of the illegality of this forceful insistence with options for (1) non-compliance, or (2) requesting counsel or other assistance. If recorded, the coercive nature of this demand may be highlighted by defense counsel with or without a Miranda evaluation. If not recorded, then the assessment must fully examine whether these particular arrestees actually believed they had a viable and legally sanctioned choice to resist complying, when law enforcement professionals appear to have extensive authority. When detained, for instance, law enforcement may strictly control an arrestee’s freedom, and curtail his or her physical actions (e.g., handcuffs). In light of this physical control, some arrestees may wrongly conclude that they have no choice but to cooperate with police questioning.
The final two FRI-RS items focus much later than the Miranda waiver on how the court might view one’s decision to remain silent. Full-credit responses address how this silence is not incriminating1 and cannot be required from detainees in court. Apparently these two items presume that future proceedings with the court may weigh into decisions regarding whether to exercise the right to silence. Certainly, legally involved juveniles do not appear to contemplate the possibility of required testimony at some future hearing when deciding to waive their right to silence (Sharf et al. 2017a). As a result, forensic practitioners must consider the direct relevance of future testimony to waiver decisions. This issue will be addressed further with reference to Miranda misconceptions.

Non-Standardized Assessments
Similar to the nature of interrogation, open-ended questions may provide a balanced inquiry about the right to silence:	1.(This initial sentence is repeated for each option.) Some arrested persons do not really know the evidence against them.	a.They decide to talk and tell about their involvement in the crime. What are your thoughts about this decision?

 

	b.They decide to talk but say nothing about their involvement in the crime. What are your thoughts about this decision?

 

	c.They decide not to talk and assert their rights. What are your thoughts about this decision?

 





 



These three basic courses of action were articulated by Grisso (1981). For instance, some persons may opt for the middle option (“b”) as appearing cooperative while remaining safe. Once talking, however, they run a substantial risk of partial admissions if not outright confessions (Gillard et al. 2014).

FRI Conclusions for General Appreciation
This subsection is organized into five components. First, it begins with FRI scoring, which has direct implications for forensic conclusions about Miranda abilities. Second, it is followed by nomothetic conclusions based predominantly on normative data. Third, convergent results provide practitioners with findings about how FRI results may relate to other Miranda abilities. Fourth, limitations of the FRI subscales are considered. Fifth, and finally, case-specific conclusions lend themselves to an item-level content analysis.
FRI Scoring
In general, MRCI scoring provides simple language and probes to optimize examinees’ performance. Examples for the FRI queries (see Goldstein et al. 2014, p. 164) include following:	1.General questions, such as, “Can you tell me more?”

 

	2.Specific probes, such as relevant communications with counsel, such as “Talk about what?”

 




Arrestees often experience severe situational stressors that are associated with apprehension, detention, and police questioning. In this adversarial context, law enforcement professionals are obviously not expected to encourage arrestees’ best appreciation regarding the nature of police questioning or Miranda rights. Does this guidance with FRI items possibly over-estimate examinees’ relevant abilities?
Forensic practitioners may be appropriately skeptical about whether general questions and specific probes actually enhance examinees’ performance. Rogers et al. (2018a) tackled this question by comparing original (i.e., non-queried) FRI responses to standard FRI scoring for 231 legally involved juveniles. The differences are summarized in Box 4.2.

Box 4.2

                  Percentages of FRI Ceiling Effects (i.e., perfect scores)
                
FRI subscale	Standard Administration	Original Responses
FRI-NI	63.1%	30.5%
FRI-RC	48.3%	23.3%
FRI-RS	16.1%	13.6%
Note. Standard administration includes general questions and specific probes.

Dramatic differences are observed for FRI-NI and FRI-RC, for both of which the percentages of perfect scores were more than doubled. The optimized administration resulted in ceiling effects on these two scales for about half or more of juvenile examinees. In light of Rogers et al. (2018), our straightforward recommendation is that forensic practitioners score the original responses and compare them to the standardized administration. In virtually no extra time (e.g., 1–2 additional minutes for the FRI), professionals may gain additional insights regarding arrestees’ general appreciation, when simply appraised without probes or encouragements. These findings may be included in forensic reports as valuable case-specific information.
FRI Nomothetic Conclusions
Should the FRI be used to classify examinees with compromised Miranda abilities? At least for research purposes, Viljoen et al. (2007) adopted a normative approach for the classification of impaired Miranda abilities. They provided the following cut scores and rationale (p. 8) for juvenile detainees: “We classified an adolescent as impaired (by adult norms) on a legal measure if his or her score fell two or more standard deviations below the mean for adults presumed to be competent …” In utilizing this approach with the FRI, Viljoen et al. reported the following FRI cut scores: FRI-NI ≤ 7, FRI-RC ≤ 6 on RC, and FRI-RS ≤ 3. These cut scores could potentially be applied to the MRCI for both juvenile and adult arrestees.2
A major strength of the cut-score approach is its clarity for communicating FRI results to the courts. However, it leaves unresolved how to classify examinees with some—yet not so extreme—FRI deficits, who should not automatically be considered to have adequate abilities. In addition, forensic practitioners may justly be concerned that FRI data appear to be skewed. With scores on each FRI subscale ranging from 0 to 30, it is troubling that 0.0% of 245 legally involved juveniles scored in the range of 0–12 on any of the three subscales (Rogers et al. 2017). One option is to use FRI cut scores and their concomitant criteria (i.e., two standard deviations below the normative average) to provide some guidance regarding very severe deficits in general Miranda appreciation. However, it is our recommendation that they should not be employed as “formal” cut scores.
In terms of quantitative interpretation, Goldstein et al. (2014) recommended the use of averages and percentages. As an illustration (see the text box on p. 58; Goldstein et al. 2014), a juvenile’s score can be compared to averages of other juvenile-justice youth at the same age, same reading level, and same IQ range, as well as adult offenders at the same IQ range. Percentages may also be provided for the juvenile in relationship to other juveniles and adult offenders.
As an important consideration, norm-based conclusions require substantial sample sizes to ensure the accuracy of the population estimate. In particular, the two directly relevant comparison groups (i.e., juvenile justice and adult offender) for the FRI vary substantially in size. For instance, forensic practitioners may have much more confidence in applying the FRI averages to adult offenders 36 years and older (n = 49), than to young adults (i.e., 21–25, n = 12) offenders (Goldstein et al. 2014, Table 8, p. 105). While forensic practitioners may readily grasp the importance of substantial normative samples, we are concerned that courts may have difficulty in appreciating their importance.
This “multiple averages” approach (i.e., means of age, verbal IQ, and reading comprehension) may produce a complex matrix of forensic data. Consistently low or high scores may provide relevant Miranda information, whereas a mixture of FRI scores—such as average verbal abilities but low reading comprehension—would be more challenging to interpret. In this instance, forensic practitioners may wonder whether age or clinical variables should be provided the most weight.
In using the “multiple averages” approach, forensic practitioners also need to decide how much importance should be given to mean differences across FRI subscales. Consider the variability in scores between FRI-NI (SD = 1.27) and FRI-RS (SD = 2.61). As a result, a mean difference of two points carries much more significance for the FRI-NI than the FRI-RS. One option would involve the simple calculation of Z scores. A two-point difference for FRI-NI results in a Z of 1.57 as compared to FRI-RS (Z = 0.77). As obvious advantage of Z scores is the standardization of FRI subscale conclusions. If used, however, forensic practitioners must determine—as with any statistic—how to present their findings in an easily understandable way.
As an alternative to the “multiple averages” approach, percentiles may provide clarity to the courts regarding an arrestee’s relative abilities. Goldstein et al. (2014; see Table 7, pp. 101–104) provided percentages for each score from which general percentiles may be calculated. For age-based percentiles, Rogers and his colleagues (2017) made available FRI percentiles for legally involved juveniles at two age groups, which have substantial sample sizes: 14–15 years (n = 82) and 16–17 years (n = 126). As a cautionary note, younger legally-involved juveniles (i.e., 12–13 years) tend to have relatively small representation on the FRI (n = 15 for Goldstein et al. 2014; n = 25 for Rogers et al. 2017), which likely limits the accuracy of percentiles as well as averages.

Convergent Findings of the FRI to Other Miranda Abilities
For standardized interpretation, Goldstein et al. (2014) provided valuable data on the FRI and its relationship to MRCI measures of Miranda comprehension. Focusing on the Comprehension of Miranda Rights-II (CMR-II) and the Comprehension of Miranda Vocabulary-II (CMV-II), the FRI correlated at .47 and .48 respectively in the juvenile justice sample. Similar correlations were reported for adult offenders (.42 and .48 respectively). Thus, the case may be made that FRI assessment of Miranda appreciation is moderately related to the ability to paraphrase individual components of a simplified Miranda warning (CMR-II) and correctly define Miranda relevant words (CMV-II).
What is the relationship of the FRI to Miranda recall? Using juvenile-specific Miranda advisements, legally involved juveniles did not exhibit a significant relationship with overall recall (Rogers et al. 2017). However, when it came to completely omitting Miranda components, these juveniles manifested a modest negative relationship (r = −.27) with higher scores being associated with fewer omissions. We were unable to find such data for adult offenders and their levels of Miranda recall. Thus, the current data should not be characterized as a strong relationship of the FRI to Miranda comprehension.
As a major focus of this chapter, what about the relationship of the FRI to Miranda reasoning? Rogers et al. (2017) addressed the discriminant validity for the FRI in relationship to (1) Miranda misconceptions to the Juvenile Miranda Quiz (JMQ; Rogers 2010) and (2) the Miranda Reasoning Measure (MRM; Rogers et al. 2012). For easy reference, the JMQ is reviewed closely later in this chapter, whereas the MRM is examined thoroughly in Chap. 5. Comparing juveniles with many versus some Miranda misconceptions on the MRM, Rogers and his colleagues (2017) established good discriminant validity for the FRI with a moderately large effect size3 (d = 0.96). For failed versus likely adequate Miranda reasoning (for criteria, see MRM in Chap. 5), a low moderate effect size (d = 0.60) was achieved. When professionals focus on juvenile examinees, FRI scores of 24 or below may signify an increased likelihood of many Miranda misconceptions as measured by the JMQ. The take-home message for forensic practitioners is that the FRI evidenced substantial discriminant validity when compared to standardized measures of Miranda reasoning.

Omission of FRI Subscales from Nomothetic Interpretations
We propose that conclusions should focus on total FRI scores and item-level analysis, while omitting FRI subscales. These should be viewed as aggregate scores rather than formal subscales. What is the empirical basis for this conclusion? It is summarized in the following three bullet points from the MRCI professional manual (see Goldstein et al. 2014, p. 44):	FRI-NI has alphas of .20 (juvenile justice) and .31 (adult offenders).

	FRI-RC has alphas of .22 (juvenile justice) and .33 (adult offenders).

	FRI-RS has alphas of .53 (juvenile justice) and .43 (adult offenders).




Overall, the average alphas were .32 for the juvenile justice sample and .36 for the adult offender sample. These results provide compelling evidence that the FRI subscales have very low internal consistencies.
As a replication, a large sample of legally involved juveniles has strongly confirmed these small internal consistencies. Rogers et al. (2017, p. 595, Table 1) found the same or even lower alphas for juveniles:	FRI-NI has an alpha of .20.

	FRI-RC has an alpha of .16.

	FRI-RS has an alpha of .29.




What accounts for these very low alphas? Besides having brief subscales (i.e., 5 items each), the items on each subscale have little relationship with each other. In particular, Rogers et al. established that the items on each FRI subscale evidenced minimal inter-item correlations (M = .08, subscale range from .06 to .12). With both very low alphas and inter-item correlations, the scale homogeneity of the FRI subscales has not been established. What are the desired values for alphas when used in highly consequential contexts? According the Henson (2001, p. 181), “standardized test scores used for important clinical and/or educational decisions should have reliabilities of .90 or better.”
As previously observed, forensic practitioners may wish to simply avoid providing conclusions based on the FRI subscales for two related reasons. First, this avoids potentially troublesome cross-examination about using subscales that obviously lack of scale homogeneity, which is to say, they do not qualify as a scale measuring a unitary construct. Second, a solution is readily available. Practitioners may address the overall FRI scores supplemented by item-level analyses. In particular, FRI scores provide data for nomothetic interpretations whereas individual items contribute to case-specific conclusions.

Item-level Analysis of the FRI
Box 4.1 conveniently provides the content analysis for the FRI items. Rather than use the items in isolation, we recommended that any no-credit response (i.e., scored as “0”) be followed up with straightforward inquiries, such as the following: “What is your thinking about that?” Obviously, such inquiries occur after MRCI testing is completed so that the standardized administration is not violated.
Which FRI items are relevant? As noted in Chap. 3, a major priority in Miranda evaluations involves a minimally guided account of the police interactions prior to and following the Miranda warning. This account with a focus on an arrestee’s thinking helps in the selection of applicable FRI items. Three illustrative examples are presented:	1.An examinee fails on the FRI item regarding how to respond to police pressure tactics (RS-3), but the arresting officers were polite and non-coercive. This failed response appears to be inapplicable to Miranda appreciation.

 

	2.An examinee fails on the FRI item involving his or her feelings towards defense counsel (i.e., positive or mixed feelings; RC-5). As seasoned forensic professionals can attest, many adult detainees have low opinions of court-appointed attorneys regarding both ease of access and quality of advocacy. Would such low opinions be relevant? Here are two considerations expressed as questions. First, did this low opinion contribute to the waiver decision? Second, was the low opinion based on crucial misinformation, such as seeing counsel as playing a prosecutorial role? Affirmative responses to both inquiries would be highly relevant.

 

	3.An examinee fails on the FRI item addressing whether the judge would require a full account at a later court proceeding (RS-5). Would that be applicable? In most instances, arrestees may not have considered this factor as it relates to their Miranda appreciation. Occasionally, however, an arrestee may have reasoned that (1) it is just a matter of time before full account must be rendered; and (2) might as well disclose now than later. This reasoning is clearly applicable and should be considered.

 




Professionals—especially prosecutors—may justifiably express major concerns about taking a detainee’s word at face value. This concern may be considerably heightened when viewed for some detainees in light of their inconsistencies, contradictions, and obvious falsehoods. On what basis should one trust the word of a detainee, who was obviously deceptive at the time of police questioning? Take, for example, a common pattern of sequential prevarications in which the detainee: (1) first disavowed any knowledge of the offense in question, (2) then claimed only an incidental role, and finally (3) confessed fully while offering a face-saving but likely false explanation? Such a series of deceptions should not be ignored by forensic practitioners. As discussed in later in this chapter, measures of feigned Miranda reasoning must be assessed systematically. When general concerns are raised concerning openness and spontaneity, methodological approaches may also be implemented.

Specific Appreciation: MAQ and Non-standardized Assessments
As noted previously, specific 
                appreciation
                
                
                
                
               differs from general appreciation in the former’s focus on a particular arrestee and his or her beliefs. Interestingly, we are not aware of any studies that systematically examine the relationship between specific and general appreciation. Many arrestees may assume that most other arrestees think the same way as they do. For them, the differences between general and specific appreciation would likely be minimal. For others—possibly few or many in number—they may perceive themselves differently but may not even be aware of this difference. For still others, they may conclude that they are very different than the “clean-cut” male detainees presented in the FRI line drawings. How might male gender, inferred ethnicity, and even appearance (e.g., lack of observable tattoos) of these line drawings affect examinees’ level of identification with the FRI vignettes? Until answered empirically, specific appreciation may be preferred by some forensic practitioners as minimizing uncertainty regarding the applicability of Miranda findings about general appreciation to the examinee being evaluated.
MAQ
The Miranda Acquiescence Questionnaire (MAQ; Rogers et al. 2012)—discussed extensively in Chap. 5—was developed primarily as a measure of response styles, either yea-saying (acquiescence) or nay-saying (disacquiescence). However, its content clearly assesses examinees’ beliefs including those directly relevant to their appreciation of Miranda rights. On this point, the MAQ is introduced to examinees (Rogers et al. 2012, p. 32) with the following: “Here is the MAQ—it asks you for your opinions about the police, lawyers, and such matters.” If uncertainty is expressed, the MAQ instructions stress the examinee’s own views (p. 33, emphasis added):	1.“Just tell us your opinion about this.”

 

	2.“Just tell me what best fits you [your case] right now.”

 




A content analysis of the MAQ may reveal consistently inaccurate Miranda beliefs. Stated differently, examinees are given at least two opportunities to document their wrongly held beliefs consistently across a pair of items. Here is an example:	You must answer all questions asked of you by the police. (True)

	No one has to talk to the police about their crime. (False)




In addition, some important Miranda-relevant beliefs are addressed by two pairs of items. In such instances, consistently wrong responses to four statements may powerfully underscore the persistence of the inaccurate Miranda belief. Moreover, even one of the two pairs answered consistently wrong would suggest the need to follow-up this apparent misbelief with open-ended inquiries.
The MAQ is organized by two general themes: (1) understanding of one’s rights within an adversarial context, and (2) being compliant and cooperative with police authority. These themes were used to create logically inconsistent items related to Miranda rights and the relevant variables to police questioning. As illustrated by Table 4.2, the overarching theme is whether the accused should exercise autonomy rather than only comply with the expectations of law enforcement.Table 4.2Use of the MAQ content to identify consistently wrong Miranda-relevant beliefs


	Component
	Misbelief
	Pairs
	Items

	Silence
	Required to talk to police
	2
	(2–46) (24–34)

	Silence
	Incriminated by staying silent
	1
	(16–37)

	Evidence against you
	No incrimination in talking to the police
	2
	(7–38) (21–41)

	Attorney
	Never helps arrestee
	1
	(25–47)

	Attorney
	Role is to help police
	1
	(3–51)

	Attorney
	When present, police must be honest
	1
	(10–42)

	Free legal services
	Must have money for attorney
	2
	(1–35) (12–58)

	Continuing rights
	Once started, must answer all police questions
	2
	(4–36) (13–48)

	Views of police
	Trust police and their promises
	2
	(15–60) (49–54)

	Views of police
	Required to answer police questions
	1
	(19–62)

	Views of police
	Just tell the police the whole story
	1
	(32–44)

	Views of police
	Police want to help you via the interrogation
	1
	(23–64)

	Views of police
	Police only arrest guilty persons
	1
	(14–45)

	Views of police
	Must agree with police
	1
	(9–43)




The right to silence and the protection of this right constitutes a major theme for the MAQ. While told they have the right to silence, what does this mean to arrestees? Wouldn’t only guilty persons try to take refuge behind this dodge? Clearly, this belief prevails among innocent persons (Kassin 2005). Wouldn’t accused persons look particularly guilty if they asserted their rights only after it became evident that they had some crime-related knowledge to hide? Trying to avoid the appearance of being guilty should be considered within the totality of the circumstances, but could have easily occurred with arrestees, who are in fact making an intelligent waiver. In contrast, not appreciating the risks of talking (i.e., “No incrimination in talking to the police;” see Table 4.2) may directly impair one’s ability to weigh Miranda waiver options rationally. Finally, the right to silence becomes a moot point if detainees erroneously believe officers are adopting the beneficent role of helping or assisting them.
The right to counsel may be interpreted wrongly if defense attorneys are viewed as ineffective—or worse, owing their allegiance to law enforcement. This latter point is considered further in the context of the JMQ (Rogers 2010). In addition, the affordability of counsel—despite being included in Miranda warnings—may not be fully addressed. As mentioned in Chap. 3, merely stating that the court may appoint counsel fails to inform detainees regarding who is responsible for the legal costs.

Non-Standardized Assessments
Individualized appraisals were covered well under general appreciation. Rather than addressing “most persons” perspective, similar questions are tailored to a particular examinee. Here is a sampling of individualized questions:	What were your thoughts about remaining silent when officers were asking you questions just about your background?

	What were your thoughts about asking for a lawyer when officers were asking you questions just about your background?

	What were your thoughts about remaining silent when they asked you questions about the crime they were investigating?

	What were your thoughts about asking for a lawyer when they asked you questions about the crime they were investigating?



The forensic goal is to avoid any potentially leading questions through the use of open-ended inquiries. The need to extrapolate from “most persons” and “most investigating officers” is easily obviated. Instead, open-ended questions are asked directly to the examinee with a twin focus on (1) the alleged offense, and (2) the particular circumstances of advisement and questioning.

Miranda Misconceptions
This major section is organized into three relevant subsections about the kinds of inaccurate Miranda beliefs that may impair the intelligent waiver of Miranda rights. Building on the seminal work of Grisso (1981), this component of the chapter begins with the Miranda Quiz (MQ; Rogers et al. 2012), which addresses 25 common misconceptions that are often held by both the public and offenders. The second section builds on the MQ by the addition of juvenile-specific items, some of which may also be directly relevant to adult arrestees. The third section contributes non-standardized approaches to Miranda misconceptions.
Before addressing Miranda misconceptions among arrestees, we begin with a fundamental Miranda fallacy held by many attorneys in criminal practice, which is stated here in the form of a question: With more and more arrests, don’t these suspects continue to accumulate knowledge that effectively addresses Miranda misconceptions? The answer is compellingly “no.” Even in examining the extremes, detainees with 40+ arrests typically exhibit similar levels of Miranda misconceptions as those with 5 or fewer arrests (Rogers and Drogin 2015). Moreover, research on repeated Miranda warnings convincingly demonstrated that exposure to five different Miranda warnings over a several-hour period generally had little to no positive effect on most detainees’ Miranda misconceptions (Rogers et al. 2013b). Why? The reason remains disarmingly simple: Miranda warnings have virtually no content that would help to dispel common Miranda misconceptions.
MQ and Miranda Misconceptions
In their early Miranda work, Rogers et al. (2008b) discovered a widespread conviction that Miranda rights were easily understood and that their content was “common knowledge” among members of the public. When asked for simple recognition in a true-false format, more than 80% of the public can correctly identify the right to silence, right to counsel, and availability of free legal services (Belden, Russonello and Stewart, Inc. 2001). Consider this crucial point: It would be an egregious error to equate this passive recognition with active knowledge. As a further point, Rogers et al. (2016a) tested a cross-section of the public on the broader protections afforded by the European Union’s rights of the accused. The majority of respondents in the United States wrongly believed that Miranda warnings (1) are required to be given immediately upon arrest, and (2) provide access for a phone call or other means of contacting counsel or a trusted individual. Erroneously, a large percentage also believed that the police were obliged to disclose details about the offenses that arrestees are suspected of committing. They are apparently unaware that law enforcement is legally allowed to deceive suspects about offenses and concomitant evidence.
As a matter of interest, the MQ was originally developed as an educative tool. Its original purpose was to demonstrate to professionals how Miranda rights and associated police practices might profoundly be misunderstood. It subsequently became developed as a forensic assessment instrument (FAI) for evaluating Miranda examinees.
Forensic practitioners need a thorough grounding in the development and validation of FAIs including the MQ, whether or not these measures are applied to a particular case.4 As an overview, the MQ was developed to provide coverage for five Miranda components, plus general Miranda misperceptions and police practices as they relate to questioning. The MQ items were developed and organized by content with a very high concordance among Miranda experts. Rogers et al. (2012; see Tables 6.3 and 6.4, pp. 70–71) provided an item-by-item analysis for construction of the original items, their rationale, and subsequent revisions. Although the items are organized by content areas, they should not be interpreted as scales. This statement raises the obvious question, “Why not?” Unlike many psychological measures, the MQ is not measuring homogenous constructs. On the contrary, it evaluates diverse and sometimes dissimilar errors. For example, this pair of inaccuracies is not necessarily related: (1) being wrong about private communications with counsel, and (2) being wrong about continued police questioning until counsel is physically present.
Concerning the 25 MQ items, some fallacies occur much more frequently than others. Within the aggregate areas, the most frequent misconceptions are summarized in Box 4.3 for adult pretrial detainees (Rogers et al. 2010) and legally involved juveniles (Rogers et al. 2014). The basic take-home message involves the large percentages of detainees, who are convinced regarding key Miranda fallacies. For instance, silence is no longer considered a viable option for about 30% of detainees, because it is grossly misconstrued as a passive form of self-incrimination. Moreover, those who responded to several innocuous questions may feel compelled to continue; this fallacy affected adult detainees (37.2%) more than juveniles (25.0%). For similar percentages, asking for counsel has no tangible benefit if police questioning may be legally allowed to continue for hours or even days until counsel is physically present. Unlike a small percentage of their adult counterparts, the majority of juvenile detainees may see a request for counsel as simply unaffordable to their families, and thus, not a feasible option. Moreover, issues of non-custodial admissions when not Mirandized and falsified accounts of being “fingered” by an eyewitness are also likely to occur in the majority of cases.
Box 4.3
Most Common MQ Misconceptions for Adult and Juvenile Detainees Organized by Seven Content Areas
Content 						Adult	       Juvenile
Use silence as evidence.				31.1%	       32.8%
Statements can be “off the record.”			52.0%	       42.2%
Asking for counsel doesn’t stop questioning.		30.2%	       37.5%
Family pays for court-appointed counsel.		18.8%	       54.7%
If you talk, you lose the right to silence.		37.2%	       25.0%
Miranda rights apply outside of custody.		62.2%	       57.1%
Police may not lie about eyewitness identification.	64.2%	       46.9%

Knowing the particular percentages for specific Miranda misconceptions is unlikely to be seen as directly relevant to individual Miranda cases. Why, then, include them? It is our working theory that many forensic practitioners and defense attorneys tend to overlook the potentially devastating effects of Miranda misconceptions. As a corollary to this “professional neglect hypothesis” (Rogers 2011), some seasoned practitioners may inadvertently overlook the pervasiveness of Miranda misconceptions. As amply illustrated by Box 4.3, such fallacies and misbelief need to be considered systematically in comprehensive Miranda evaluations. Looking at these seven misconceptions alone, the average percentage of misconceptions is virtually the same for adult (42.2%) and juvenile (42.3%) detainees. Stated more simply, detainees are typically wrong on three of the seven Miranda misconceptions. Thus, it is imperative that such misbeliefs are systematically evaluated in Miranda evaluations.
How can forensic practitioners effectively utilize the MQ in their Miranda evaluations? From a nomothetic perspective, the MQ Primary Total scores provide forensically relevant information that is related to Miranda comprehension, reasoning, and waiver decisions. From a case-specific or individualized perspective, item-level analyses may ascertain how particular Miranda misconceptions affected Miranda reasoning. With respect to malingering, several MQ feigning scales may be used to screen for faked Miranda misconceptions.
Nomothetic Conclusions Based on the MQ
The MQ Primary Total represents a compilation of 15 Miranda misconceptions that cover a diverse range of Miranda fallacies. From a nomothetic perspective, forensic practitioners are interested in the following: (1) the stability of MQ Primary Total scores, (2) their relationship to relevant clinical constructs, and (3) their discriminant validity in the context of other Miranda abilities. As with earlier sections, initial paragraphs will be titled for easy reference.
Stability of MQ Primary Total Scores
Forensic practitioners are likely to be concerned in whether MQ Primary Total scores remain consistent over time. For example, should they trust that a correct response on the MQ Primary Total represents a consistently correct response? Rogers et al. (2012) tested the stability of MQ Primary items at a 2 week interval on a large sample (n = 168) of adult pretrial defendants. Here are the key findings:	Concordance between correct response at initial and follow-up: 87.9%.

	Concordance between incorrect response at initial and follow-up: 50.2%.




How should this be interpreted? Detainees knowing the correct response on MQ Primary items are likely to remain consistently accurate over time. However, incorrect responses may reflect either false beliefs or just poor guesses. Because of its brevity and ease of administration, forensic practitioners may wish to re-administer the MQ, especially when scores on the MQ Primary Total are concerningly low. When high scores are achieved, however, such an approach may not be warranted.
Should forensic practitioners be concerned whether incorrect responses on MQ Primary items reflect persistently false beliefs or simply guesswork? Both clearly reflect an obvious lack of correct Miranda beliefs. While the distinction may not be crucial, forensic reports may benefit from distinguishing “repeatedly wrong responses” from what appears to be guesswork. As prudent practitioners fully appreciate, repeatedly wrong responses may still reflect simply guesswork. Discussed further in the context of case-specific conclusions, forensic practitioners may wish to follow-up MQ items with open-ended inquiries to provide further insights about false beliefs.

Relationship MQ Primary Total to Relevant Clinical Constructs
The primary focus of convergent validity involves the relationship of the MQ Primary Total to cognitive abilities.
The MQ Primary Total evidenced correlations in the .3 range (Rogers et al. 2012) for Wechsler Abbreviated Scale of Intelligence (WASI; Wechsler 1999) Full Scale IQ (r = .39) and Verbal IQ (r = .36). Regarding achievement on the Wechsler Individual Achievement Test – 2nd Edition (WIAT-II; Psychological Corporation 2001), Listening Comprehension correlated much higher with the MQ than Reading Comprehension (.43 vs. .33). It is likely that Listening Comprehension is tapping into high cognitive demands (e.g., working memory) that may also be associated the cognitive capacity to avoid Miranda misconceptions.

Discriminant Validity of the MQ Primary Total with Other Miranda Abilities
The MQ Total was compared to criterion groups for failed vs. likely adequate Miranda abilities. In relationship to Miranda comprehension, the following two criteria were implemented:	1.Miranda Vocabulary Scale (MVS):	a.Failed: ≥50% of MVS items scored either “0” or “1.”

 

	b.Likely Adequate: (1) ≤ 20% of MVS items scored either “0” or “1” and (2) and average of ≥ 3.00 on the MVS.

 





 

	2.Miranda Statement Scale (MSS):	a.Failed: <50% accurate recall

 

	b.Likely Adequate: ≥70% accurate recall

 





 




What do these MVS criteria mean in plain English? For failed MVS, at least half of MVS items had incorrect or irrelevant definitions. In contrast, the likely-adequate MVS ensures that the overall average plus 80% or more of MVS items have some relevance to Miranda-related definitions. As documented by Rogers et al. 2012, see p. 98), the MQ Primary Total yielded a moderate effect size (d = 0.93) between the failed and likely adequate Miranda vocabulary. In a further analysis of the Standardized Assessment of Miranda Abilities (SAMA; Rogers et al. 2012) dataset, pretrial defendants with failed MVS vocabulary averaged 9.90 (SD = 2.70) on the MQ Primary Total and about 2.13 points lower than those whose MVS vocabulary was likely adequate.

The MSS (Rogers 2006) consists of representative Miranda warnings with reading levels ranging from easy (less than 6th grade) to difficult (grade 12 and above). As an important consideration, recall was tested for individual Miranda components. What do MSS criteria mean in plain English? For failed MSS Miranda recall, less than half of Miranda content was remembered. In comparison, the likely-adequate MSS, Miranda recall required that at least 70% of the material was correctly remembered. For discriminant validity, the MQ Primary Total produced a low moderate effect size (d = 0.61), which was 2.06 points lower than those in the likely adequate group.
For the intelligent prong of Miranda waivers, a primary consideration involves differences between failed and likely-adequate reasoning on the MRM. As an overview, MRM scoring is as follows: “0” for impaired Miranda reasoning, “1” for questionable Miranda reasoning, “2” for adequate reasoning focused on immediate circumstances, and “3” for adequate reasoning that considered long-range ramifications. Failed MRM is designated by ≥1 “0” responses. When investigated with legally involved juveniles, Rogers et al. (2016b) found that the failed MRM group typically included one to three “0” level responses (i.e., M = 1.53, SD = .82). In contrast, the likely-adequate MRM group required all items scored at least as a “2” and ≥ 1 MRM Exercise item at a “3.” For the 8 MRM items, scores of the likely-adequate MRM group with generally evenly split between ratings of “2” and “3.” MQ differences between the two groups resulted in a moderately low effect size (d = 0.70). As discussed further in the next section—regarding case-specific analysis—seven of the 15 items on the MQ Primary Total produced at least a modest difference (d ≥ .30) at the item level.
What scores on MQ Primary Total Scores should signal a heightened forensic concern regarding compromised Miranda reasoning? Rogers and Drogin (2014) provided percentiles that are based on Miranda reasoning that are divided into “likely adequate” and “likely failed” detainee groups.5 From their table, the following odds ratios were calculated:	Likely adequate Miranda reasoning: MQ Primary Total Scores >12 yields an odds ratio of 2.22.

	Likely failed Miranda reasoning: MQ Primary Total Scores <10 yields an odds ratio of 3.05.

	Most Likely failed Miranda reasoning: MQ Primary Total Scores <7 yields an odds ratio of 6.10.



What are the take-home messages? High scores (>12) most often signify likely-adequate reasoning, but about 20% of the inadequate group still scores in this range. Primary Total score from 10 to 12 appear indeterminant of Miranda reasoning. Low scores (<10) most often indicate likely-failed reasoning with less than 10% of the adequate group falling into this range. Want a high level of certainty? Very low scores (<7) are infrequently observed for the likely-failed group (6.1%), but are almost non-existent for adequate group (1%). As a result, it yielded a very high odds ratio of 6.10. In general, these data allow forensic practitioners to draw clear conclusions regarding likely-adequate and likely-failed Miranda reasoning.
How should these odds ratios be used by forensic practitioners? On a cautionary note, they are not intended to eliminate some MRM administrations in cases of high MQ scores. Instead, they may provide an increased understanding of how extensive Miranda misconceptions may possibly contribute to impaired reasoning in an individual case. This linkage may be especially useful for some Miranda cases with very low scores, but much less informative in others. As is always the case, forensic practitioners must be prepared to explain any statistic—however simple—to the court in a clear and accessible fashion. Odds ratios may be explained as simple multiplication. Thus, an odds ratio of 6.10 might be easily elucidated as “about six times more likely.”
Case-Specific Conclusions Based on the MQ
Stability of Correct MQ Primary Items
Are several MQ Primary items less stable than most? Using ≥80% as evidence for strong stability, only two items fall below this benchmark. MQ item #2 (i.e., pretending an eyewitness identification) comes close to the benchmark with 78.1%, which improves at the 4 week interval (84.5%). In contrast, MQ item #15 (i.e., “off-the-record” statements being protected) is consistently low at two (68.1%) and four (71.5%) week intervals. In a few select cases for which “off-the-record” statements played a role in the subsequent Miranda waiver, forensic practitioners may wish to repeat MQ item #15, when the initial response was correctly answered. This simple repetition addresses any forensic concern about the stability of this particular item.

Consistency of MQ Primary Item Responses across Sources
Often in open-ended inquiries, forensic practitioners are provided with further insights about an examinee’s thinking and decisional process. When seemingly inconsistent information is uncovered, it is our considered view that more information should be sought using open-ended inquiries. Sometimes, an apparent contradiction is resolved by understanding an examinee’s ambivalence or conflicted thinking. For instance, examinees may be torn by what they believe should happen and what—at least from their perspective—they have experienced as happening.
A second cause for inconsistencies across sources involves the retrospective nature of Miranda evaluations. With passing months, uncertain remembering and misremembering might easily ensue. Therefore, inconsistencies should always be evaluated within the same time period (e.g., 6 months following the Miranda waiver) rather than across variable time periods. As a rule, the most proximal reports within days or weeks of the advisement and waiver are more likely to be accurate than more distal recall. As emphasized in Chap. 2, Miranda evaluations must be considered time-sensitive with the most compelling data gathered soon after the arrest and Miranda warning.
Inconsistencies
                    
                    
                    
                   across sources typically represent some combination of poor memory, ambivalence, and confusion. Regarding the final consideration, sometimes the complexity of the clinical inquiries unintentionally contributes to misunderstandings. On this point, research has repeatedly demonstrated limited verbal abilities for adult and juvenile detainees. Rogers and Drogin (2014), for example, documented that about one-third of adult jail detainees had very limited vocabulary. As a straightforward clarification, forensic practitioners might ask the following: “What was the question you were trying to answer?”

Relevance of Case-Specific MQ Items
Forensic practitioners must bear in mind the following bottom-line conclusion that is emphasized by italics: The majority of Miranda misconceptions have little or no bearing on Miranda reasoning in a particular case. Why such a firm conclusion? The reasoning is uncomplicated. If the detainee did not consider the misconception, then its specific impact must be negligible. Regarding a more general appraisal, as measured by MQ Primary Total, the cumulative effects may be observed, but that is far different from this case-specific, item-level analyses.
Within a hierarchical model, forensic practitioners begin with open-ended inquiries about each detainee’s recollection of their perceptions and thinking prior to the waiver decision. As previously noted in this chapter, simple questions may thoroughly investigate their relevant thoughts. Consider the following for each Miranda component (e.g., informed of their right to silence): “What was your thinking about this?” It might easily be followed by a probe regarding its personal relevance: “What did it mean to you and your case?” Such probes are especially relevant to evaluating case-specific Miranda abilities. Examinees may have a general understanding of Miranda components and yet lack a specific understanding of how this information is critically important to their own cases.

Conclusions Regarding Case-Specific MQ Items
Each inaccuracy on MQ items deserves some consideration by forensic practitioners. In many instances, the fallacy may be simply inapplicable to the case. For example, if law enforcement did not falsely state that the examinee was identified by an eyewitness, then this item should not be germane to the waiver decision. If the investigating officers did misrepresent an eyewitness identification, then this occurrence is only relevant if it has any substantial bearing on the decision to relinquish Miranda rights (e.g., also proven guilty) and thus lead to self-incriminating statements. Remember the recommended process involves first an open and detailed account of Miranda pre-waiver and waiver in a relaxed, unhurried approach. This process avoids obviously leading questions, such as the following: “Did the fact that the officers lied to you about the eyewitness help make your decision to give up your rights and admit to your involvement?” In this instance, the practitioner may have unintentionally influenced the examinee’s response and even distorted his or her memory regarding key components of the Miranda waiver decision.
Focusing on adult detainees, which Miranda misconceptions may differentiate—even in a small way—between likely-failed and likely-adequate Miranda reasoning? Two fallacies directly address perceived advantages of asking for an attorney (see Table 4.3). Consider the following: (1) questioning can continue for hours until counsel is physically present (#9), and (2) once finally present, there is no protected opportunity for expert advice (#14). Either or both fallacies might play a decisive role in relinquishing the right to counsel based on a fundamentally wrong premise.Table 4.3Discriminability (Logit’s d > 0.30) of individual MQ primary items between likely-failed and likely-adequate Miranda reasoning groups for adult and juvenile detainees


	 	Detainees

	Number and stem for MQ Items
	Adult
	Juvenile

	4. Any lies to the police, you can always retract without harm.
	 	0.94

	5. You can retract your statement if the police lied.
	0.34
	 
	6. Unsigned Miranda waivers protect statements.
	0.48
	 
	8. Indigent defendants = “formally-indicted defendants.”
	0.35
	0.32

	9. If you ask for counsel, police questioning can continue until counsel is present.
	0.30
	 
	12. Miranda rights apply only to guilty suspects.
	 	0.54

	13. If you don’t have money, there is no reason to ask for a lawyer.
	 	0.55

	14. Cannot talk privately with counsel before the questioning.
	0.49
	 
	19. Your silence = self-incrimination.
	 	0.35

	23. Your family pays for court-appointed a lawyer.
	0.31
	 
	25. Any waiver of right to silence is permanent.
	0.35
	 



Table 4.3 summarizes other misconceptions that might possibly affect waiver decisions by adult detainees. For instance, two address free legal services involving erudite language (#8), or previously discussed, financial burdens on the family (#23). Others involve false beliefs about Miranda safeguards, such police misrepresentations (#5) and unsigned waivers (#6) protecting against the use of self-incriminations.
Legally involved youth have remarkably different Miranda misconceptions than adult detainees affected their Miranda reasoning (see Table 4.3). By far the largest effect size (d = 0.94) involved the retraction of lies to police. Such a misconception is understandable for youth, openly admitting to a falsehood may often help to remediate the issue. Two other misconceptions may dissuade from exerting their Miranda rights: the lack of financial resources and the misbelief that invoking the right to silence becomes self-incriminating evidence.

JMQ and Miranda Misconceptions
Rogers and his research team simplified the language of the 25-item MQ, which became the core of the Juvenile Miranda Quiz (JMQ; Rogers 2010). As discussed earlier, Grisso (1981) summarized serious misconceptions among juvenile detainees, which involved misunderstanding the allegiance of defense counsel, the adversarial role of law enforcement, and the ongoing nature of Miranda protections. Building on Grisso’s work, new JMQ items were constructed based on three relevant domains:	1.Allegiance-Attorney items are composed of four misconceptions address counsel’s trustworthiness and siding with courts and law enforcement rather than their client.

 

	2.Adversarial-Police items are comprised of five misconceptions involving the beneficent role of police as protectors and sources of good advice. It also includes compliance with law enforcement as the legal authority for juvenile detainees and their parents.

 

	3.Permanence-Rights items consist of two misconceptions about the right to silence being revoked by police or rights automatically expiring.

 




Beyond the three domains, four additional items address other Miranda misconceptions involving the right to silence and the availability of counsel during police questioning. More specifically, two items address the ruling of the Supreme Court of the United States in Berghuis v. Thompkins (2010), which held that the right to silence must be formally invoked and cannot be presumed from the arrestee’s non-responsiveness to questions. It also held that a formal waiver of rights was unnecessary; instead, implied waivers might be determined when arrestees provided offense-related responses. Their cooperation indicated a “deliberate choice to relinquish the protection those rights afford” (p. 2262).
JMQ and Nomothetic Conclusions
The JMQ encompasses two aggregate scores. First, the JMQ Primary Total parallels the MQ Primary Total. In addition, the Juvenile Total was constructed from those seven items that differentiate between impaired and likely intact Miranda reasoning, as measured by the Miranda Reasoning Measure (MRM; Rogers et al. 2012). It consists of those items with “at least modest effect sizes in the expected direction (d ≥ 0.30) that constituted at least a nonsignificant trend (p < .10) based on two-tail probabilities” (Sharf et al. 2017b, p. 561).
What is the content of the Juvenile Total? According to Sharf et al. (2017b), three items address the Allegiance-Attorney domain with the largest effect size (M d = 0.43) whereas another three are centered on the Adversarial-Police domain (M d = 0.35). The remaining item focuses on silence being protected from incrimination (d = 0.30).
Stability of JMQ Total Scores
Tested after an interval of approximately 45 min, JMQ Primary Total remained very similar with an average increment of only .31 or less than one-third of a point (Sharf et al. 2017b). The Juvenile Total performed even better with virtually the same scores across administrations (i.e., 5.02 vs. 5.08, or a mean difference of .06). In the short term, JMQ aggregate scores remain highly stable.

Discriminant Validity of JMQ Total and Aggregate Scores
Legally involved juvenile detainees were classified as either low (bottom third) or high (top third) in terms of their Miranda abilities (see Sharf et al. 2017b). The JMQ Primary Total evidenced mostly strong discriminant validity:	Miranda comprehension: Effect sizes of 0.45 (CMR-II), 0.70 (CMR-R-II), and 0.77 (CMV-II).

	Miranda appreciation and reasoning: Effect sizes of 0.84 (FRI), 0.49 (MRM Waive), and 0.26 (MRM Exercise).




In contrast to the JMQ Total, the Juvenile Total evidenced significant but modest effects with the CMR-R-II (d = 0.35) and CMV-II (d = 0.51). As expected, however, its real strength became evident with Miranda appreciation (FRI d = 0.87). Juvenile with low Miranda appreciation scored 4.37 of 7 on the Juvenile Total or 62.4% correct, which is far different than their high functioning counterparts (5.66 or 80.9%).
Rogers et al. (2016b) investigated the discriminant validity of the three new JMQ aggregate scores for legally involved juveniles. Irrespective of their Miranda reasoning, most youth correctly understood the Permanence of Rights items. In contrast, juveniles with impaired Miranda reasoning performed more poorly on Allegiance–Attorney (d = 0.51) and Adversarial-Police scores (d = 0.55) than their likely adequate counterparts. These differences are examined more closely with the item-level analysis.

JMQ Additional Items and Case-Specific Conclusions
Four additional items on the JMQ are equally applicable to both adult and juvenile detainees. On occasion, arrestees may not fully understand the benefit of legal counsel if they wrongly believe that their defense attorney would be disallowed from being present during police questioning. When this fallacy is coupled with MQ #14 (i.e., no confidential communications prior to questioning), arrestees might erroneously conclude that counsel would be essentially irrelevant to their cases. Why ask for counsel if he or she cannot assist you before or during questioning?
An enduring problem with Miranda reasoning is that arrestees are almost never informed about the consequences of their decisions. As a thought experiment, consider the following two statements, which might be used to inform arrestees regarding the effects of their decisions:	1.If you asked to remain silent or for an attorney, the questioning will stop almost immediately.

 

	2.If you answer some questions related to your arrest, the court may conclude you gave up your Miranda rights whether you meant to or not.

 



It could be argued—at least on rational grounds—that arrestees are not fully apprised of their rights if they are not informed of the direct consequences of their decisions. Nonetheless, the courts do not require this level of Miranda understanding. As a corollary to #1, police questioning may continue for hours as it did in the Thompkins case, unless the right to silence is explicitly invoked. Paradoxically, arrestees “must break silence to exercise their right to silence” (Gillard et al. 2014, p. 502).
Which of JMQ additional items help to differentiate impaired and likely adequate Miranda reasoning for legally involved youth? The two most salient items (#27 and #34) involve closely-related fallacies from the Allegiance–Attorney domain about defense lawyers being required to play a prosecutorial role (see Table 4.4). In deciding whether to invoke or waive Miranda rights, such fallacies are likely to trump all other considerations in refusing to request counsel. A further consideration pertains to counsel’s relationship with law enforcement (#37); clearly, defense attorneys have virtually no value, if they side with the arresting officers. As previously discussed, decisions to cooperate with police officers may be completely compromised if they are premised on either their perceived beneficent role (#29 and #35) or as a requirement based on their authority (#40).Table 4.4Discriminability (Logit’s d > 0.30) of specific JMQ items between likely-failed and likely-adequate Miranda reasoning groups for juvenile detainees


	Number and stem of the JMQ Items
	Juveniles

	27. Your lawyer has to tell the judge if you are guilty.
	0.49

	28. Your silence can’t be used against you.
	0.30

	29. Better to ask the police for advice than wait for a lawyer.
	0.34

	34. Court-appointed lawyers must tell the judge everything.
	0.48

	35. When questioning, the police want what is best for you.
	0.39

	37. Your lawyer is on the same side as the police.
	0.31

	40. You should talk to cops because they are the authorities.
	0.32




Non-Standardized Approaches to Miranda Misconceptions
Like earlier sections, this individualized approach to Miranda misconceptions emphasizes how specific misbeliefs may relate to impaired Miranda reasoning. On occasion, however, individuals may wrongly assume that they have many more rights than accorded by Miranda (Rogers et al. 2013a), such as the right to a phone call or access to an interpreter. Why these misconceptions are fairly common, they are unlikely—by themselves—to seriously affect Miranda reasoning, but still should be evaluated.
Non-standardized approaches are definitely needed because standardized methods—however systematic—can never anticipate the myriad of Miranda misconceptions that may play a determining role in Miranda reasoning and waiver decisions. As a consistent theme, the hierarchical model is implemented by beginning with open-ended inquiries (for specific suggestions, see the subsequent section Interview-based Methods for Miranda Deception). This section starts with the effects of severe psychopathology, such as psychotic symptoms, on Miranda reasoning. It continues with a discussion of more general misbeliefs that may affect the intelligent waiver of Miranda rights.
Severe Psychopathology and Miranda Reasoning
Rogers and Drogin (2014, see Appendix E) provided compelling data that severe symptoms of serious mental disorders (SMDs) are not necessarily related to impaired Miranda reasoning. For example, severe to extreme psychotic symptoms are infrequently observed in Miranda research. Rogers and Drogin (2014) found the following:	Severe and extreme delusions: identical across reasoning groups at 1.9% each (odds ratio = 1.00)

	Severe and extreme paranoid thinking: 11.4% for failed Miranda reasoning vs. 9.4% for likely adequate Miranda reasoning (odds ratio = 1.21)

	Severe and extreme hallucinations: 3.1% for failed Miranda reasoning vs. 1.8% for likely adequate Miranda reasoning (odds ratio = 1.72)



The take-home message is that psychotic symptoms should be systematically examined, despite their relative infrequency and variable odds ratios. Why such anemic results for delusions and paranoid thinking? From our collective experience with criminal forensic cases, very few detainees have psychotic symptoms focused directly on law enforcement. As a result, delusions and paranoia does not necessarily affect their Miranda reasoning during their interactions with arresting officers. In addition, it is our working hypothesis that severe to extreme hallucinations generally impair rational abilities, but again, are rarely reported as directly involving law enforcement.
Do severe and extreme affective symptoms contribute to the overall likelihood of impaired Miranda reasoning? The simple answer is “almost never.” As a salient exception, suicidal tendencies differ markedly from 6.3% impaired to 1.8% likely adequate Miranda reasoning. Nonetheless, any severe suicidal thinking and behavior deserves close scrutiny with its very strong odds ratio of 3.50.
General Misconceptions and Miranda Reasoning
Rogers and Drogin (2014, Appendix F) catalogued Miranda misconceptions that involve (1) the five components of Miranda warnings and (2) more general considerations. Regarding silence and the risks of talking, several Miranda misconceptions may lead to the conclusion the responding to questions represents the only viable option. For instance, arrestees may belief that they have to talk, either now or later. What might lead them to this misbelief? Nearly one-fourth (24.1%) of Miranda warnings in national surveys include this precise message: you may “remain silent until counsel is available” (emphasis in the original; Rogers et al. 2008a, p. 133). Other misconceptions minimize the risks involved in cooperating based on unfounded and inaccurate beliefs, such as “law enforcement only wants to help.”
A recurring theme for the right to counsel and free legal services involves the allegiance, competence, and effort provided by court-appointed attorneys. A second theme centers on the practical value of requesting counsel. What is the value of defense attorneys if they cannot provide confidential legal advice and aren’t allowed to be present during police questioning? As previously noted, these Miranda misconceptions only become salient if they contributed to Miranda decisions, such as not opting for counsel.
For continuing legal rights, many persons find it difficult to reconsider their decisions to cooperate, especially when innocuous questions are asked in the context of implied waivers (e.g., Gillard et al. 2014). Moreover, examinees may wrongly believe that their rights are over once they begin answering questions or provide a confession. Forensic practitioners should also investigate the possibility that this option was not remembered, and thus not considered, when an examinee wanted to terminate the interview after answering some questions. Always as the first step, an open-ended account may minimize a retrospective rethinking of their decision. Thinking pragmatically, many arrestees may not have wanted to work against their self interests in virtually assuring their convictions. It is reasonable to assume that some arrestees would deny any reconsideration of their Miranda waivers as the questioning became more intense. From a face-saving perspective, it might be embarrassing for some arrestees to admit they were outmaneuvered and outsmarted to the point of giving a full confession without even considering the possibility of asserting their Miranda rights.
Several general Miranda misconceptions address the perceived perils of non-cooperation. While the risks of talking are addressed, the protections for not-talking are not presented except for the ambiguous sentence about having the right to silence. Consider the following: “If you ask for a lawyer, it cannot be used as evidence against you.” Because such clarity is missing, it is incumbent on forensic practitioners to consider this issue in its various forms (see Table 4.5). Sometimes, investigating officers may demand answers about alleged offenses from arrestees, who have waived their rights. What if strongly stated demands are interpreted as commands? This point must be considered, even though it is difficult to assess and may be met with outright skepticism in the courts.Table 4.5Non-standardized appraisals of Miranda misconceptions


	Component
	Actions based on Miranda misconceptions

	Right to silence
	Your only real option is to talk; your silence is incriminating evidence.

	You just need to be quiet to stop police questions; it invokes your right to silence.

	You have to talk, now or later; your right to silence lasts only until counsel arrives.

	Risks of talking
	You can talk without risk; you can always retract what you say.

	You talk without risk in making “off the record” statements; they can’t be used as evidence.

	You can talk without risk if you didn’t sign a Miranda waiver; what you say is inadmissible.

	You can talk without risk if the officers say they are trying to help; they cannot legally lie to you.*

	Right to an attorney
	You cannot trust your lawyer with incriminating information; the judge can legally order its disclosure.

	You cannot talk openly with your lawyer at the station; the police are legally allowed to listen.

	Your lawyer cannot help you during the actual questioning; he or she is not allowed to be present.

	Free legal services
	You cannot trust a court-appointed lawyer; he or she is paid by the court and owes professional allegiance to the court.

	You should not ask for a court-appointed lawyer; all are hacks and not real lawyers.*

	You cannot afford a lawyer; you or your family will end up paying the bill.

	Continuing legal rights
	You cannot assert you rights once you start talking; the police can testify that you are hiding the truth about your guilt.*

	You cannot stop answering questions; your rights are over when you start talking.

	You cannot ask for counsel once you have confess; you no longer have Miranda rights.

	General
	You cannot assert Miranda rights without self-incrimination; your non-cooperation is admissible as evidence of guilt.

	You have to answer questions if the police demand it; in emergencies, they can override your rights.

	You may be charged with criminal offense if you lie to or withhold information from the police during questioning.


Note: Most misconceptions were based on the content in Rogers and Drogin (2014) but substantially rewritten and simplified. Misconceptions with asterisks were recently identified and are original to this book.



In completing this subsection, we reaffirm our viewpoint that Miranda assessment benefits from both standardized and individualized (non-standardized) evaluative methods. The former provides valuable nomothetic data. However, the non-standardized approaches remain indispensable for assessing the importance of Miranda misbeliefs to an individual examinee’s Miranda reasoning as it relates to the case in question.
Response Styles and Miranda Reasoning
Standardized Assessment of Feigned Miranda Abilities
As summarized in Chap. 3, Rogers and his colleagues (Rogers et al. 2017a, b) conducted several investigations of feigning on the MQ. First, they tackled the susceptibility of the MQ to feigning. As expected, feigners dramatically reduced their MQ Primary Total averaging below the 3rd percentile in both studies. Do these findings apply to juvenile detainees? When juvenile detainees feigned Miranda impairment, scores on the Primary Total plummeted, producing a very large effect size (d = 1.98; see Rogers et al. 2018b). Moreover, the Juvenile Total—limited with only 7 items—still yielded a large effect size (d = 1.19). Thus, with little preparation, both adult and juvenile detainees may successfully simulate being grossly impaired regarding their MQ misconceptions.
Two MQ feigning scales were developed for feigned impairment. The MQ-Floor Effect-85 (MQ-FE-85) uses 7 very easy items as part of its floor-effect detection strategy. Genuinely responding adult detainees perform exceptionally well (e.g., M = 6.46 or 92.3% correct in Rogers et al. 2017a), whereas feigners “miss” more than half of its items. For the second scale, MQ-Discriminability Index (MQ-DI)
                
               entailed all differentiating MQ items; however, it was not informed by an established detection strategy. Not surprisingly, the MQ-DI performed less well in the second study. As a result, this section focuses on the MQ-FE-85.
Regarding discriminant validity, the MQ-FE-85 produced very large effect sizes for adult detainees, both for feigned incompetence (d = 3.10; Rogers et al. 2017a) and feigned Miranda impairment (d = 2.63; Rogers et al. 2017b). Moreover, Rogers et al. (2018) largely confirmed these results for MQ FE-85 with juvenile detainees (d = 2.20). They also examined all the JMQ items and created a refined scale, specifically the JMQ FE-85. As expected, it was even more effective than the original MQ FE-85 with a Cohen’s d of 2.78.
How effective are the FE-85 cut scores for feigned MQ misconceptions? The key findings are highlighted:	For adult detainees, the cut score MQ FE-85 < 6 resulted in equally strong sensitivity of .89 and specificity of .91 of feigned Miranda abilities (Rogers et al. 2017b). The results were even stronger for feigned incompetence (.97 and .90 respectively).

	For juvenile detainees, the cut score MQ FE-85 < 6 resulted in good sensitivity (.80) and specificity (.75). Moreover, the JMQ FE-85 < 7 maintained a moderate sensitivity (.71) but vastly improved specificity (.98).




In summary, forensic practitioners may now directly examine the feigning of Miranda misconceptions on the MQ via their improbably poor performances on MQ easy items. Should practitioners be concerned about the effects of limited verbal abilities on MQ FE-85 < 6? Rogers et al. (2017b) compared scores MQ FE-85 scores for detainees on the Verbal Comprehension Index (VCI). Under the genuine condition MQ FE-85 scores were very similar with means of 6.26 for impaired (VCIs <80) and 6.59 for intact (VCIs ≥90) abilities. Thus, the MQ FE-85 is not significantly influenced by low verbal abilities. For feigning, the impaired VCI group was somewhat less extreme than its intact counterparts (3.58 vs. 2.96). Overall, these data are very encouraging regarding the use of the MQ FE-85 for verbally limited detainees.
As stated before, the determination of malingering may play a determinative role in forensic cases. Therefore, it is recommended that forensic practitioners avoid any impulses to rush through this crucial issue. Instead, a thoughtful analysis includes multiple feigning measures as well as case-specific interviews. Once malingering has been established, the MQ FE-85 plays a valuable role in establishing with a high probability that Miranda misconceptions are likely to be grossly exaggerated.
Interview-Based Methods for Miranda Deception
As described in Chap. 3, open-ended accounts—once rapport has been established—may afford an opportunity for an initial appraisal of the examinee’s overall recall of actions, verbalizations, emotions, and thoughts. It is our recommendation that examinees should be asked about a broader sequence from arrest and detention (e.g., a holding cell) to the Miranda advisement and police questioning. It is more difficult to engage convincingly in deception through a multistep lengthy process than through narrowly spotlighting a few questions and statements just prior to the waiver. One option is to go through the arrestee-police interactions with a minimum of interruptions, with the goal of assessing the examinee’s recall sentence by sentence. In many instances, it becomes evident that the examinee cannot recall or is unsure (e.g., “I guess …”). The attention to interactions is intended to (1) test the examinee’s recall and (2) focus his or her efforts on these details rather than other objectives, such as deceiving the practitioner. A second option follows the same sequence and interactions, but with occasionally asking open-ended probes about what the examinee is feeling or thinking. These additions further challenge recall, and provide insights concerning the significance of certain verbalizations.
Some forensic practitioners are very detailed in their focus and feel comfortable asking dozens of specific inquiries. For these professionals, one approach is to ask many detailed questions in order to concentrate examinees on particular details. Here is an illustrative list of inquiries about just the arrest and the arresting officers:	1.Situation: When did you first see the police officers? What were you doing at the time? Who else was there? What else was going on around you? What was the first thing they said to you?

 

	2.Officers [Questions assume at least two law-enforcement professionals]: Tell me about one of the officers, what did _ (he or she) look like? Please give me details about age, height, weight. How would you describe their face and hair? What was attitude towards you? [Use similar questions for the other officer(s)]

 

	3.Setting: Close your eyes and see what was happening around you at the time you were arrested. Are you inside or outside?	a.Inside: What room are you in? What is the furniture that you see? What is it made of? What is on the floor? What is on the walls?

 

	b.Outside: Where are you? What do you see? What is close to you? Far away? Tell me about the sky and the weather.

 





 




The goal of these questions is to increase the cognitive load, which improves the detection of deception. Utilizing a recent meta-analysis, Vrij et al. (2017) found this cognitive lie-detection approach produced substantially more accurate classification for both lie and truth detection. Various methods have been used to increase cognitive load. They include asking for more information as well as asking unanticipated questions (Vrij and Fisher 2016), both of which are illustrated in these sample inquiries.
The general goal is to focus examinees on their reconstruction of a salient event (e.g., arrest and police questioning). The effort in recalling and possibly re-experiencing (see sample inquires for #3, “setting”) is intended to limit their cognitive resources to that their responses are less measured and more spontaneous. In our forensic experience, some examinees initially appear to be deciding on a “best” reply. After minutes of not discerning any underlying purpose of questions, they often may abandon their deliberateness and respond more extemporaneously. Alternatively, these changes in spontaneity may also result from better rapport-building as the interview continues.6
What might be done if an examinee continues to appear circumspect and possibly rehearsed in his or her presentation? One option involves a reverse-order questioning. As an example from an insanity evaluation (for a summary, see Rogers and Jackson 2007), a male examinee claimed amnesia immediately following an alleged homicide until his subsequent arrest, days later. By starting at his apprehension, disarmingly simple questions were asked about what had happened just before this, which is repeated in a relaxed and matter-of-fact tone until much of his “amnesia” was suddenly “resolved.” This approach is characterized by its moment-by-moment approach.
Forensic practitioners have two basic choices in Miranda cases: whether to utilize (1) the highly structured moment-by-moment approach, as just exemplified, or (2) adopt a general recounting of the questioning and advisement in reverse temporal order. This general reverse-order recall provides simple instructions with little guidance. For example, Vrij and his colleagues (2008, p. 257) used the following, “I want you to tell me everything that happened in the room … but in reverse order.” For Miranda cases, the ellipsis might be replaced with the following phrase, “after the police stopped questioning you.” In research, police officers—averaging several years of mostly uniformed police duties—significantly increased their ability to detect deceptive “suspects” for reverse-order than chronological video clips. We surmise that the two different approaches may address clearly related yet divergent goals. The step-by-step approach attempts to elicit accurate recall like peeling successively the almost transparent layers of an onion. In contrast, general reverse-order recall maximizes the cognitive demands. The examinee must consider what should be the chronological account and then transpose to the sequentially reverse order. Such intensified cognitive demands are intended to make errors in deception more apparent.
What is the purpose of adopting a systematic approach to Miranda deception? It demonstrates to legal professionals a logical and well-founded methodology for tackling the credibility of an examinee’s presentation. In doing so, it diminishes potentially withering criticisms of gullibility on the part of forensic practitioners.
We recommended that one of these methods be used selectively. Following rapport-building, many examinees respond openly and credibly to Miranda-relevant questions. In such cases, clinically based reasons may be relatively small.7 In other instances, concerns over candor may heighten the need for a more systematic approach, such as moment-by-moment or more general reverse-order approaches.
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Footnotes
1One full-credit response appears to be a scoring error. For not talking with law enforcement, the following is listed for full-credit (Goldstein et al. 2014, p. 173): “The judge will have to let him go.” Simply put, exercising the right to silence should not play any substantive role in the dismissal of criminal charges.

 

2Although Viljoen et al.’s data were collected on the Grisso’s Miranda Instruments (GMI; Grisso 1998), the FRI remains virtually unchanged from the GMI to the MRCI.

 

3For Cohen’s ds, we utilized the following thresholds: .75 for moderate, 1.25 for large, and 1.50 for very large (see Rogers and Bender 2013).

 

4Decisions about FAIs and other specialized measures should be fully informed, and not based on tradition or professional neglect regarding empircal advances.

 

5The authors used likely “adequate” and “inadequate;” we followed Rogers et al.’s (2012) terms of “adequate” and “failed.”

 

6A smaller sample (n = 32) at four weeks largely confirmed the two-week results.

 

7However, strategic reasons may salient, such as an opposing counsel with a customary line of questioning about the credibility of most criminal defendants
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Overview of Miranda Waiver Decisions
Forensic practitioners in this arena have likely noticed a consistent pattern regarding nomothetic (concerning standardized group data) and case-specific perspectives. For simpler constructs, such as Miranda vocabulary, the nomothetic approach took center stage because of its precision and meaningful comparisons with representative data. As the Miranda-relevant constructs become progressively more complex, however, the case-specific approach assumes a greater relevance. This observation is abundantly evident for waiver decisions. The Miranda Reasoning Measure (MRM; Rogers et al. 2012) sets the stage for a systematic evaluation of waiver decisions. However, it is the case-specific, item-level analysis that evaluates the relative importance of a particular arrestee’s Miranda reasoning to the waiver decision (Table 5.1).Table 5.1Hierarchical approach to Miranda reasoning from basic to more complex abilities


	Level of decision-making
	Format
	Assessment
	FAI Measure

	1. General waiver reasons
	Oral
	Ask questions based on three scenarios about what the arrestee should consider as alternatives and whether they are positive or negative
	WEIa

	2. Specific waiver reasons
	Oral
	Ask questions about the arrestee’s own police questioning with potential benefits and problems
	MRM

	3. Importance of specific waiver reasons
	Oral
	Ask follow-up probes regarding the case-specific reasons about their importance to the waiver decisions
	Nob


Note: WEI Waiver Expectancy Interview, MRM Miranda Reasoning Measure
aWEI (Grisso 1981) was developed for research and not formally published as a FRI. It is described further in the text.
bProbes can be easily added to the MRM



On rare occasions, the assessment of waiver decisions actually appears to be very straightforward. According to the examinee’s initial account, he or she may have been driven to the waiver decision by a single, compelling reason. Consider the following for a male arrestee: “They had the goods on me, I had to ‘man-up.’” It is our recommendation that such a statement should be considered as a conclusion rather than just as a reason. At a bare minimum, it includes two important judgments about weighing the evidence and determining that a confession was the only recourse. Presumably, these judgments were influenced by sustained interactions by police. Moreover, the choice to rule-out seeking legal assistance might also have resulted from police questioning. To underscore the obvious, we are not jumping to any conclusions regarding undue influence or compromised abilities. Instead, our sole point is not to accept at face-value simplistic pronouncements that could possibly be a face-saving statement. For instance, in explaining why you confessed, would it look better to “take responsibility” than openly admitting you were outsmarted?
Unlike the previous example, many examinees disclose the basis of their Miranda waiver decisions, which accurately reflect the complexity of those decisions. An overriding challenge of Miranda evaluations involves the retrospective nature in asking for detailed recall of interactions that occurred with often intense situational stressors. In addition, arrestees are asked to recall their own thinking and perceptions about these interactions. As underscored in Chap. 2, Miranda evaluations are clearly time-sensitive, with memories tending to become less detailed and more inaccurate with passing months. Consider for a moment the “man-up” statement in the previous paragraph. The possibility must be considered that this “recollection” became altered over time, such as trying to explain the reason for a confession to one’s family members or other detainees.
This chapter is organized into five major sections for the purpose of examining Miranda waiver decisions. To provide a solid foundation, the first section addresses a general approach to Miranda waiver decisions using Waiver Expectancy Interview (WEI; Grisso 1981). The second section evaluates examinees’ own waiver decisions in terms of pros and cons identified via the MRM and supplemented by open-ended inquiries. The third section concentrates on actual Miranda decision making within the totality of circumstances. It applies Blackwood’s (2013) conceptual framework for the “salience-probability” considerations. It follows up on MRM reasons with case-specific questions about importance of each reason and likelihood of applying to their own case and circumstances. The fourth section examines how response styles, such as acquiescence, may influence or substantively alter waiver decisions. Finally, the fifth section recaps the take-home messages from the four preceding sections to provide forensic practitioners with an integrative approach for determining the validity of examinees’ Miranda waiver decisions.
Miranda Reasons in Waiver Decisions
WEI: Waiver Decision-Making with a General Format
Grisso’s (1981) seminal work on the WEI examined how certain, specified reasons may affect Miranda waiver decisions of juvenile offenders. Although, the WEI has been largely overlooked in the last three decades, its conceptual model is likely to be still useful to forensic practitioners in focusing their Miranda evaluations.
What is the WEI? It was developed to “explore juveniles’ expectancy and reasoning concerning the waiver decision” Grisso (1981, p. 57). Its format consists of an introduction, a scenario about a male juvenile, 14 or 15 years old, involved in some criminal wrongdoing. Across a total of three scenarios, the offenses become increasingly more serious, beginning with a home burglary and auto theft and graduating to a violent robbery in which the hypothetical male juvenile shoots a storekeeper.
The WEI was not entirely successful at delivering brief easily-read scenarios. For example, Situation B is very lengthy at 187 words, including one single sentence topping 30 words. This length—and associated reading demands (Flesch-Kincaid at grade 6.5) are far beyond the oral comprehension capacities of most juveniles (and adults). In addition, the content of this scenario is also confusing (see Grisso 1981, p. 265): Does it make sense to have the male juvenile in Situation B steal his “neighbor’s car” to drive “toward his part of town?”
In developing the WEI, Grisso (1981) appeared to more concerned with the accuracy of the collected information rather than necessarily its forensic applicability to Miranda referrals. The research introduction for this measure emphasized its “separateness from court activities” (p. 137). Questions were intentionally in hypothetical scenarios using the third person, and did not ask interviewees to “reflect on their own potential responses to the situations” (p. 137). The untested assumption was that this arm’s-length approach (e.g., third person and hypothetical situation) would allow examinees to “respond more freely” (p. 137).
WEI and Nomothetic Conclusions
This very brief subsection is included simply for the sake of consistency. It is abundantly evident that Grisso (1981) intended the WEI as a systematic method for exploring Miranda waivers by juvenile offenders. While data on reliability and validity are presented for other Grisso Miranda Instruments (Grisso 1981), they were intentionally omitted for the WEI. As intended by Grisso, the WEI should not be considered as a validated measure from which nomothetic conclusions are warranted.
Grisso (1981, p. 149) aptly described the WEI as a “research procedure.” He also acknowledged the need for scale refinement to reduce its length and repetitiveness. Moreover, he expressed the need to address the interrater reliability as well as temporal stability of WEI responses. Thus, the WEI’s coverage and conceptualization continue to be valuable, but it merits substantial revisions. Like all forensic assessment instruments (FAIs), the WEI deserves extensive validation for its intended population of juveniles with possible applications to adult detainees. Empirically, it should be further tested with detainees regarding potentially compromised Miranda waiver decisions.
For its circumscribed use, what is the reliability of the WEI scoring system? Its inter-scorer reliability1 was recently examined. For this purpose, Sharf et al. (2017) retrospectively rescored 25 MRM protocols for legally involved juveniles using the WEI scoring. The inter-scorer reliability was very high for content (ICC = 1.00) and consequences (ICC = .98) classifications. These initial findings are very promising for the WEI scoring when performed separately from the WEI scenarios and questions.
WEI and Case-specific Conclusions
The WEI (Grisso 1981) provides 10 useful content categories regarding police questioning that involve emotions (e.g., anger), assumptions (e.g., innocence/guilt), actions (e.g., further questioning or provision of counsel), and different outcomes (e.g., more court proceedings or disposition). Each content category is organized into two polar-opposite alternatives: Will the questioning be pursued or curtailed? Will the legal disposition be favorable or unfavorable? The content categories, by themselves, are certainly helpful to organizing research (e.g., Sharf et al. 2017) and forensic practice. Importantly, they provide a balanced approach to case-specific conclusions. Two examples are provided using a hypothetical female examinee. Was her waiver decision influenced by her perceptions regarding leniency (going easy on her) or harshness (more time)? Or, by her view of custody, either being released or further detained?
A major strength of the WEI scoring involves its classification of examinee’s waiver decision into one of four distinct categories: talk/admit, talk/deny, don’t talk, and request counsel. It should be noted that, as an identification of potential subcategories, “don’t talk” might also be subdivided into “not responding” and “asserting the right to silence.” Each decisional category may have what are perceived as positive and negative consequences. Consider each category with positive and negative examples:	1.Talk/admit: treated better or placed in detention

 

	2.Talk/deny: get out of trouble or say something incriminating

 

	3.Don’t talk: can’t be used as evidence or be coerced to talk

 

	4.Request counsel: protects rights or implies/proves guilt

 



Like the MRM, these consequences may be conceptualized as either short-range (immediate circumstances) or long-range (affecting the case much later than police questioning).
What is the take-home message about the WEI categorization? Forensic practitioners may find it helpful to consider how a particular examinee perceived the positive and negative consequences associated with different courses of action. For instance, Sharf et al. (2017) found that positive reasons for talking to law enforcement would be to promote the officer’s favorable views of the arrestee in term of innocence, or at least leniency.
MRM and Miranda Waiver Decisions
Of three subsections, the first provides an overview of the MRM that includes the MRM classification of Miranda reasoning and the typical matrix of MRM scores. The next two subsections address on nomothetic and case-specific conclusions, respectively.
Overview of the MRM
The MRM is entirely centered on examinees’ Miranda advisements and their waiver decisions as both specifically relate to the particular offenses in question. The core questions are prefaced with “Thinking of your own case …” (Rogers 2012, p. 3). This preface only becomes optional when it is unquestionably evident that an individual examinee clearly understands this specific context. Its two aggregate scores are comprised of Exercise Total and Waive Total, each with four questions. The composition of aggregate score is summarized:	1.Exercise Total:	Positive entails good reasons for saying “I choose to be silent” (#6), and asking for counsel (#9).

	Negative entails possible problems for talking to officers without legal counsel (#5), and not asking for counsel (#13)





 

	2.Waive Total:	Positive entails good reasons for talking to officers without legal counsel (#4) and not asking for counsel (#12)

	Negative entails possible problems saying “I choose to be silent” (#7) or asking for counsel (#10)





 




Examinees are asked follow-up probes about Constitutional safeguards for their rights of silence and counsel. The queries involve whether exercising their rights can be used as evidence. These probes may lend clarity to those cases where the reasoning might be based on false premises that were not stated explicitly. Relying on an earlier example, the notion of “lawyering up” may be equated with guilt because the innocent have “nothing to hide.” In fact, the investigating officers may have offered statements to this effect. The crucial issue involves whether arrestees failed to differentiate perceptions of guilt from evidence of guilt. Depending on the totality of the circumstances, the decision not to seek legal counsel may be entirely irrelevant to the waiver decision, or at the other extreme, may have been the determining issue to avoid officers’ “incriminating” testimony at trial.
The final MRM component addresses the waiver decision directly. For their decisions to waive or exercise their rights, examinees are asked to state their reasons separately for the right to silence and the right to counsel. When multiple reasons are provided, the most important reason for each is identified and documented.
As outlined in Chap. 4, MRM responses for the Exercise Total and Waive Total are scored with respect to their quality of Miranda reasoning. Briefly, the first two scores are concerning with “0” for impaired Miranda reasoning, which may include a damaging factual premise (e.g., silence being incriminating), and “1” for questionable Miranda reasoning. The remaining two scores appear to be rational but differ on time perspective: “2” for consideration of immediate consequences only and “3” with including long-range considerations.
How are arrestees classified in terms of Miranda reasoning as impaired, questionable, or likely intact? These classifications are summarized in Box 5.1 using the Rogers et al. (2016) standards.
Box 5.1
MRM Classification of Miranda Reasoning	Impaired: one or more “0” responses

	Questionable: no “0” response but one or more “1” responses

	Likely intact: all scores are either “2” or “3,” with at least one exercise item be scored as a “3.”





Table 5.2 provides an interesting matrix of average scores based on these three classifications based on a further analysis of the SAMA dataset (Rogers et al. 2012). By definition, a questionable classification cannot contain any “0” responses, whereas the likely-intact group eliminates both “0” and “1” responses. In contrast, however, each classification—including the impaired Miranda—typically contains at least one “3” response, which incorporates a long-range perspective. This pattern leads to an important conclusion that is italicized to underscore its importance: It is not strengths in Miranda reasoning, but rather fundamental weakness in one or more areas that may contribute to compromised decisions. In other words, Miranda reasoning is not a zero-sum game for which strengths cancel out one or more fundamental weaknesses. Consider for a moment a sinking ship as a rough analogy. Like Miranda reasoning, its hull may be mostly sound, yet the ship may still founder because of one devastating structural weakness.Table 5.2Descriptive matrix of Miranda reasoning groups by levels of Miranda Reasoning Measures responses(MRM) from the SAMA dataset (Rogers et al. 2012)


	 	Impaired reasoning (n = 255)
	Questionable reasoning (n = 381)
	Likely adequate reasoning (n = 195)

	MRM response levels
	
                            M
                          
	
                            SD
                          
	%
	
                            M
                          
	
                            SD
                          
	%
	
                            M
                          
	
                            SD
                          
	%

	0 = Impaired
	1.29
	0.58
	16.1
	 	 	 	 	 	 
	1 = Questionable
	1.20
	1.28
	14.9
	1.91
	1.32
	41.7
	 	 	 
	2 = Short-term
	2.56
	1.50
	32.0
	2.76
	1.68
	34.5
	3.16
	1.55
	39.6

	3 = Long-term
	2.96
	1.52
	37.0
	3.34
	1.60
	23.9
	4.84
	1.55
	60.4


aBecause of rounding, this total is 100.1%



The MRM matrix also uncovered an additional major concern previously not identified for detainees with questionable Miranda reasoning (i.e., ratings of “1”). Earlier MRM research (Rogers et al. 2016) with juvenile offenders found MRM responses occurred almost one-fourth (23.0%) of the time. For this more recent analysis, adult detainees had a large plurality (41.7%) of MRM responses categorized as questionable Miranda reasoning. What is the major concern? Within the totality-of-the-circumstances framework, this sheer percentage of responses evidencing questionable Miranda reasoning raises compelling issues regarding the capacity for rational decision-making. We recommend that forensic practitioners take into account the percentage of “1” responses on a case-by-case basis in formulating their professional determinations regarding the intelligent waiver of Miranda rights.
As introduced in the next two subsections, the MRM provides useful data from a nomothetic perspective regarding MRM aggregate scores in relationship to other Miranda abilities and even waiver decisions. In addition, forensic practitioners are likely to find value in its case-specific information for systematically assessing how pros and cons were weighed by a particular arrestee following an Miranda advisement.
MRM and Nomothetic Conclusions
This subsection begins with data on the reliability and stability of MRM scoring, which forms the necessary foundation for nomothetic conclusions. As with earlier chapters, headings are provided for key paragraphs for ease of reference.
MRM Reliability
Rogers et al. (2012) investigated the MRM inter-scorer reliability for 124 detainees from three jail facilities. The reliability is outstanding for aggregate scores: .97 for Waive and .92 for Exercise. What about item-level reliability? The key data are bulleted for inter-scorer reliability:	Waive individual items: mean r = .93 with a range from .89 to .98

	Exercise individual items: mean r = .88 with a range from .84 to .94




What is the relevance of these reliabilities for forensic practitioners? Actually, they are twofold. First, practitioners may have a high level of confidence about the accuracy of scoring. Second, if concerns arise about a specific MRM item for a particular case, its scoring can be reviewed by an independent forensic expert for accuracy. Courts may strongly value the high reliability and likely verifiability of MRM scoring.
Rogers et al. (2012) also examined the stability of MRM responses across 2- and 4 week intervals for failed (“0”) and adequate (“2” and “3”) responses.2 Adequate responses maintained a high level of stability across the intervals: (1) the average for the 2 week interval was 88.4%, and (2) the average for the 4 week interval was 87.5%. Across the intervals, only one item at the 4 week intervals dropped slightly below the 80% benchmark for excellent stability; in particular, the rating of “good reasons to remain silent” maintained a 77.2% stability of correct responses.
Impaired responses occurred very infrequently, averaging 3.0% for the 2 week interval and 3.6% for the 4 week interval. With such very small percentages, levels of agreement covered the full gamut (i.e., 0–100%). As a result, it may be advisable simply to re-administer the eight MRM items in those occasional cases when one or more MRM responses are classified as failed.

Validity of MRM Aggregate Scores
Rogers et al. (2012) observed a consistently discrepant pattern between (1) Waive and Exercise scores, and (2) cognitive abilities. Simply put, the ability to consider the pros and cons of waiving Miranda rights evidenced some small but statistical significance at the item level, but not for aggregate scores. What accounts for this? Because these are aggregate scores and not scales, Waive items lack homogeneity, resulting in some positive and negative associations with other constructs. In contrast, Exercise items evidence only positive correlations with cognitive abilities. As a result, small but significant correlations (see Rogers et al. 2012) are observed in the predicted direction between the Exercise total and intelligence (.29), vocabulary (.29), reading comprehension (.26) and listening comprehension (.25).

For discriminant validity, both Exercise total and Waive total demonstrated expected differences for intelligence (ds of 0.70 and 0.36 respectively) and especially vocabulary (ds of 0.81 and 0.66). For Miranda comprehension, Exercise total (d = 0.44) but not Waive total (d = 0.04) produced predicted differences.
What happens if the Miranda Reasoning Measure (MRM) and Miranda Quiz (MQ) are considered together as complementary SAMA measures of Miranda reasoning? Rogers et al. (2012) operationalized a “very impaired Miranda reasoning group” that fell in the lowest quartile on both the MRM and MQ. It was compared to the “strong Miranda reasoning group” (i.e., top quartile on both measures). Substantially large effect sizes were observed for verbal abilities (VIQ d = 0.85) and vocabulary (d = 0.85) plus for both reading (d = 0.69) and especially listening (d = 0.99) comprehension. As noted by Rogers et al. (2012), both Miranda reasoning and listening comprehension place considerable demands on working memory. Also reflecting on cognitive abilities, the Miranda Vocabulary Scale (MVS; Rogers et al. 2012) also produced a large effect size (d = 1.07) in comparing very impaired and strong reasoning groups; its Miranda-relevant language likely accounts for its modestly larger effect size when compared to general vocabulary.
The Miranda Acquiescence Questionnaire (MAQ; Rogers et al. 2012) provide important insights about the potential role of acquiescence (yea-saying) in differentiating groups based on Miranda reasoning. The very-impaired group averaged 4.00 acquiescent responses with marked variability (SD = 3.51) in sharp contrast to the strong reasoning group, averaging merely 1.38 acquiescent responses and manifesting much smaller variability with a SD of only 1.44. This marked disparity between reasoning groups produced one of the largest effect sizes (d = 1.11) for these analyses of strong and very impaired reasoning groups. As subsequently discussed in this chapter, ACQ scores of ≥ 3 (i.e., ≥ the 80th percentile), should signal substantial concerns regarding acquiescence that should be further investigated. Moreover, when issues of basic concentration and low reading comprehension are ruled out, the following is recommended: MAQ ACQ scores of ≥ 6 (≥ 95th percentile) should be considered as independent evidence of acquiescence.
For Miranda reasoning, does the very impaired group appear to evidence compromised judgement in general? Defendants were asked to engage actively in problem solving about important decisions via the Judgment scale of the Cognistat (Mueller et al. 2007). As expected, the very impaired group for Miranda reasoning showed considerably more deficits (d = 0.95) than their strong reasoning counterparts.
MRM and Case-Specific Conclusions
For individualized or case-specific conclusions, MRM responses may be ranked with respect to their role in the Miranda waiver decision. While the MRM administration will likely provide some clarity about this prioritization, additional inquiries about their relative importance is strongly recommended. As previously noted, examinees are likely to jump to their conclusions. Therefore, it is critically important to patiently consider the multiple reasons behind that conclusion. As well illustrated by the previously described “man-up” example, waiver decisions are based may be informed or misinformed by beliefs.
From our perspective, the first task involves rank-ordering their MRM responses based on the examinee’s own decision-making and objectives. On occasion, one reason may override all considerations. For example, some arrestees may be strongly motivated by temporal discounting and be willing to say anything to escape, even temporarily, from police questioning (Rogers and Drogin 2014). Roughly analogous to the “product test” as an insanity standard (Rogers and Shuman 2000), the decision to waive rights might be based on one overmastering thought that nullifies all other reasons. This type of deciding is sometimes referred to as the “but for” reasoning. That is, “but for” this reason would an entirely different decision have been reached?
Once rank-ordered by relative importance to the waiver decision, we recommend examining the important reasons using the MRM scoring. Important reasons based on impaired (“0” ratings) or questionable (“1” ratings) deserve close questioning and further scrutiny. Forensic practitioners must evaluate the relevance of such thinking to waiver decisions: Should the impaired or questionable reasoning be considered (1) a deciding factor, (2) a contributing factor, or generally, (3) a non-factor in waiving Miranda rights? We suggest that practitioners be explicit about the role of each impaired or questionable reasoning. Of equal importance, they should provide thoughtful and balanced evidence supporting their conclusions.
The second consideration for waiver decisions involves short- and long-range time perspectives. Similar to the WEI, the MRM distinguishes reasons based on immediate circumstances (“2” ratings) from long-term considerations (“3” ratings). On a case-specific basis, forensic practitioners must weigh the relevance of the Miranda reasoning to the final waiver decision. Obviously, deciding factors would be central to waiver decisions. On the other hand, non-factors should not be immediately dismissed as irrelevant. Instead, practitioners must address the following crucial question, which is italicized to underscore its importance: Did the arrestee have the capacity to engage in long-term reasoning?
As an extreme example, one author of this book (R.R.) consulted on a homicide case concerning a bedside questioning of a female arrestee, who had nearly died from self-inflicted wounds. A central issue involved her variable consciousness and her ability to meaningfully attend to her Miranda rights and the legal consequences of waiving them. A much more common example entails the effects of intoxication curtailing cognitive processes to nothing more than immediate needs, such as painful physical sensations.
Such considerations concerning cognitive capacities are evaluated much earlier in the Miranda consultation through the use of open-ended inquiries. As illustrated in previous chapters, leading questions may unintentionally bias responses. If asked, for example, about the deleterious effects of intoxication on Miranda decision-making, arrestees may be lead to provide affirmative responses. Their reasons might be multifaceted. At a very basic level, the leading question might be interpreted as simply expecting a positive answer. Alternatively, responding affirmatively may merely be construed as face-saving explanation for a why arrestee opted for a presumably self-destructive choice of waiving and confessing. Or, detainees may have resourcefully seize on this unexpected but welcomed opportunity to deceive forensic practitioners as a means of invalidating their Miranda waivers in an understandably intentional effort to nullify their previous self-incriminations.
Miranda Waiver Decisions and the Totality of the Circumstances
Most considerations regarding Miranda waivers are extensively addressed in earlier sections of this chapter. This section addresses over-arching issues that may assist in integrating data within the context of the totality of the circumstances in three subsections. The central focus for the first subsection involves the broad examination of positive and negative consequences from each arrestee’s perspective. The second subsection briefly considers the role of severe psychopathology in waiver and confession decisions. The third applies Blackwood’s “salience-probability” framework to Miranda waiver decisions.
Perceived Positive and Negative Consequences
At a basic level, arrestees must be able to weigh the pros and cons of their waiver decision. One approach towards integrating data on Miranda reasoning is very straightforward. It simply involves posing two general questions (see Rogers and Shuman 2005), which are embodied in the MRM inquiries:	1.At the time you decided to __ (answer/not answer) questions, what were you hoping to gain from this?

 

	2.“What were you risking, when you decided to __ (answer/not answer) questions?”

 



Some examinees may perceive these questions as virtually identical, but they have very different perspectives. For instance, arrestees may answer questions to favorably impress or minimize the displeasure of investigating officers. Nonetheless, they may also appreciate the risks involved of trying to both (1) appear credible and (2) be convincingly deceive. What might they lose? At a minimum, an obvious lack of credibility defeats their objective of impressing and not displeasing law enforcement. At the maximum, their efforts may backfire entirely, leading to being out-maneuvered by subsequent questions resulting in their full confessions.
The notion of “nothing to lose” is sometimes fueled by an arrestee’s gross misapprehension of evidence against them. For instance, arrestees may not even remotely grasp the false-evidence ploy (see Kassin et al. 2018) and erroneously conclude that the evidence against them compellingly proves their guilt. In light of misinformation, they may erroneously reason that there is nothing to lose by cooperating with authorities and confessing. Needless to say, the “nothing to lose” argument is still utterly misguided even when convincing evidence has actually been gathered. Outright confessions are viewed as the strongest evidence of guilt, which may unintentionally vitiate efforts by defense counsel to obtain a favorable plea bargain.
Was the Miranda waiver invalidated by a fundamentally wrong “nothing to lose” premise? Obviously, the totality of circumstances must be thoroughly considered. However, reasoning about the weight of the evidence does not necessarily weigh directly on the intelligent waiver of Miranda rights. Much more germane is whether a particular arrestee understood the long-term consequences of self-incrimination in providing evidence that may lead to his or her conviction. The take-home message is that each component of reasoning, such as the “nothing to lose” notion, must be considered in its own right without preconceived thoughts about its potential relevance.
Similarly, the notion of “nothing to hide” also deserves a full examination. Research has clearly demonstrated the potential risk to innocent persons for providing police-induced false confessions (Smalarz et al. 2016). With reference to Miranda waivers, this notion may speak directly to an examinee’s ability to understand the inherently adversarial nature of police questioning, especially following arrest and custody.
In providing a balanced analysis, forensic practitioners should also be aware that arrestees may perceive something to gain by waiving rights and cooperating with questioning. At an immediate level, the “gain” may be something as simple as police approval or ending the interrogation quickly (Yang et al. 2017). When confessing to stop police questioning, these arrestees apparently lack any even the basic realization that invoking Miranda rights would accomplish this goal, while also safeguarding themselves against self-incrimination. However, the “something to gain” may also be based on a rational decision focused on long-term consequences. For instance, arrestees may wish to accuse—falsely or not—other persons in order to deflect the criminal investigation from themselves. In addition, the decision to waive and confess may be motivated primarily by seemingly altruistic reasons so as to stop further investigation that might otherwise reveal the criminal involvement of another perpetrator, who is the arrestee’s friend, or family member (e.g., Willard and Burger 2018).
As a tactic, the waiver of Miranda rights might be motivated by the challenge of trying to outsmart the investigating officers. Such efforts typically show very little understanding of police questioning in terms of their professional skills and resources. As noted by Rogers and Shuman (2005, p. 128, emphasis in the original), “the interrogation process can be characterized as a ‘confidence game.’ However, it is the suspect, and not the investigators, who is typically conned.” Just to be entirely clear, this quote is not intended as a criticism of law enforcement in any way. Within the adversarial context, it is a primary duty of law enforcement to clear criminal cases using their considerable skills of persuasion to convince arrestees that it is in their best interests to provide evidence against themselves by confessing their criminal involvement. Still, evaluating attempts to outsmart arresting officers may provide valuable insights into detainees’ retrospective understanding of their circumstances at the time of their arrests.
Rogers et al. (2004) examined consequences in a criminal context via the Evaluation of Competency to Stand Trial-Revised (ECST-R). Regarding their legal cases, examinees were asked about what they thought were best, worst, most likely outcomes (see also Salience-Probability Framework in a later subsection). This same approach could be applied to Miranda waiver decisions. Consider the following three questions with the same introductory clause: “When you decided to talk to the police,”	1.What did you consider to be the best outcome?

 

	2.What did you consider to be the worst outcome?

 

	3.What did you consider to be the most likely outcome?

 



For each response, arrestees may be probed for the bases of their conclusions. We recommend that forensic practitioners be alert for uncertainties in responding. It is entirely possible that some arrestees did not considered the pros and cons of their waiver decision. The “most likely” inquiry may provide additional insights into how the pros and cons were weighed by a particular arrestee.
Severe Psychopathology and Waiver Decisions
Winningham et al. (in press) conducted the first systematic investigation on how psychiatric inpatients might render decisions concerning waivers and subsequent confessions. Building off a parallel section in Chap. 4 (i.e., “Severe Psychopathology and Miranda Reasoning”), the Winningham et al. study evaluated persons with severe mental disorders, using a mock-crime scenario and subsequent questions. Their results were very troubling; those immediately waiving their Miranda rights always confessed within several minutes of questioning.
What about delayed exercising of rights? A subset of inpatients apparently decided to answer some, seemingly innocuous, questions. However, they appeared unable to monitor their responses effectively and to invoke their rights to stop questioning in a timely manner. Overall, more than two-thirds exercised their rights after providing an outright confession. Thus, forensic practitioners need to evaluate such delayed decisions closely for examinees evidencing severe mental disorders.
The Winningham et al. (in press) study also shed light on potential predictors of the dual, waiver-confession3 decisions among persons with severe psychopathology. Surprisingly, these researchers found that general cognitive abilities were mostly ineffective at predicting these crucial Miranda waiver decisions. As expected, however, major components of Miranda comprehension (i.e., the MVS Total) and Miranda reasoning (MQ Primary) independently predicted the waiver-confession decisions. While not effective at identifying the non-waiver group, these predictors proved highly effective (92%) at pinpointing those who waive and confess. Overall, what are the three take-home messages? First, persons with severe mental disorders deserve heightened scrutiny regarding the validity of their Miranda waivers. Second and more specifically, those disordered persons should be comprehensively evaluated regarding their waiver and confession decisions when either or both occur: (1) marked deficits in Miranda vocabulary or (2) substantial number of Miranda misperceptions. Third, general cognitive measures cannot be effectively substituted for more specialized Miranda measures, such as the MVS.
Blackwood’s Salience-Probability Framework
Blackwood
                  
                  
                  
                 (2013) wanted to more fully understand Miranda waiver decisions in an investigation of pretrial detainees. She reviewed rational models regarding “relevant decisional capacities” (Blackwood 2013, p. 36) that included such legally relevant decisions as competency to consent to treatment (Appelbaum and Grisso 1995), criminal competencies (Bonnie 1992; Grisso 1997), and confessions (Hilgendorf and Irving (1981).
Blackwood found important commonalities that bridged these rational models. The most basic components involved an awareness of the basic choices regarding courses of action and an understanding of their consequences. However, two other commonalities emerged that could be applied to Miranda waiver decisions. These subjective appraisals involved (1) the comparative desirability of each choice, and (2) the perceived likelihood of each consequence actually occurring. Consider the following two examples. Knowing his long personal history of waivers and convictions, a male arrestee might assert his rights based mostly on the high likelihood of another negative outcome. Contrastingly, consider a female arrestee who is still feeling or desiring the strong euphoric effects of continued opioid use. She might be willing to “bet everything” and cooperate on the remote but highly desirable goal of being immediately released and getting high again. Both cases capture the importance of prudently considering the “salience-probability” framework.
How would you apply the “salience-probability” framework? The first step involves the identification of perceived positive and negative consequences. In considering their own arrests, arrestees are asked to identify the best and worst consequences (Blackwood et al. 2015). We have posed these four questions using simplified language:	Waiving rights:	When answering police questions, what might be the best outcome for you?

	When answering police questions, what might be the worst outcome for you?





	Exercising rights:

	When asking for a lawyer, what might be the best outcome for you?

	When asking for a lawyer, what might be the worst outcome for you?




The next step addresses the desirability or salience of each outcome, and its likelihood of occurring. For Miranda research (Blackwood et al. 2015), detainees’ responses were quantified (e.g., percentiles and likelihood estimates). When used with individual cases, a more qualitative approach may be used with the following two probes:	1.How much did you want this to happen, from a little to a lot?

 

	2.What did you see as your chances (of it happening), from very low to very high?

 




Care must be taken not to urge arrestees to be overly precise in responses, which may create a false sense of precision, when their actual thinking might well have been generally vague. Such pseudo-precision runs the very real risk of presenting arrestees as being much more rational than was likely the case. What is recommended if an arrestee expresses some uncertainty in either the tone or content of their responses? Rather than pressing the issue, a reasonable alternative would be to ask about a range. Consider the following: “Sometimes, it is hard to remember details. Could you tell me give me a range, like low to average or average to high?”
What did we learn from the Blackwood et al. (2015) study? Importantly, most detainees appeared able to recall both positive and negative consequences of their decisions. However, when problems arose, they mostly centered on “benefits of exercising rights” with 12.5% evidencing impaired Miranda reasoning plus an additional 8.8% with questionable reasoning. In addition, their “computed” scores (i.e., salience multiplied by probability) for waiving and exercising often did not comport with their decisions. The largest discrepancy was clearly observed where their salience-probability score favored waiving and cooperating, yet most (79.2%) still exercised their rights. When both were comparable, waiver of rights manifested a substantial edge (58.3%).
Adaptation of the “salience-probability” framework to cases may be plainly warranted for examining Miranda waiver decisions appear to be more complex. Obviously, it does not yield any applicable objective score that would assist in determining the validity of any particular waiver. Moreover, the magnitude of the differences between the two decisions (i.e., waive and exercise) is rather modest in many instances, calling into question its practical usefulness. In other instances—as illustrated by the opioid using arrestee—one single reason overrides all other considerations. Thus, we view the “salience-probability” framework as a potentially valuable tool to be used selectively.
Suggestibility, Compliance, and Acquiescence in Miranda Cases
Overview of Response Styles
“Suggestibility” as a free-standing term, has a long and varied history covering more than 150 years and 3000 citations in PsychINFO.4 When applied in the legal context, Hugo Münsterberg (1915)—his era’s preeminent yet perhaps most controversial psychologist—was among the earliest to discuss suggestibility’s potentially distorting effects on eyewitness accuracy. To focus more narrowly on police questioning and Miranda issues, the term “interrogative suggestibility” is frequently applied, such as in the seminal research by Gudjonsson (1984).
For purposes of clarity, interrogative suggestibility refers to personal acceptance and internalization of altered information, often as the result of leading questions and negative feedback about an examinee’s recall or answers (Gudjonsson 1984). It can be contrasted with similar but distinct response styles (e.g., Gudjonsson and Young 2011). Consider the following response styles and their definitions:	1.Compliance was initially defined in relationship to the Gudjonsson Compliance Scale (GCS; Gudjonsson 1989, p. 535) as “a conscious decision to carry out the behavior requested, which he or she may or may not agree with privately.” At first, the motivation emphasized the desire for “some immediate instrumental gain” (p. 536). More recently, the emphasis of the motivation for compliance has decidedly shifted “with requests made by others, particularly people in authority, in order to please them or to avoid conflict and confrontation” (Gudjonsson and Young 2011, p. 193).

 

	2.Acquiescence, often referred to as “yea-saying,” indicates the strong tendency to respond affirmatively irrespective of one’s actual views. For Miranda cases, it is assessed directly by the Miranda Acquiescence Questionnaire (MAQ; Rogers et al. 2012).

 

	3.Social desirability5 involves creating a highly positive self-presentation by overstating personal strengths and minimizing any shortcomings (Rogers 2018).

 




The following two sections follow the general format for this book, featuring standardized assessments first, followed by non-standardized appraisals. The largest portion of this section is devoted to the GSS for two reasons: (1) its considerable research and (2) its enduring challenges when applied to Miranda evaluations.
Standardized Assessments of Suggestibility and Related Response Styles
Gudjonsson Suggestibility Scales (GSS)
Forensic practitioners utilizing the GSS
                  
                  
                  
                 (Gudjonsson 1997) are undoubtedly aware of its large and scattered literature and it applicability to various populations. Grisso (2003) provided a useful analysis of the GSS goals and earlier research in relationship to Miranda assessments. For those practitioners with less familiarity regarding the GSS, a brief description of its administration is provided and followed by an articulation of its often implicit assumptions. For ease of reference, key paragraphs are provided with brief titles.
GSS Description
The Gudjonsson Suggestibility Scales (GSS; Gudjonsson 1997) have continued to predominate forensic research on interrogative suggestibility for more than three decades. Therefore, a brief description of the GSS is in order. Examinees are presented with a two-minute story and asked for immediate and then delayed (50 min interval) recall. They are presented with 20 questions of which 15 are leading and tested again for recall. The number of items changing because of leading questions is called “Yield 1.” With negative feedback about their number of mistakes, the 20 questions are repeated with the number of changed items as a result of leading questions being called “Yield 2.” The total change between the two administrations is referred to as “Shift.” “Total suggestibility” involves the summing of Yield 1 (range from 0 to 15) and Shift (range from 0 to 30). For convenience, total suggestibility is sometimes referred to as “Y1 + S” in this chapter.

GSS Assumptions
The GSS development and interpretation appears to rest on some fundamental assumptions that have received little or no empirical testing (see Box 5.2). In applying the GSS to Miranda cases, forensic practitioners must be concerned that they fully understand its underlying and fundamental assumptions. Moreover, they must make their own determinations of which assumptions (1) remain conjectural, (2) have limited or mixed empirical support, and (3) have strong empirical support.

Methodologically, GSS research designs are fundamentally deficient for #1 in Box 5.2, if they do not include formal manipulation checks about the participants’ awareness of any changes in their responses across time. If changes were acknowledged, open-ended inquiries may ascertain the participants’ reasoning. Did they personally accept and internalized the changes (suggestibility)? Did they just go along with what was being said (compliance)? Did they admit to just saying “yes” for any of a variety of reasons (acquiescence)? Many GSS studies reviewed for this subsection appeared to have assumed suggestibility was the only response style without systematically testing these competing hypotheses. Knowledgeable practitioners will immediately recognize that such basic confounds may nullify GSS conclusions.
Without implementing a manipulation check, Mastroberardino and Marucci (2013) partly addressed the matter of competing hypotheses by evaluating source identification: Did participants perceive the changed information as derived from the story or instead from the researcher’s questions? The investigators concluded that Yield 1 was more a measure of suggestibility and Shift was more a measure of compliance.6 Thus, their findings underscore grave dangers of merely assuming that the GSS is solely a measure of interrogative suggestibility.
The remaining assumptions in Box 5.2 address the generalizability of GSS findings based on the examinee and his or her circumstances. In persons with low verbal abilities or poor memory (Thorley 2013), might changes in Yield mainly reflect their own heart-felt uncertainties about what they remember, due to their understandably low confidence in its accuracy? Finally, does testing by forensic practitioners or researchers in a research setting actually generalize to the rigors of police questioning?
Forensic practitioners must also consider whether the GSS is measuring a distinct construct that can be differentiated from acquiescence, compliance, and social desirability. Gudjonsson and Young (2011) examined the GSS in relationship to these constructs for unemployed persons in the community, who were merely “told that the research was into personality” (p. 193). In general, the GSS exhibited very small correlations (i.e., rs < .20). Again, with respect to ecological validity for police questioning, these community participants were not exposed to any situational stressors or adversarial roles that might begin to approximate real-world relevance. As a major design flaw, the deliberately misleading instructions presumably did not create any incentive to intentionally or unintentionally distort their responses.
Box 5.2
Implicit Assumptions of GSS Scoring	1.Changes in Yield 1 and Shift (i.e., Y1 + S) scores reflect a personal acceptance alone and are not affected by overt compliance or acquiescence.

 

	2.Y1 + S scores are not affected by the immediate recall, delayed recall, or decrement between the two recalls.

 

	3.Y1 + S scores are not affected by attentional and cognitive issues that relate to concentration and memory.

 

	4.Y1 + S scores reflect a stable construct that may be generalized across settings and circumstances.

 

	5.Y1 + S scores are not affected by the role and demeanor of the evaluator.

 





GSS Norms
Gudjonsson (1997) provided British norms for the GSS. Should they be used for Miranda cases in North America? Rogers et al. (2010) raised two major concerns about applying the British norms. First, the British norms go far beyond pretrial defendants to include inapplicable and questionable data. According to Gudjonsson (1997, p. 22), the norms include “a few alleged victims of crime and witnesses” as well as convicted offenders, possibly years past their questioning by authorities. Second, the normative data—perhaps partially due to the first reason—vary substantially from U.S. data. As illustrated by Rogers et al. (2010), scores ≥14 represent the British 75th percentile, but were merely average in the United States (i.e., 56.6th percentile).

Forensic practitioners have two sources of descriptive data based on American investigations that they should consider before using the GSS in the United States. Frumkin et al. (2012) used cases exclusively selected from the first author’s practice. They provide percentile scores for 231 adult and 101 juvenile referrals for “confession-related issues (i.e., capacity to waive Miranda rights or vulnerability in providing a false or involuntary confession)” (p. 752).
To complement Frumkin et al. (2012), Rogers et al. (2010) collected a very large dataset consisting of 370 male and 118 female adult defendants from multiple sites as part of NSF-funded Miranda research. Without percentiles, they provided descriptive data (Ms and SDs) by gender as well as clinical and Miranda differences that may be especially helpful for identifying those high in suggestibility (i.e., Total Suggestibility >18).
GSS and Miranda for Persons with Intellectual Disabilities
Dozens of investigations involve the GSS with offender samples, but only a handful of refereed articles empirically examine the GSS and Miranda issues. For intellectual disabilities, Everington and Fulero (1999) were the first to explore the negative relationship between GSS Total Suggestibility and the Grisso Miranda Instruments (GMI; Grisso 1998) in a comparatively small sample of convicted offender with intellectual disabilities (i.e., M IQ of 68). For GMI, negative correlations for Yield (rs from −.54 to −.62) far surpassed Shift (rs from −.18 to −.25) in magnitude. Using a community sample with intellectual disabilities, O’Connell et al. (2005) demonstrated that the GSS’s significant vulnerability to the evaluator’s demeanor; a friendly voice increased the Shift score by 72% over unfriendly and 114% over neutral voices.

GSS and Miranda with Juveniles
General research on youth has found increased suggestibility in legal contexts for both children and adolescents (Meyer and Reppucci 2007). More specifically, the interrogative suggestibility of juveniles has also been addressed with reference to Miranda abilities in two GSS studies which have yielded somewhat differing results using the GMI. In the earlier study, Redlich et al. (2003) found that Shift predicted worse Miranda comprehension (CMR) but Shift predicted better Miranda recognition (CMR-R). More aligned with expectations, McLachlan et al. (2011) found consistently negative correlations between the GSS and the GMI, typically in the −.3 to – .4 range. Forensic practitioners should be understandably reluctant to base any strong conclusions on only two studies. However, they may be more comfortable in limiting any conclusion for juvenile arrestees simply to the Shift, given its consistent and predicted findings.

Gudjonsson Compliance Scale
Gudjonsson (1989, pp. 535–536) developed the Gudjonsson Compliance Scale (GCS) to measure “susceptibility of individuals to comply with requests and obey instructions that they would rather not do.” With 20 true-false items, two interpretable factors emerged: (1) fear and avoidance of authority predominated (10 items) and was followed by (2) eagerness to please (5 items). The GCS is moderately correlated with GSS (r = .55). Interestingly, Gudjonsson found that mostly-male forensic cases and male prisoners only scored minimally above typical male soldiers.
The GCS has moderate estimates of internal consistency for inmates with and without intellectual disabilities (Søndenaa et al. 2010). Regarding its underlying factor structure, Drake and Egan (2017) established substantial gender differences that should clearly affect the interpretation of the GCS: “fear of conflict” emerged as a salient factor for females but not males. Moreover, very little is known about the GCS criterion validity. For instance, Richardson and Kelly (2004) compared GCS results with professional ratings of compliance for 51 juveniles, who were institutionalized for “serious forms of delinquent and criminal behavior” (p. 487). Their study provided modest evidence of convergent validity with a low moderate association (r = .39) that was comparable to age (r = .37) and modestly surpassed IQ (r = −.28).
Understandably, the GCS
                  
                 has been studied more in relationship to coerced or pressured confessions than with respect to Miranda abilities per se. As an exception, Rogers et al. (2010) compared high-compliant and low-compliant defendants. As expected, marked differences were found in cognitive abilities and especially verbal abilities. In particular, VIQ produced a moderately large effect size (d = 0.75) with a mean difference exceeding 10 points: 84.40 for high and 95.63 for low compliance. In addition, both reading and listening comprehension were markedly affected (ds of 0.80 and 0.73 respectively).
Was compliance, as measured by the GCS, also affected by the type and severity of psychopathology? In the Rogers et al. (2010) investigation, the high-compliant group averaged in moderate-symptom category functioned more poorly (d = 0.68) than the mild-symptom category of their low-compliant counterparts. Specific differences in compliance between compliant groups were observed for both psychotic symptoms, and particularly, for dysphoria-depression.
As the take-home message, Rogers et al. (2010) found that high-compliant detainees clearly exhibited limited Miranda abilities, which may contribute to their decisions to “go along” or comply with persons in authority. Their comparative deficits were observed at the most basic level with their Miranda-relevant vocabulary (MVS with a d of 0.69). It continued with their Miranda recall, even with the simplest of Miranda advisements. It even affected, although more modestly (d = 0.37), their ability to generate rational reasons for the aggregate MRM Exercise score.
Forensic practitioners may wonder, however, whether cognitive deficits rather than compliance represent the driving force for impaired Miranda abilities. If true, we might logically consider GCS
                  
                 high-compliance as only peripheral and likely a byproduct of cognitive impairment. As indirect yet strong evidence supporting this alternative, Rogers et al. (2007) established effect sizes more than double in magnitude for cognitive variables when compared to compliance in Rogers et al. (2010). When comparing low and high Miranda comprehension for mentally disordered defendants, the following effect sizes were observed: Verbal IQ (d = 1.54), Reading Comprehension (d = 1.77), and Listening Comprehension (d = 1.76). From our perspective, GCS has yet to be established as an independent construct that directly affects Miranda comprehension and reasoning. For forensic practitioners, what does that mean in practice? For arrestees with limited verbal abilities, Miranda conclusions should be based on these cognitive deficits with their very strong effect sizes.
Miranda Acquiescence Questionnaire
Harrison (2008) noted that acquiescence and suggestibility may appear superficially similar when responding affirmatively to some close-ended questions. As a fundamental difference, however, suggestibility
                  
                  
                 is typically framed by the type of inquiry (e.g., leading questions or inaccurate details), which may lead to an internalized response incorporating the question-based information. In contrast to suggestibility and compliance, acquiescence simply describes yea-saying, which may be independent of any interpersonal cues or expectations.
The Miranda Acquiescence Questionnaire (MAQ), originally named the Interrogation Acquiescence Questionnaire, was modeled after the work by Winkler et al. (1982) in using logically inconsistent item pairs. Acquiescence is measured by the number of affirmative responses to pairs with discrepant if not contradictory messages. The MAQ (Rogers et al. 2012) with its 24 item-pairs addresses two general themes: (1) rights and adversarial and (2) cooperative and compliant. Using a true-false format, the MAQ consists of sentences that are easily understood, averaging only 9.42 words and a Flesch-Kincaid grade level of 3.7. Most examinees do not have major issues with MAQ acquiescence with 49% of detainees scoring at 0 or 1 on the MAQ Acquiescence (ACQ) scale. When ACQ scores of ≥3 are observed (i.e., ≥ the 80th percentile), then forensic practitioners should actively begin to consider whether this pattern is indicative of acquiescence, or perhaps instead simply reflects limits in concentration or reading comprehension. The following recommendation is provided in italics to emphasize its importance: MAQ ACQ scores of ≥ 6 (≥ 95th percentile) should be considered as independent evidence of acquiescence for Miranda examinees with adequate concentration and reading comprehension.
The MAQ also provides evidence of nay-saying, technically termed “disacquiescence” (Weijters et al. 2010), with negative responses to both statements in the item-pairs (Rogers et al. 2012). High Nay-Saying (NAY) scores may reflect a general response style resulting from personality traits (e.g., hostility and dysphoria; see Wetzel and Carstensen 2017) or perhaps a generalized frustration with the criminal justice system. Reviewing which pairs are both scored as negative may provide some insights. As a parallel to ACQ, the following recommendation is emphasized: 
                  MAQ
                  
                  
                 NAY scores of ≥ 6 (≥ 96th percentile) should be considered by forensic practitioners as independent evidence of disacquiescence or naysaying.
Non-standardized Assessments of Suggestibility and Related Response Styles
This subsection briefly addresses individualized approaches to assessment response styles of suggestibility, compliance and acquiescence. Its brevity is largely due to the fact that such case-specific inquiries rely more on general clinical competence than on specialized forensic knowledge. For ease of reference, key paragraphs are provided with italicized headings.
Safeguarding Examinee’s Recall
As an important cautionary note, forensic practitioners should diligently protect all examinees’ recall related to the police questions, which typically entails three phases: pre-advisement communications, pre-waiver interactions, and post-waiver statements. To protect this recall—susceptible as it is to practitioner-generated distortions—the following principle and corollary are provided in Box 5.3 regarding the arrest and Miranda waiver in question.

Box 5.3
Professional Responsibility: Protecting Recall of Police Questioning and Miranda Decision	1.Principle: Free accounts and open-ended questions will likely protect examinee’s recall from practitioner-based distortions.

 

	2.Corollary: Leading questions and questions including misleading details should be avoided.

 





Two points in Box 5.3 deserve brief comments. First, why “likely protect” instead of “fully protect”? Irrespective of words, selectively approving or disapproving tones and facial expressions may also influence recall. Second, what is really the harm in creating a few minor distortions? The truth is that we don’t know. In some cases, it may make no difference whatsoever. In other cases, it may affect outcomes, especially if discrepancies between documented recalls are asserted as evidence of poor effort and non-credible reporting on the part of a particular examinee. With so much of each Miranda case relying on the examinee’s retrospective recall, forensic practitioners must take seriously the bedrock ethical principle of non-maleficence (American Psychological Association 2017), captured in the well-known phrase, “above all, do no harm.”
Suggestibility
One enduring challenge for forensic practitioners involves how the level of authority affects an accurate assessment of an examinee’s suggestibility. Under circumstances of custodial detention, law enforcement personnel, in appropriately carrying out their duties, have almost complete control over the detainee’s comfort/discomfort as well as his or her environment and behavior. Detainees often have very little choice regarding their ready access to a bathroom, to beverages, to outside contact, and to control over basic environmental conditions (e.g., excessive noise or disquieting silence). De facto, officers are accorded a level of authority regarding the moment-to-moment experiences of the detainee that may far exceed any abstract notions about societally ascribed authority for law enforcement.

Obviously, forensic practitioners cannot and should not even remotely approximate the levels of authority experienced by detainees prior and during police questioning. What can be done instead? First, care should be taken not to generalize inadvertently from the behavioral and verbal responses observed in the rapport-susceptible forensic evaluation to authority-dominated detention and questioning. Just to be completely clear, the phrase “authority-dominated” is simply descriptive of the situation, without any implied criticism. For forensic practitioners, it might be tempting to say something to the effect that, for example, such as the following: “This woman appeared able to cope well with my evaluation and demonstrated a capacity to express appropriately her own thoughts in response to my detailed questions …” In our view, this statement is entirely appropriate as long as it is specified that this addresses the forensic consultation but not the custodial setting. Would the obverse statement might be handled differently? Consider the following: “Even without the situational stressors associated with apprehension, arrest, and questioning, this detainee was unable to follow my questions and appeared to be looking for cues to what was the ‘right’ answer.” Regarding ecological validity, the latter statement would be considered defensible.
As described extensively in Chap. 2, the main approach to individualized assessments involves an unhurried, open-ended account of the examinees’ experiences, embracing perceptions, thoughts, actions, and emotions. Rather than based in direct questioning, with its possible demand characteristics, important findings may emerge from the detainee’s account with a few open-ended probes. If authority was expressed by repeatedly delaying requests, a forensic practitioner might ask simply, “What were your thoughts about that?” or “What did that mean to you?” Moreover, when the authority of law enforcement is explicitly or implicitly acknowledged, forensic practitioners are often provided with a wealth of information on emotional (e.g., fear), interpersonal (e.g., avoidance), and behavioral (e.g., capitulation) levels. In contrast to negative elements included the preceding sentence, some detainees have generally positive views of police officers as helpful protectors, and may find their authority to be personally reassuring.
An important issue is whether forensic practitioners attempt to test suggestibility directly via their case-specific interviews. Sometimes police records include detailed accounts of past arrests. Forensic practitioners may test the examinee’s open recall and susceptibility to leading questions. Consider this example, “You said the police arrived at 10, wasn’t it really closer to 10:30?” Obviously, such inquiries should never be considered when the original response was correct. Should forensic practitioners ever embed inaccurate details inaccurate details into their questions? For example, consider the following: “When the three officers tried to arrest you, why did you resist?” In actuality, let’s assume the records reflected that only two officers effectuated the arrest. Or a plausible account built on misinformation: “Do you remember how you swore [no swearing] when officers forced [no resistance, no force] the handcuffs on you?”
While recognizing its potential value, we have not encountered a Miranda case where such their direct application of suggestibility appeared to be needed or even advisable. Police inquiries prior to Miranda waivers mostly appear to be very straightforward. Since most police communications did not contain leading questions or misleading details, the issue of suggestibility was rendered moot. Indeed, suggestibility seems much more relevant to assessments of internalized false confessions (Kassin and Gudjonsson 2004) than to Miranda waiver decisions.
Compliance
Miranda evaluations may provide ample opportunities to observe how some examinees tend to “go along” with whatever forensic practitioners ask of them, such as completing a multiscale inventory after hours of background interviewing and an extended cognitive assessment. In some instances, this tendency seems to be a general attribute of agreeableness, and in others, a more focused desire to please. Its appraisal relies mostly on good clinical skills.

Acquiescence
Acquiescence, or yea-saying, tends to be the most easily observed because it usually presents as a pervasive response style. In general interviews, forensic practitioners may ask about a variety of topics unrelated to the referral question, as a way of testing examinees’ level of acquiescence. Questions may be asked for which affirmative responses yield conflicting, if not contradictory results. For example, an examinee might be asked the following questions: “Do you sleep well most nights?” And, moments later: “Given the conditions in jail, do you stay awake most nights?” It is preferable to ask question pairs that do not require flat contradictions in successive sentences, because examinees may begin to realize that they are being “set up” to sound unbelievable.

Acquiescence, by itself, rarely represents the pivotal issue for waiver decisions. As a rare exception, one of the authors of this book (R.R.) evaluated a male examinee with a severe intellectual disability. The examinee was accused of and charged with sexual assault allegedly involving his girlfriend—who was a fellow resident of the same community-based facility. The girlfriend’s account raised some questions regarding its accuracy: (1) being repeated hit with a tree bough but having no injuries, and (2) being sexually assaulted in plain sight on a very busy beach without anyone intervening. Although the girlfriend had subsequently recanted and desired to resume her intimate relationship, the examinee was being prosecuted on the basis of his full confession. When asked during the forensic evaluation to give his own account, he asserted that no assault—physical or sexual—had occurred. When questioned subsequently about his statements to the police, he then reported that these events did occur. When questioned further, his same pattern was repeated multiple times. Later, in the course of forensic evaluation, contradictory questions were juxtaposed (“Were you there?” “Were you not there?”). Only at this point in the evaluation did the examinee become hesitant to respond affirmatively about his purported violence.7
Further Considerations in Assessments of Suggestibility and Related Response Styles
The preceding two sections carefully address standardized and non-standardized approaches to suggestibility, compliance, and acquiescence. Forensic practitioners should be able to integrate both approaches into their Miranda conclusions with ease. This third section briefly raises two additional issues for consideration: feigning and the totality of the circumstances.
Feigning
Hansen et al. (2010) provided a succinct summary of several investigations; they demonstrated that the GSS is susceptible to feigning or appearing “gullible,” which typically results in higher Yield scores. Interestingly, Woolston et al. (2006) included fake-suggestibility and fake-compliance conditions, which both produced higher Yield scores than the control condition. Moreover, fake-compliance produced the highest Shift scores. Using a similar design, Hansen et al. (2010) produced generally lower scores but a similar pattern for Yield that did not replicate Shift. They also established that the GCS was highly vulnerable to both faking conditions. What are the two take-home messages? First, feigning studies with only undergraduates have very limited relevance to offender populations. Second, both the GSS and GCS can easily be feigned in spite of minimal incentives and with virtually no preparation.

The MAQ ACQ scale has not formally been tested for feigned acquiescence. As an important proviso, however, examinees would need to understood the primary purpose of this Miranda measure in order to be able to successfully feign it. However, the instructions simply focus on the content rather than acquiescent response style. Examinees are told that the MAQ “asks you for your opinion about the police, lawyers, and such matters” (Rogers et al. 2012, p. 32). The 24 item-pairs are embedded into this 64-item measure. Thus, it may be difficult for examinees to discern that acquiescence constitutes the primary objective for two reasons:	1.As described, the content is very relevant to Miranda evaluations and waiver decisions. It includes questions about roles of attorneys and law enforcement, and also indirectly addresses Miranda rights.

 

	2.Pairs of inconsistent items are separated by items from other pairs and filler items. Most pairs (i.e., 87.5%) of items are separated by at least 20 other items. The average number separating item pairs is 31.09 items.

 




In contrast to acquiescence, examinees feigning compromised Miranda abilities should make an effort be consistently wrong about their Miranda rights. For instance, one pair addresses whether remaining silent incriminates or protects. To appear impaired regarding the right to silence, feigners might answer true to “incriminate” and false to “protect.” Thus, their contrasting responses clearly differentiate feigned Miranda abilities from acquiescence.
Forensic practitioners also have an opportunity to cross-check whether the purported suggestibility falls in the plausible range. As previously noted, MAQ ACQ ≥ 6 corresponds to at least the 95th percentile. ACQ ≥ 10 is equivalent to ≥99th percentile. How can this be used as to screen for feigned acquiescence? The first step is to rule out two reasonable alternatives:	1.Does the examinee have at least a 4th grade reading level? The MAQ requires only a Flesch-Kincaid reading grade level of 3.7. This very low level is achieved essentially by its short sentences (M words = 9.42) with very low complexity (Rogers et al. 2012).

 

	2.Does the examinee have sufficient verbal abilities? As a benchmark (see Rogers et al. 2012), VIQs below 80 are concerning, but case-specific judgments should ultimately guide this decision.

 




Other considerations include extensive disengagement from the assessment, major psychotic interference, and severely impaired concentration. However, these alternatives should be obvious to forensic practitioners during the Miranda evaluation. In the absence of rule-out alternatives, the following must be considered:	ACQ ≥ 10 is almost never observed in cognitively intact, genuine responders in pretrial settings.

	When other alternatives are ruled out, feigned acquiescence should strongly be considered at ACQ ≥ 10.




Examinees engaging in feigned acquiescence are unlikely to realize that (1) acquiescent responses to only 6 of 24 pairs (i.e., 25% of pairs) correspond to the 95th percentile and (2) 10 acquiescent responses (i.e., 42% of pairs) reach the top of the distribution (≥ 99%). In the absences of alternative explanations, a majority of acquiescent responses (≥ 13) would be highly suspect.
Totality of Circumstances
Although suggestibility and compliance constitute separate factors, they may easily co-occur in the same defendant, and both must be considered within the totality of the circumstances. Gudjonsson (1991) evaluated confessions among suspects who had undergone police questioning. He clearly demonstrated that interrogative suggestibility and compliance each contributed substantially to confessions, and even much more to those claiming false confessions.

Regarding totality of the circumstances, aggregate data may sometimes obscure important individual differences. On this point, Rogers et al. (2010) found that experiences of police coercion during arrests and questioning had a minimal but significant negative correlation with suggestibility (M r = −.10), which is contrary to expectations (i.e., minimally less suggestible with coercion). Nonetheless, defendants experienced a small yet positive relationship between police coercion and acquiescence (M r = .18). While revealing interesting patterns for the 488 defendants tested, it likely overlooks a score or more of examinees for whom either or both constructs played major roles in waiver decisions. Thus, individualized assessments need to examine the relative roles of suggestibility, compliance, and acquiescence as applied to a particular Miranda case.
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Footnotes
1Inter-scorer reliability examines the extent to which independent raters produce similar results when provided with a person’s written responses. It is considered less stringent than interrater reliability, which requires independent raters both to record responses as well as to rate them.

 

2Questionable responses (“1”) were omitted, given the uncertainty about their Miranda reasoning.

 

3On pragmatic grounds, the validity of Miranda waivers are virtually never questioned unless the arrestee has provided damaging self-incrimination.

 

4Results of a PsychINFO search conducted on 6-30-18 yielded 3374 references.

 

5Social desirability was omitted from this section because it is less focused on police questioning.

 

6However, just because participants know the correct source (i.e., the story) does not necessarily rule-out compliance.

 

7In this Canadian case, the issues with the admissibility of his statement were similar to those encountered with Miranda waivers. Following expert witness testimony, the confession was excluded.
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The Importance of Communication
Doesn’t a Properly Conducted Miranda Evaluation Speak for Itself?
Contacted and amply retained by counsel, forensic practitioners review records, schedule examinations, perform testing, conduct interviews, pore over results, and reach their conclusions. When we as professionals contact counsel to describe what happened, shouldn’t finalizing this phase of the process be as easy as just jotting down what we did, after counsel says “thanks, doctor; please write it up”? If counsel asks us to weigh in during a subsequent suppression hearing, shouldn’t meeting our courtroom obligations be as simple as just telling everyone—saving the big words for next week’s supervision group—what we accomplished and what were our findings?
Yes … and no. Although at the point of reaching our conclusions we may have discharged our duties clinically, we have barely started our responsibilities forensically. Why? Because it was never contemplated that counsel would be the sole and ultimate recipient of our services. Armed with the knowledge we have imparted, counsel must now convince any number of other parties—including clients, opposing counsel, judges, and jurors—that the conclusions from us as forensic practitioners not only matter, but are also more relevant, convincing, and conducive to a just legal outcome than the perspectives being propounded by other sources of information. Clearly our reports “are not written for other health care professionals,” but rather for those who are “unfamiliar with clinical shortcuts in report writing” (Melton et al. 2018, p. 583).
What distinguishes forensic psychologists and psychiatrists involves their ability—and professional responsibility—to communicate their results in a fashion that gives counsel every legitimate opportunity to prevail as a combatant in the adversarial arena of the criminal justice system. This viewpoint may raise for some the distasteful specter of shoehorning results into counsel’s predetermined theory of the case; however, nothing could be further—both literally and figuratively—from the truth. Fabricated facts, serious omissions, skewed opinions, and disingenuous conclusions run the very serious risk of leaving counsel in a far worse legal position than if forensic practitioners had never been retained at all. “Lawyering” is the exclusive province of the lawyers, but forensic psychologists need to communicate their findings in a manner that enables counsel to wed accurately reported science to the law in pursuit of justice. This task becomes critically vital when practitioners explain such a complex, consequential, and even controversial findings as may often occur with Miranda cases.
Reporting Miranda Findings
This section examines different types of communications that may occur in the evaluation of Miranda issues. To underscore the importance of each form of communication, subheadings are presented in the form of cogent questions.
Should There Be a Miranda Report?
It is always important to consider whether the Miranda report should be composed by the forensic practitioner on her or his self-initiative. To state this more explicitly, under no circumstances should counsel wind up opening an envelope, retrieving a printout from the fax machine, or clicking on an email attachment to find a forensic report that counsel has not solicited—and, in particular, any communication that contains conclusions of which counsel has not been carefully informed in advance. Such advice is not proffered out of concern for counsel’s delicate disposition at the outset or end of a hectic workday. Rather, this directly worded recommendation anticipates that one or more of the five following circumstances may be present in a particular Miranda case. To facilitate the effective application of these circumstances, each paragraph is briefly titled:
Discovery of Harmful Material
Strategically, counsel may not wish to receive a report at all—now, somewhat later, or at any time in the future. In some jurisdictions, counsel may be obligated to convey unfavorable written results to the judge or opposing counsel, pursuant to settled law, local court custom, or an informal agreement in a particular criminal matter. Thus, forensic practitioners may unwittingly become directly harmful to the disposition of a criminal case by providing a “discoverable” report with potentially catastrophic results, extending far beyond Miranda-relevant findings.

Omitted Miranda-Relevant Issues or Sources
Without prior communications, the Miranda report may address some—but not all—of the Miranda-related or other relevant issues in a given criminal matter. For instance, some Miranda reports may simply not address an examinee’s vulnerability to potentially coercive interview methods as found with the Reid technique (Inbau et al. 2013). In general, counsel may (1) wish to have a theme developed further, (2) may have additional evidence or case law to inform the report, or (3) may have identified additional sources of collateral information. Although a supplemental report could be generated, it may raise probing questions about why an addendum was needed as well as press already tight deadlines. That said, pre-report communications must always be viewed in terms of well-informed discussions rather than one-way directives. Forensic practitioners must be able to defend vigorously the fairness and completeness of their conclusions in pre-report communications, and ultimately when providing sworn testimony.

Inclusion of Irrelevant and Harmful Material
Counsel
                  
                  
                 may conclude that the forensic report addresses issues that are not germane to the Miranda calculus, and that perhaps, it may have strayed into notions that are premature, distracting, or frankly even harmful from counsel’s point of view. Of course, the forensic practitioner is never obligated to be swayed by counsel’s perspective. Nonetheless, an undiscussed report may wind up referring to documents, statements, or data that need not ever have been disclosed (Kaufmann 2009).

Errors
The Miranda report may contain easily correctable errors of fact, interpretation, or language. The forensic practitioner may have misread something in the provided discovery, or those discovery may need of corrected. On occasion, misunderstood scientific or legal terminology in reviewed documents may have unintentionally resulted in an unsupportable forensic conclusion. Moreover, the forensic practitioner’s own use of legal terminology may be misleading or inaccurate, thus potentially even damaging to counsel’s theory and practice regarding a particular Miranda case.

Misuse of Assessment Measures
Seasoned attorneys—despite no formal training in psychological assessment—may have learned the vulnerabilities of certain assessment methods to rigorous cross-examination, particularly if the written findings are overstated. As this may be beyond most attorneys’ expertise, they may prudently ask forensic practitioners to double-check the scoring of tests, possibly utilizing another professional. There may have been supervisor or student scoring errors (Loe et al. 2007) on Miranda measures or other clinical or forensic instruments. As both authors of this book can confidently attest, many forensic reports contain serious scoring errors that may essentially alter the validated conclusions while raising questions about the practitioner’s due diligence. To emphasize the importance of scoring errors, consider the sample cross-examination questions in Box 6.1. What is the take-home message? Put simply, sloppiness has no place in forensic reports. In all but the most egregious examples, minor errors do not substantially affect test interpretation. However, they may have a devastating effect of the practitioner’s credibility. As a routine matter, we recommend that attorneys request a double checking of any reported test scores.

Box 6.1
Sample Cross-Examination Questions for a Forensic Report with Multiple Scoring Errors
[The forensic practitioner has acknowledged an obvious scoring error, such as counting items on a scale.]	1.When you testified that your forensic report was accurate, that wasn’t true was it?

 

	2.Would a teenager with a 6th grade education be able to count to __ (insert the number) correctly?

 

	3.Does error reflect carelessness of your part or something more intentional?

 

	4.What other errors have occurred in your report?

 

	5.[If denied] So you were not aware of __ (insert the next scoring error)?

 

	6.Can you understand why the judge might become skeptical about the accuracy of your findings?

 





Beyond scoring errors, counsel may wish to inquire about the accuracy of interpretive statements included in the Miranda report. On this point, specialized measures—highly relevant to criminal forensic issues—include forensic assessment instruments (FAIs) and forensic relevant instruments (for a comprehensive review, see Rogers and Fiduccia 2015). Some specialized measures provide standardized interpretations that should be reproduced, nearly verbatim in forensic reports. Sometimes, forensic practitioners may deviate substantially from the standardized interpretation simply because they failed to employ due diligence. Whatever the reason, attorneys should be strongly motivated to minimize any lapses in professional practice that may damage the credibility of their retained forensic practitioners.
Such considerations do not relegate the forensic practitioner to standing idly by, wondering if the time to write the report has truly come. Indeed, it has plausibly been argued that “active advance communication with the attorney” is “part of the expert’s duty” (Gutheil and Simon 1999, p. 548). As with all other cross-disciplinary matters, prior planning helps to remove the potential for subsequent confusion and misunderstanding. Before the examination is conducted, counsel should be queried as to whether—with an eye toward legal discoverability—initial results should be conveyed by a signed report, an unsigned draft report, an electronic mail summary, or a detailed telephone conversation. Jurisdictions very substantially on which form of communication (e.g., emails or draft reports) are discoverable.
Should Counsel Have Input on Drafts or Actual Forensic Reports?
Forensic practitioners are likely to be divided on the wisdom of including any attorney input on written products, such as forensic reports or affidavits. The core principle involves the independent role of the retained expert. From our perspective, a crucial issue is whether this input is sought by the forensic practitioner or requested by counsel. On occasion, a forensic practitioner may request limited input on portions of a draft report regarding the clarity of its communication. In our view, however, any substantive changes in a forensic report places the forensic practitioner, and thus, the entire case in jeopardy. The credibility and integrity of the practitioner are completely called into question if the report has been “massaged” by the retaining counsel. Relevant ethical issues are addressed later in this chapter.
Does the Miranda Report Have Other Objectives Beyond Suppression Issues?
In some cases, suppression issues represent the overriding consideration in obtaining or avoiding a conviction, as the defendant’s statement may contain most or all of the evidence pointing toward guilt. Moreover, statement in question may also be so inflammatory in nature (e.g., violent sadism) as to make a negative appraisal by jurors practically a foregone conclusion. In other cases, suppression issues may constitute little more than an opening salvo, with the true determining factor lying in determinations regarding trial competency, criminal responsibility, accomplice liability, or mitigation.
When counsel obtains and publicizes a Miranda report with mixed or even unfavorable conclusions regarding suppression, this action may have occurred only because the court required production of this material. This openness may also eventually benefit the case because a certain credibility is gained from demonstrating that one’s retained expert is unafraid to “tell it like it is.” Beyond suppression, cognitive and personality test results may begin to outline other, more legally consequential arguments with respect to mental health evidence. Defense counsel may wish to tout findings indicative of intellectual disability or psychosis. Similarly, prosecutors may have findings from their own experts that serve to establish entirely different evidence, such as antisocial personality disorder and psychopathic features.
We have witnessed case in which defense counsel funded—or sought to have funded—Miranda evaluations in cases where suppression was not even a secondary goal, and in fact was not a goal at all. For instance, a given defendant’s statement may have been innocuous or even outright exculpatory. In most criminal cases, there are finite reserves of time and money as trial approaches. If the prosecutor’s efforts are diverted toward a looming threat of suppression, even where no such prospect realistically exists, the result is an expenditure of resources that could have been utilized more effectively elsewhere. Defense counsel may try to exploit suppression hearings as opportunities to camouflage an eventual reliance on helpful aspects of a statement, to showcase instead certain evidence that may serve as a settlement tool, or to cross-examine adverse fact witness earlier than the process might otherwise be allowed.
How Should Miranda Reports Be Conceptualized?
According to Rogers and Drogin (2014), two broad approaches entail either “top-down” or “bottom-up” conceptualization the Miranda report. The “top-down” approach, occurs when “evaluators form a working hypothesis and then seek to confirm or disconfirm it” (p. 110). In the context of a Miranda evaluation, a defense-retained forensic practitioner, for example, could address a working hypothesis that the defendant’s statement was impelled by a failure to comprehend the language of the Miranda warning that was administered to him or her. The hypothesis would be tested by interviews, assessment measures, and likely FAIs. One major drawback with adopting this approach is that “experts often adopt implicitly the working hypothesis or theory of attorneys, which may distort their subsequent findings” (Rogers and Shuman 2000, p. 281). Moreover, such “confirmatory bias” can exert a profoundly negative effect on the validity and persuasiveness Erard 2016; Fisher et al. 2017).
The second conceptual notion is termed—predictably enough—the “bottom-up” approach. Here, the analysis follows a “data-driven” as opposed to “hypothesis-driven” model, such that “certain standardized measures would be given in most Miranda consultations with the goal of discovering valuable information” (Rogers and Drogin 2014, p. 110). Also describing this as a “linear-best fit” model, Rogers and Shuman (2000) acknowledged that a potential limitation of this approach is that “it is less efficient than the hypothesis-testing model because much of the information collected is not used directly in the decision process” (p. 283). This circumstance could create difficulties for forensic practitioners in attempting to fashion a Miranda report that engages in “testing alternative ideas with reliable data” (Karson and Nadkarni 2013c, p. 152) while at the same time managing to “accurately reflect the evaluation procedures” (Salekin 2015, p. 171) without confusing or distracting the involved legal professionals with extraneous data
                
              .
Whichever of these broad conceptual approaches is initially adopted, the Miranda forensic practitioners are best advised—for the twin purposes of report coherency and forensic persuasiveness—to remain true to the path chosen. On this point, Atkins and Weiss (2011) have asserted that:	[It] is essential that that expert be aware of the need to “connect the dots” between clinical and psychometric findings and the defendant’s capacity at the time in question. Though it is common for the prosecution to have the burden of proof that a confession is valid, defense experts must provide a cogent and transparently reasoned document. The clinical findings must state whether the waiver of rights was knowing, intelligent, and voluntary. In the event that lack of voluntariness was due to the suspect’s will being overborne either by active police conduct or the circumstances of the interrogation, the report should include specific examples from the transcript or recording. (pp. 44–45)




Unbuttressed opinions that appear to be based primarily on the notion of “what part of ‘doctor’ don’t you understand?” will gain little traction with the judge or jury. Instead, all expert assertions in Miranda and other forensic matters must flow from the findings obtained during the actual examinations of the custodial suspect in question. Disembodied opinions will be subjected to withering cross-examination by opposing counsel. Opinions that fail to reflect jurisdiction-specific requirements and that fail to convey what a custodial suspect actually stated to the forensic practitioner will almost inevitably fail to support a convincing legal argument.
How Should a Miranda Report Be Formatted?
Karson and Nadkarni (2013b) have identified three commonly utilized formats for forensic reports, each of which is applicable to Miranda evaluations. They are enumerated:	1.Procedure-by-procedure reports “summarize the data obtained from each interaction, each collateral contact, and each assessment in order. The advantages include the ease with which the reader can trace information to its source, the ability of the reader to detect bias in a source by having all the data from each source in one place, and the ability of the reader to follow the flow of information as the clinician became aware of it” (p. 35).

 

	2.Issue-by-issue reports “present ideas and information according to some prearranged scheme that is informed by psychological theory,” such as, for example, “cognitive, social, sexual, and emotional functioning” or “substance abuse, conflict management, organizing principles, core beliefs, or attachment,” with the advantage of “describing the person independent of the referral question” and “being organized according to the clinician’s scheme rather than the legal system’s” (p. 38).

 

	3.Point-by-point reports “are organized around an argument that answers the referral question,” such that “the points in the report may be the steps in the argument, or they may be the legal factors that course or statutes identify as underlying the legal question,” with several advantages, including “direct relevance to legal issues,” “brevity,” and finally a “solution to the problem of how much information to include in the report” (pp. 39–40).

 




Perusing the relative advantages of these different formats for Miranda reports, it becomes evident that a “top-down” approach is probably best suited to an “issue-by-issue” format in order to follow a particular “prearranged scheme.” In contrast, a “bottom-up” approach is likely best matched to a “point-by-point” format as a systematic method to managing the extensive data. That said, however, forensic practitioners have no reason to assume that either approach will be unsuited to any of these three formats. As with adherence to particular approach, consistency in formatting enabled the Miranda practitioner to convey assessment results in such a fashion that the report is “actually understood by the intended reader” (Meharg 2017, p. 397).
What Are Some Useful Domains of a Miranda Report?
Forensic practitioners often benefit from practical guidance with respect to the content, structure, and language used in their court reports. For a highly readable and easily applied resource, we recommend Forensic reports and testimony: A guide to effective communication for psychologists and psychiatrists (Otto et al. 2014).
In terms of professional practice, none of the forensic specialties have attempted to promulgate an enforceable standard for domains1 that must be present in properly composed forensic reports—including those involved with Miranda evaluations. However, some jurisdictions may dictate which components must be addressed forensic reports on trial competency or criminal responsibility. For example, Virginia requires forensic evaluators to “send a redacted copy of the report removing references to the defendant’s name, date of birth, case number, and court of jurisdiction to the Commissioner of Behavioral Health and Developmental Services for the purpose of peer review” (Va. Code Ann. §19.2–169.1, 2018).
Forensic practitioners may differ substantially in writing reports for the criminal courts when it comes to breadth of coverage, especially concerning background information. As briefly discussed in Chap. 2, Goldstein and Goldstein (2010) have opted for comprehensive coverage, which is generally aligned with traditional practices in psychological assessments. Others have focused much more closely on the relevant data. On this point, Otto et al. (2014) have cautioned forensic practitioners not to go beyond the referral question in writing their reports for court. Because of its importance, the next subsection addresses comprehensive vs. focused Miranda reports.
Breadth of Forensic Reports: Comprehensive or Focused?
Issues of breadth are best understood when framed with common examples. Please consider the following five questions:	1.Does the family history of mental disorders address Miranda capacities?

 

	2.Does the defendant’s early educational history (successes or failures) address Miranda capacities?

 

	3.Does the defendant’s vocational record address Miranda capacities?

 

	4.Does the defendant’s military service (successes or failures) address Miranda capacities?

 

	5.Does the defendant’s prior involvement with the criminal justice system address Miranda capacities?

 



As a crucial point, please note these questions do not address the narrowly defined the referral question. Why? They lack the requisite specification entailing a particular arrest focusing on detention, warning and waiver decision. This brief process typically spans between a few minutes to less than an hour.
Who can argue against comprehensiveness? After all, isn’t it better to tell the “whole story” rather than to engage in selective reporting? We believe forensic practitioners should weigh three important considerations with respect to comprehensiveness: (1) over-generalizations, (2) pathologically biasing, and (3) false premise. Please note that this discussion focuses on what is being communicated to officers of the court and not on the practitioner’s intent. Each paragraph is provided with a brief title for future reference.

                  Over-Generalizations
                
Should forensic practitioners extrapolate from military records about commendable service and multiple promotions to an examinee’s rational decision making a decade later? Or, conversely, one’s impulsivity and substance abuse leading to a dishonorable discharge? Do academic challenges in primary school meaningfully inform attorneys about an examinee’s Miranda comprehension during the 1–2 min advisement? The obvious risk is that counsel will assume there is some relevance to including past history.

Pathologically Biasing
It must be acknowledged right at the beginning that background information in forensic reports may be written with minimal biases. In our estimation, however, these reports tend to focus on the negative, such as failures to meet social expectations, interpersonal conflicts, and psychological impairments. We have grouped these negative attributes under the rubric of “pathologically biasing.” How many forensic reports also provide equal weight to an examinee’s successful sibling relationship to balance out the reported parental conflicts? We are concerned with potentially damning halo effect involving a “bad” person from a “bad” background.

False Premise
The fundamental and irresolvable issue with comprehensiveness concerns its false premise. Even a five-page family history covers only superficially the complex issues and complicated relationships that have occurred over several decades. Consider for a moment that mitigation specialists in death penalty cases can easily generate social histories exceeding 50 pages. From our perspective, the arguments for comprehensiveness simply lack merit.
We fully recognize that our questioning the wisdom of the “comprehensive” forensic reporting flies fully in the face of decades of traditional practices. What are we suggesting instead of this time-honored practice? We have two recommendations: (1) referral focused and (2) cautioned comprehensive. They are outlined in the next two paragraphs.

Referral Focused
Aligned with Otto et al. (2014), the referral focused approach reports only background information viewed as germane to the assessment of Miranda abilities. For example, school records documenting reading grade levels may be relevant in establishing a long-standing pattern of very limited literacy. However, truancy would likely be omitted because of its lack of relevance and potential to be pathologically biasing. As an important caveat, forensic practitioners adopting this approach must be explicit regarding the narrow focus on background information so as to be transparent for attorneys.

Cautioned Comprehensive
Forensic practitioners preferring to stay with the comprehensive approach may still openly communicate regarding the relevance of this information—directly or indirectly—to the referral question. Background sections with no perceived relevance might easily include a cautionary statement such as this example: “The following sections are provided to summarize the examinee’s history and background (i.e., family history, military service, and previous employment). However, it is my opinion that they are not directly relevant to the assessment of Miranda abilities.” Drafts with the cautioned comprehensive approach might then be systematically reviewed for details that attorneys might view a pathologically biasing perspective.

Review of Recently Published Miranda Reports
Since 2015, six examples2 of Miranda reports were reviewed to examine commonalities and differences (see Appendix G). These reports varied in their use of psychological testing and specialized Miranda measures. Most all reports employed cognitive testing that included both intelligence and achievement. In direct contrast, measures of psychopathology (i.e., multiscale inventories) and standardized diagnostic measures (i.e., semi-structured interviews) were infrequently mentioned. Depending on the clinical presentation, such omissions may be a thoughtful use of resources, or alternatively, a major oversight. Although cognitive deficits play the most prevalent role, severe to extreme symptoms with their concomitant impairment are occasionally pivotal considerations in evaluating the validity of a particular Miranda waiver (Rogers and Drogin 2014).
What about assessments of malingering and other response styles? The Miranda report authored by Dr. Bruce Frumkin and reproduced in Heilbrun et al. (2014) provides a strong example in using multiple measures for feigned cognitive impairment with the Minnesota Multiphasic Personality Inventory (MMPI-2; Hathaway and McKinley 1989) addressing feigned psychopathology. In stark contrast, three reports in Appendix G entirely overlooked any standardized assessments of malingering. Clearly, forensic practitioners must decide for themselves regarding whether malingering should ever be overlooked in high-stakes forensic evaluations. As an individual preference, many practitioners may want to consider malingering to be a standardized component of Miranda consultations and subsequent reports. Alternatively, some practitioners may prefer not to evaluate malingering if their expert opinions indicate little or no impairment of Miranda-relevant abilities. In light of rival hypotheses, subsequently discussed in the context of professional ethics, it may be argued that forensic practitioners have both ethical and professional obligations to systematically differentiation genuine from feigned presentations of compromised Miranda abilities.
The forensic reports differ substantially in their reliance on specialized Miranda measures. Interestingly, the Dr. Frumkin report did not include any specialized measures, despite his having advocated for Grisso Miranda Instruments (GMI; Frumkin et al. 2012). However, it might be simply explained by the GMI’s limited availability. Also of interest, the most recently published Miranda report (Melton et al. 2018) apparently still favored the GMI (Grisso 1998) over the revised version (Miranda Rights Comprehension Instruments (MRCI; Goldstein et al. 2014). In general, the majority Miranda reports utilized specialized Miranda measures including the GMI, MRCI, and Standardized Assessment of Miranda Abilities (SAMA; Rogers et al. 2012). When appropriate for examinees (e.g., language and ability to communicate), we recommend the inclusion of specialized Miranda measures because they standardized the assessment of Miranda abilities and provide the court with evidence of empirical validation.
How Should Miranda Reports Be Structured?
The six Miranda reports in Appendix G provide a broad range of options for organizing the findings for a Miranda evaluation. To illustrate different components of Miranda reports, Appendix H includes a sanitized and partially redacted Miranda report. Our primary goal is to illustrate one approach that covers the various components that should be considered in most Miranda reports. It is organized into five major sections: (1) Overview of the Evaluation, (2) Diagnostic Findings, (3) Assessment of Response Styles, (4) Assessment of Miranda Abilities, and (5) Conclusions. Each will be briefly discussed using brief titles to facilitate subsequent reviews.
Overview of the Evaluation
A brief summary of the referral question provides a vital reference point for the remainder of the report.3 The overview addresses the methods used for conducting the Miranda evaluation. Our goals are twofold: (1) clearly communicate regarding important elements of the assessment and (2) provide sufficient details for expert testimony. Why does the report in Appendix H provide details about assessment methods? Like all professionals, we surmise that attorneys do not want to admit to being uninformed. Especially given the technical nature of tests—as well as extensive use of acronyms—it may be helpful to provide something similar to a glossary. Collateral interviews are missing from this section because the examinee had few social contacts, beyond his estranged girlfriend, who was not considered an objective source of information. Within the overview, notification regarding the forensic evaluation, plays an essential role.
The overview may also provide a summary of the Miranda prongs, according to your understanding. Please consider the following: “In conducting this Miranda evaluation, I relied upon the criteria set forth by the Supreme Court of the United States in Miranda v. Arizona (1966) that such waivers must be made ‘voluntarily, knowingly, and intelligently’ (p. 444). To my understanding, the Court subsequently established in Colorado v. Connelly (1986) that the ‘voluntary’ prong of this standard is limited to external coercion by law enforcement personnel.” We recommend consulting with the retaining counsel regarding the applicability of any additional case law.

Diagnostic Findings
This section outlines the specific disorders that were diagnosed and clearly specifies whether each disorder was present and its severity at the time of the Miranda advisement and waiver. A description of the SADS-C, which may be applied to discrete time periods, is illustrated in Appendix H. More generally, mental health history represents an essential source for substantiating or questioning diagnoses retrospectively considered at the time of the arrest-warning-wavier decision. As a parallel, educational records and testing will be used similarly for intellectual disabilities and learning disorders.

Assessment of Response Styles
It is our practice to include malingering and other response styles as a standard component of forensic reports. Forensic practitioners may wonder whether this is necessary when nothing remarkable was found. Yes, for two reasons. First, it demonstrates to the attorneys that you considered malingering and other response styles seriously. Second, as both of the authors of this book can attest, forensic practitioners may enter the case months your Miranda evaluation and provide their own impressions of malingering, sometimes without much substantiating evidence. Belated appending an addendum to address malingering in the other expert’s report (1) appears to implicitly acknowledge a major omission in your report, and (2) may be construed as a partisan maneuver.

Assessment of Miranda Abilities
This major section represents the heart of Miranda report. Prior to beginning the formal assessment, it is imperative to consider any major confounds. For instance, has counsel “assisted the suspect in understanding [Miranda] rights (Scott 2018, p. 276)? For investigating Miranda abilities, it is important to examine the particular Miranda warning administered to this arrestee in order to provide a framework for subsequent analyses. As illustrated in Appendix H, Miranda components vary substantially in length (e.g., 11–30 words) and reading level (e.g., grade 5.8–12.2). For Miranda comprehension, we prefer a bottom-up approach being with Miranda-relevant vocabulary and moving to Miranda recall. Regarding the latter, forensic practitioners should be report on the modality used (e.g., oral or written) in their evaluations and document its correspondence to the actual advisement.
Also, with a bottom-up approach, Miranda reasoning begins with Miranda misconceptions, which may or may not, be relevant to the examinee’s waiver decision. It ends with the Miranda Reasoning Measure (MRM; Rogers et al. 2012), which systematically evaluates the underlying quality of reasons considered by the examinee for exercising or waiving Miranda rights.

Conclusions
Reports that come abruptly to an end without summarizing key forensic points may frustrate all parties. For the Miranda report in Appendix H, the decision was made to parallel the major sections previously described. It provided a valuable opportunity to underscore the crucial points presented in the body of the Miranda report. Indeed, Miranda evaluators may anticipate that in some instances—due to time pressures or an unfamiliarity with mental health “jargon” (DeMier and Otto 2017; Soliman and Resnick 2018)—conclusions may be the only major sections to be read closely. When applicable, concerns with respect to the forensic evaluator’s “cultural competence” (Karson and Nadkarni 2013a, p. 143) may also be addressed at this point.

Ethical and Practice Guidelines for Miranda Communications
“Both forensic psychiatry and forensic psychology function on the basis of their own finely-tailored and laboriously constructed sources of ethical guidance” (Farrell and Drogin 2016, p. 28). The professional ethics promulgated by national associations may or not be enforceable by licensing boards and ethics committees. Nonetheless, they are convincingly characterized by courtroom lawyers as contributing to a standard of practice or care (Drogin and Meyer 2011; Segal and Kinscherff in press). When this occurs, the credibility of a forensic report may be judged, perhaps even with ensuing liability on the part of the forensic evaluator (Gold and Davidson 2007; Marett and Mossman 2017; Vanderpool 2016).
Ethics for Psychologists Relevant to Forensic Practice
The American Psychological Association’s Ethical Principles of Psychologists and Code of Conduct (EPPCC) once addressed “Forensic Activities” in a separate range of enforceable Standards (American Psychological Association 1992, p. 1610); however, this distinct emphasis was removed almost two decades ago (American Psychological Association 2002). The current version of the EPPCC (American Psychological Association 2017) still refers to “forensic matters” in five instances, which are enumerated here:	1.Introduction and Applicability. The current EPPCC applies broadly to “forensic activities” (p. 1), thus incorporating all Standards that, when relevancy to Miranda evaluations, is considered, will most importantly include those that address “Competence” (p. 5), “Human Relations” (pp. 6–7), “Privacy and Confidentiality” (pp. 7–8), and “Assessment” (pp. 12–13).

 

	2.Boundaries of Competence. Standard 2.01
                        
                        
                       states that “when assuming forensic roles, psychologists are or become reasonably familiar with the judicial or administrative rules governing their roles” (p. 5). Miranda reports and testimony will need to be communicated in accordance with such rules.

 

	3.Bases for Assessment. Standard 9.01
                        
                        
                       maintains that psychologists’ “reports” and “forensic testimony” must be based on “information and techniques sufficient to substantiate their findings,” proffered “only after they have conducted an examination of the individuals adequate to support their statements or conclusions” (pp. 11–12). Miranda reports and testimony will typically have to be based on such direct, professional involvements, unless certain limitations and notifications are documented.

 

	4.Informed Consent in Assessment. Standard 9.03
                        
                        
                       requires that when psychologists employ “the services of an interpreter,” informed consent is obtained for this purpose, with both “reports” and “forensic testimony” containing “discussion of any limitations on the data obtained” (p. 13). Miranda reports and testimony are likely to reflect such services, when English is not the defendant’s primary language (Johnson and Torres 1992; Rogers et al. 2009).

 

	5.Explaining Assessment Results. Standard 9.10
                        
                        
                       calls upon psychologists to “take reasonable steps to ensure that explanations of results are given to the individual or designated representative,” with forensic evaluations as a potential exception. It may be prudent for Miranda reports to reflect this exception specifically.

 




The American Psychological Association’s (2013) Specialty Guidelines for Forensic Psychology (SGFP)
                
                
                
               are explicitly styled as “aspirational,” and are “not intended to serve as a basis for disciplinary action or civil or criminal liability” (p. 8). Notwithstanding this disclaimer, the SGFP offers practical advice germane to Miranda reports and testimony. They likely to be consulted by counsel and forensic practitioners regarding whether forensic practices in a particular case meet or fail to meet these standards. For example, such appraisals may be used in cross-examinations to underscore that a particular Miranda evaluation fell far short of these aspirational standards. The SGFP devoted to a section to “Professional and Other Public Communications” include the following:	1.Accuracy, Fairness, and Avoidance of Deception. Guideline 11.01 recommends that forensic practitioners “make reasonable efforts to ensure” that their “professional reports and testimony” are “communicated in ways that promote understanding and avoid deception (p. 16).” It also provides a further specification that forensic psychologists do not (1) “distort or withhold relevant evidence,” (2) “participate in misrepresentation of their evidence,” and (3) “participate in partisan attempts to avoid, deny, or subvert the presentation of evidence contrary to their own position or opinion” (p. 16).

 

	2.Differentiating Observations, Inferences, and Conclusions. Guideline 11.02 suggests that forensic practitioners “strive to distinguish” between such important concepts, and further notes that they are “encouraged to explain the relationship between their expert opinions and the legal issues and facts of the case at hand” (p. 16).

 

	3.Disclosing Sources of Information and Bases of Opinions. Guideline 11.03 indicates that forensic practitioners “are encouraged to disclose all sources of information obtained in the course of their professional services.” They should also “identify the source of each piece of information that was consider and relied upon in formulating a particular conclusion, opinion, or other professional product” (p. 17).

 

	4.Comprehensive and Accurate Presentation of Opinions in Reports and Testimony. Guideline 11.04 affirms that forensic practitioners should “offer a complete statement of all relevant opinions that they formed within the scope of their work on the case, the basis and reasoning underlying the opinions, and an indication of any additional evidence that may be used in support of the opinions to be offered.” They should “limit discussion of background information that does not bear directly upon the legal purpose of the examination or consultation” (p. 17).

 

	5.Commenting Upon Other Professionals and Participants in Legal Proceedings. Guideline 11.05 advises that forensic practitioners “seek to represent their disagreements in a professional and respectful tone,” based upon “a fair examination of the data, theories, standards, and opinions of the other expert or party” (p. 17).

 




Like any other forensic mental health communications, Miranda reports and testimony must remain consistent with ethical standards and should comport with the spirit—if not necessarily the exact letter—of aspirational guidelines. Of the various negative descriptors that can be leveled against Miranda communications, presumably “unethical” is the most potentially injurious, to counsel, the expert, and the client alike. Penalties for unethical conduct can range far beyond the Miranda matter at hand to sanctions delivered by state licensing boards, professional guilds, and courts with jurisdiction over malpractice cases (Gutheil and Drogin 2013).
Ethics for Psychiatrists Relevant to Forensic Practice
The American Psychiatric Association’s Principles of Medical Ethics with Annotations Especially Applicable to Psychiatry (2013) refers broadly to the psychiatrist’s professional responsibilities to that affect the notification of forensic examinees; they “fully describe the nature and purpose and lack of confidentiality to the examinee” at the outset of an examination (p. 7). Of particular relevance to Miranda arrestees, these Principles also “preclude the psychiatric evaluation of any person charged with criminal acts prior to access to, or availability of, legal counsel” (p. 7). In addition, psychiatrists should “disclose only that information which is relevant to a given situation [and] avoid offering speculation as fact” (p. 6).
The American Academy of Psychiatry and the Law (AAPL)
                
                
                
               has promulgated Ethics Guidelines for the Practice of Forensic Psychiatry, applicable to “psychiatrists practicing in a forensic role” in an attempt to reduce “inherent potentials for complications, conflicts, misunderstandings and abuses” (2005, p. 1). Portions of these guidelines relevant to the reports and testimony of Miranda evaluators include the following:	1.
                        Confidentiality
                        
                        
                      . Guideline II establishes that “information or reports derived from a forensic evaluation are subject to the rules of confidentiality that apply to the particular evaluation, and any disclosure should be restricted accordingly” (p. 1).

 

	2.Consent. Guideline III mandates that “the informed consent of the person undergoing the forensic evaluation should be obtained when necessary and feasible” (p. 2). Importantly, forensic reports and testimony should include any observation if the examinee “does not appear capable of understanding the information provided regarding the evaluation.

 

	3.Honesty and Striving for Objectivity. Guideline IV conveys that forensic psychiatrists “should adhere to the principle of honesty and strive for objectivity,” by “basing their forensic opinions, forensic reports and forensic testimony on all available data” (p. 3). When a personal examination is not conducted, this matter should be documented along with any limitations in findings that result from this omission.

 




The same national organization has also provided an AAPL Practice Guideline for the Forensic Assessment, styled as “a review of legal and psychiatric factors to offer practical guidance in the performance of forensic evaluations,” including an emphasis on “report-writing and giving testimony in court” (2014, p. S3). Some examples include the following:	1.Assessments without an Interview. Guideline 5.1 states that “if an assessment is limited to a record review with no interview, this limitation should be discussed in the report and testimony, which should indicate why a personal interview was not performed” (p. S14).

 

	2.Adjunctive Tests. Guideline 8.1 points out that “when a psychologist has performed the test and scoring and provides a report, unless the psychiatrist has specialized training, [s]he should not claim expertise in the area.” Nonetheless the psychiatrist should have a general understanding of the specific test with the understanding “a psychologist can be called to provide testimony, if necessary” (p. S26).

 

	3.Uncooperative Evaluees. Guideline 10.1.3 asserts that “if a forensic evaluee remains uncooperative, the evaluator may have to resort to conducting an assessment through the use of collateral sources.” In this instance, the psychiatrist informs the court regard the unsuccessful effort as well as any “limitations of the opinion” (p. S33).

 




Testifying about Miranda Evaluation Findings
Forensic practitioners in Miranda cases, having written up his or her report, may subsequently be called—with appropriate communication and preparation—to testify by retaining counsel. Miranda testimony requires careful, collaborative preparation. Far more so than when the Miranda report was composed, close cooperation with retaining counsel will be critical. The goal is not, of course, to allow the lawyer to speak through the expert—rather, the lawyer needs to bring out the very best of what the expert has to say about relevant Miranda issues, in a fashion every bit as legally compelling as it is scientifically supportable.
What Is the Best Way to Prepare to Testify about Miranda Findings?
If the advice in this chapter has been followed so far, then we already have our answer to the question posed in the subheading. The best way to prepare for testifying about Miranda findings is to write a counsel-requested, appropriately conceptualized, ethically adherent, and consistently formatted report. It should also focus on relevant Miranda domains, including when feasible both nomothetic and case-specific findings.
As forensic practitioners, we are not the only professionals to consider the importance of Miranda findings in the eventuality of a suppression hearing. Attorneys are highly invested in the success of such an enterprise, as measured in terms of a suppressed statement or an advantageous (or non-advantageous) plea bargain. Both prosecuting and defense attorneys desire for expert testimony be provided with clarity in a well-organized manner that seeks to educate if not persuade the judge holding this hearing.
We are unaware of any statistics on what percentage of Miranda cases has resulted in a full-blown suppression hearing. However, as a strictly practical matter, that percentage does not really matter. To maintain high professional standards, the following principle is emphasized to because of its crucial importance: Every Miranda evaluation must be written as if testimony at a suppression hearing is an established certainty. To act or assume otherwise would be tantamount to professional misconduct by the expert witness and the retaining counsel.
According to Drogin and Barrett (2007, pp. 482–483), counsel will endeavor to take testimonial pulse of the testifying expert in Miranda cases. Ten related characteristics are reproduced:	1.Relevant. Is the anticipated testimony of actual value for the client’s case, or does it subtly undermine the case?

 

	2.Admissible. Do experts understand the evidentiary rules, case law, and statutes as applied in their jurisdiction, and have they considered how their conclusions meet this standard?

 

	3.Pertinent. Is the anticipated testimony pertinent to matters really at issue in this case, or is it instead inflammatory, harassing, or speculative?

 

	4.Consistent. Do proffered diagnoses comport with the relevant diagnostic criteria?

 

	5.Ethical. Are all aspects of the conduct of the examination, reporting, characterizations, conclusions, and recommendations consistent with the ethical codes relevant to the expert’s particular profession?

 

	6.Accurate. Have the professional report and supportive test data been scanned for typographical errors, mathematical accuracy, and potentially misleading language?

 

	7.Authoritative. Have experts satisfactorily documented relevant degrees, credentials, and experience, with the type of supporting documentation that underscores the appropriateness of these particular professionals addressing the forensic issues at hand?

 

	8.Supported. Are experts prepared to provide copies of, and to cite at trial, research and other literature supportive of their methodology and positions?

 

	9.Comfortable. Are experts aware of and comfortable with the ramifications of stating their opinions, in light of the potential reactions of various professional and public interest communities?

 

	10.Oriented. Do experts fully understand where they are to be, when they are to testify, how early they are to arrive, where they are to park, in what order the case is expected to proceed, and for how long the case is expected to continue?

 




Forensic practitioners may vary widely regarding the impressiveness of their credentials and their level of courtroom savvy regarding testimony. While true, that observation is only helpful from the perspective of preparation. All forensic practitioners need to prepare or over-prepare that take into account their experiences at testifying and any vulnerabilities, ranging from anxiety to overconfidence.
What is needed for effective testimony? In consultation with counsel, it should clearly meet all evidentiary requirements. Although no testimony is error-free, Miranda experts are expected to know most important facets of the case and present clearly understood testimony that conveys a strong sense of fairness and candor. The bases of expert opinions should be presented persuasively so that the presiding judge can easily grasp the reasoning and underlying clinical data. For most disputed Miranda cases, the opposing counsel has retained his or her own expert with differing opinions from your own. Testimony on both direct and cross-examination should respectfully take into account these differing opinions and be prepared to discuss them fairly and cogently.
Gutheil (1998) propounded the memorable “Six Ps of Trial Preparation
                
                
              ,” which included careful attention to (1) preparation, (2) planning, (3) practice, (4) pitfalls, (5) presentation, and (6) pretrial conference. Concerning the last of these, Gutheil and Drogin (2013) later expanded on the last consideration to advise that:	It is essential that you meet with counsel (in court, at counsel’s office, or at your office) immediately before you go on the stand each day. This will enable you to find out what new facts or issues have come to light and what the emotional tone is in the courtroom. Do not accept evasion of such meetings. Some attorneys are surprisingly casual about this, suggesting that “Well, we’re going on at 9:00 A.M., so why not come by the courthouse around, oh, say, 8:50. We’ll have a cup of coffee and we’ll chat.” Don’t hesitate to reply: “I’m sorry, that’s unacceptable. I can meet with you at 8:00 in the morning in the courtroom conference room, or 7:30 P.M. in your office the night before, and we’ll review my testimony so I’ll be better prepared for what we’re getting into.” (pp. 79–80)




How Does Direct Examination Work When We Testify about Miranda Findings?
The Miranda report serves as an initial blueprint that is likely to change as the case progresses. Although this blueprint might be possibly viewed as “comfort zone,” it may also provide forensic practitioners with false comfort. Whether forensic practitioners agree or not, retaining counsel can change course of testimony, at whatever time and for whatever reason. Lest practitioners forget, opposing counsel may also affect the nature of testimony, directly by objections and indirectly by other actions, such as calling a rebuttal expert in anticipation one’s testimony. At the suppression hearing, testimony is limited to the questions asked as well as the temperament of the presiding judge. The following quote is worth considering that expert witnesses “should not assume that they will be allowed or otherwise able to supplement this evidence at their will on the witness stand” (Drogin and Williams 2018, p. 527).
There are two basic models of direct examination have been characterized as “building-up” and “unfolding” (Rogers and Shuman 2005). The building-up builds from simple to complex with observable data providing the bases for conclusions and opinions” (p. 77). When applied to Miranda, “general opinions that combine specific conclusions (e.g., relevance of an intellectual disability to Miranda deficits)” (Rogers and Drogin 2014, p. 148).
The unfolding model reverses the process; it begins with the bottom-line and works backwoods. When an opinion is elicited, the attorney asks for its basis: “What led you to this conclusion?” (Rogers and Drogin 2014, p. 148). Building up and unfolding are thus quite similar, corresponding to the previously described “bottom-up” and “top-down” approaches to structuring Miranda reports (Rogers and Shuman 2000). Therefore, the structure of the Miranda report may suggest a natural flow for direct examination (e.g., top-down reports resulting in unfolding testimony).
In keeping with the components of a Miranda report previously illustrated, counsel is likely to outline testimony in an organized manner. Next, we have outlined general topics for direct testimony using a bottom-up model with major points being provided with a brief commentary:	1.Qualification of the witness. This component provides an opportunity to introduce the expert and present some of his or her accomplishments. It also helps to focus and calm an expert, who may have been waiting hours, if not days, to testify.

 

	2.Review relevant sources of information: Judges need to be well informed regarding the depth and breadth of the Miranda evaluation. Sources include records and collateral sources.

 

	3.Tests and specialized forensic measures: Without testing the judge’s patience, a brief review of standardized methods, buttressed with several demonstrative displays, may be informative.

 

	4.Defendant’s background: The judge has already had ample opportunity to review the expert’s report. Testimony should attend to two matters: key points and balanced presentation. Regarding the latter, consider the following maxim: The more partisan the presentation, the less credible the expert.

 

	5.General clinical findings: Testimony should be guided by relevance to Miranda abilities with direct connections lucidly provided.

 

	6.Miranda findings and conclusions: Visual displays of complex material—such as data from specialized Miranda measures—should be strongly considered. Keeping in mind the goal is to persuade and not perplex, keep it simple. On the SAMA, for example, just report percentiles with simple descriptions using an easily understood format, such as a bar graph. Colors can be used to emphasize differences; for example, average abilities might be in green and extreme elevation in intense red.

 

	7.Expert Opinions: With the bottom-up model, these are provided at the very end. They provide an opportunity to underscore the key conclusions already provided in earlier sections.

 



The overriding themes involve clarity and credibility. As noted, visual displays are essential for learning technical knowledge and potentially persuading judges. How can they go seriously wrong? Like all professionals, judges do not want to feel confused, and understandably, might blame the testifying expert for the frustrations of overly-complex displays. How can experts play into the hands of opposing counsel? Anything but the simplest display may be used to systematically disadvantage the expert. By asking detailed questions on cross, even an initially sympathetic judge may quickly lose patience with what appears to scientific mumbo-jumbo.
In some jurisdictions, concerns may be raised with respect to Miranda opinions that focus directly on the validity of the defendant’s waiver. This potentially problematic notion involves “ultimate issue” testimony, perhaps best operationalized in the following fashion: “when a witness uses the same words that will be presented to the jury, a line has been crossed” (Buchanan 2006, p. 14). Caselaw or statutes may prevent such testimony, or the trial judge may be hesitant to allow it. Rather than venture so far, forensic practitioners may be equally effective by focusing their opinions of the three Miranda prongs, concerning whether the Miranda waiver was effectuated voluntarily, knowingly, and intelligently. Given the court’s legal knowledge and judicial expertise, we see no reason to go further and risk overreaching our role as a testifying expert.
How Does Cross Examination Work When We Testify about Miranda Findings?
Eventually, the other side has its say. Presented with an opportunity—who can know how seriously it may have been taken—to review the Miranda report, opposing counsel will attempt to do what is necessary to counter, contradict, dispute, undermine, and generally dismiss the evaluator’s scientific opinions on legally relevant issues (Frumkin 2010)
The classic cross-examination question is really not a “question” at all. Instead, it is a brief statement—worded as a question—that opposing counsel is seeking to have the Miranda evaluator either endorse or deny. Rarely, if ever, would such a statement be complicated invitations to explain. Instead, the opposing counsel is, in effect, testifying through the Miranda evaluator, using the Miranda evaluator’s voice. Consider the following questions on cross-examination: “Did you evaluated my client for 5 h at __ County Jail?” “Did you administered the SAMA?” “Does your report include all of your opinions?” Dozens of seemingly simple questions might be presented.
What is purpose of making so many apparently innocuous inquiries? For forensic practitioners, one worthy goal might entail lulling them into letting down their guard, assuming this approach seems nearly an almost rote and possibly purposeless exercise. To underscore a pivotal point: Complacency has no place in the courtroom and obviously not with cross-examination. Beyond forensic practitioners, the counsel presenting the cross may have another agenda or strategy that will applied to the overall case, perhaps during a closing argument that will be voiced long after the Miranda evaluator has left the courthouse.
Rogers and Drogin (2014) have identified a series of general cross-examination notions germane to Miranda-related testimony (pp. 157–159):	1.Two questions deep. Opposing counsel will prepare a problematic question, designed to evoke a controllable “yes-no” answer, with a follow-up question in reserve should the witness prove difficult to manage.

 

	2.Flying solo. Given the tendency of witnesses to speak their own language and to frame responses in a fashion inimical to legal reasoning, opposing counsel is likely to have retained a “consulting” or otherwise “non-testifying” expert of his or her own to contribute to the construction of cross-examination questions.

 

	3.Practice runs. Opposing counsel may have trained for cross-examination by asking similar questions of his or her own experts, who have volunteered to support this exercise by taking your role during a mock hearing.

 

	4.Structuring cross-examination. Identified weaknesses in the Miranda evaluator’s report have been identified as the nuclei of patterned inquiries that are designed by opposing counsel to exploit shortcomings and highlight alleged examples of confirmatory and other biases.

 

	5.Potential weaknesses. Demonstrative displays may be utilized by opposing counsel to draw the greatest possible attention to typographical errors in—or problematic omissions from—the Miranda evaluation report.

 

	6.The implicit deal. This cross-examination gambit consists of opposing counsel’s attempt to “turn” a vulnerable forensic practitioner by professing admiration of the expert’s truthfulness in exchange for less vigorous adherence to the thrust of the Miranda evaluation report.

 




No report is perfect, and no witness is invulnerable. Faced with a seemingly effective cross-examination, the forensic practitioner in a suppression hearing should remain calm, courteous, and professional. Under no circumstances should forensic practitioners be lured into venturing beyond their data, in an attempt to anticipate or respond to opposing counsel’s problematic assertions. Whatever real or imagined deficiencies lurk in the Miranda evaluation report, these are only going to be made worse by over-reacting, self-serving obfuscation or other modes of improvisation on the witness stand. It is important to remember that retaining counsel maintains an opportunity to conduct a redirect examination on relevant issues in order to repair or mitigate the apparent damage (Shellow 2003).
Forensic practitioners will likely fare well in the courtroom if they have take the proper steps. These steps include a clearly written and balanced Miranda report, diligent preparation for direct examination, and planning for cross-examination. The planning typically involves finding information from the local professionals about the style of cross-examination typically practiced by the attorney.
In addition, forensic practitioners are likely to be effective if they remain true to their professional role and responsibilities. In doing so, they avoid any personalized advocacy or armchair lawyering. Instead, they should consider themselves as experts on Miranda issues who functions as effective teacher in the courtroom. A consistent focus on the reasons we were retained in the first place, and the true purpose of our current presence in the courtroom will invariably stand us in good stead as competent witnesses and as representatives of our respective mental health professions.
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Footnotes
1The American Academy of Psychiatry and Law (Mossman et al. 2007) developed practice guidelines for competence to stand trial that includes four pages on preparing written competency reports. While approved by the AAPL Council, it should “not be construed as dictating the standard for this type of evaluation” (p. S3).

 

2Two contrasting examples are included in Rogers and Drogin (2014).

 

3In the cases of multiple referral questions, it is professionally prudent to submit separate forensic reports.
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Overview
This chapter complements the six that have preceded it in providing a very broad perspective on non-consulting roles that very much need the varied yet important contributions of forensic practitioners. As detailed in earlier chapters, Miranda misknowledge and misconceptions continue to be pervasive among the public and professionals alike. From a public perspective, educational efforts may seek to inform persons generally as well as to ameliorate their often inchoate and wrong-headed understanding of their Constitutional safeguards. From a professional perspective, education should be supplemented with training that will vary from basic knowledge to specialized skills. Beyond education and training, forensic practitioners should seriously consider playing an advocacy role for improving the Miranda process.
How is this chapter organized to achieve its different objectives? Beginning at the broadest level, the first section addresses the pressing need to familiarize professionals and members of the public regarding Miranda rights and concomitant safeguards. With increasing focus, the second and third sections center on the education and training of forensic practitioners and criminal-law attorneys respectively. The fourth section promotes a research agenda for next generation of Miranda priorities. Finally, the fifth section explores advocacy roles for enhancing Miranda practices to ensure an informed and just process that respects all stakeholders.
Promoting Awareness of Miranda Rights
Public Awareness
Dozens of YouTube clips are readily available on Miranda warnings, some of which are been downloaded in more than 10,000 instances. Based upon a cursory review of several clips, it appears that the majority of comments involve persons who either misunderstood their rights or perceived themselves as being tricked by law enforcement. Thus, their education about Miranda warnings and how to invoke them apparently came too late. What is entailed in these clips? They vary from a minimalistic approach (i.e., 16 s) to detailed and well-organized material. The overriding problem in seeking relevant Miranda information might best be characterized as 
                meta-ignorance
                
                
               (see Rogers 2011), which is defined as “not knowing that one does not know” (Smithson 1993, p. 135). Obviously, the public in general may not be motivated to seek relevant Miranda knowledge unless its members are aware of their own misinformation.
Rogers et al. (2013a) surveyed members of the community via jury pools in a large urban county. Surprisingly, 33% disclosed very little Miranda knowledge, estimating it to be merely in the 0–20% range. Focusing only on a typical Miranda warning, they recalled less than half (42%) and even had problems with the “right to silence” (73%). The message is crystal clear: one third of the well-educated public—averaging 15 years—are simply uninformed about even the basic components of Miranda warning.
Is poor Miranda recall linked to Miranda misconceptions? According to Rogers et al. (2013a), members of public—aware of their limited Miranda knowledge—fared the worst, averaging very close to a 30% rate of Miranda misconceptions. As a cautionary note, however, even the best group (comparatively well informed with high self-appraisals) still yielded about a 22% rate of Miranda misconceptions (Rogers et al. 2013a). Beyond the realm knowledge per se, Miranda misconceptions may also substantially influence jurors in criminal trials that involve self-incriminating statements.
Many Americans may feel justly proud of their safeguards and freedoms as enshrined by the Bill of Rights (Hentoff 1999; Magliocca 2017) but not substantially realize the limited scope of these rights when applied to custodial arrestees. Rogers et al. (2016b) utilized jury pools to investigate which rights that members of the public believed were protected Miranda rights, and how much they agreed with those rights. Widespread misconceptions are illustrated in Box 7.1.1
Box 7.1

                Percentages of Misappraisals for Miranda Safeguards and Percentages Approving of this Protection
                	1.81%: Immediately informed of rights when detained (90% approve)

 

	2.70%: Informed why arrested or detained (92% approve)

 

	3.57%: Provided a written copy of their rights (70% approve)

 

	4.55%: Right to a phone call (91% approve)

 

	5.51%: Free assistance by an interpreter (79% approve)

 

	6.33%: Have access to evidence as a suspect (75% approve)

 




              

What went wrong? The public inaccurately pictured arrestees being immediately informed of their Miranda rights and provided with a written copy for easy reference. As also discussed in Chap. 4, they were also convinced that law enforcement must accurately apprise them about the reasons for their arrest, apparently misinformed by countless police dramas in which officers intone “you are under arrest for __ (specific charge).” Quite to the contrary, no charges need to be articulated, or false charges might even be proffered. Regarding additional protections, phone calls or access to interpreters need not be provided to arrestees. As perhaps the most concerning issue, apparently one-third strikingly erred in viewing police questioning as a collaborative rather than as adversarial process that obligated police officers to share their evidence with the suspect in question as the investigation continued.
Notably, most members of the public agree or strongly agree with the afforded protections. Indeed, three protections (#1, #2, and #6) essentially achieve close to a full consensus, with very few opposing them. When neutral views are removed only a combined average of 4% either disagrees or strongly disagrees. Of the remaining, a large majority are naively convinced that the investigative process is collaborative instead of adversarial. It is difficult to imagine the effective prosecution of criminal cases if law enforcement was compelled to hand over to the accused both incriminating and exculpatory evidence as each case progressed.
Does it matter that the public is so badly misinformed? We believe it has implications on both for personal and community contexts. With very infrequent occurrences, members of the public may themselves be arrested. It is very clear that detainees learn very little about their Miranda rights at the time of their arrests in order to correct serious misconceptions (Rogers and Drogin 2015). Regarding prospective jurors within the community context, research has yet to examine how serious misconceptions may affect their initial understanding and subsequent interpretation of the evidence. For instance, if jurors believe that a particular defendant was fully apprised of the evidence against him or her, they might misattribute more rational understanding to the defendant than was actually the case.
A misinformed public may take false comfort in believing that the legal system affords many more 5th Amendment protections than are actually provided. As illustrated by Rogers et al. (2016b), most of the public understandably may have no motivation to advocate change if they wrongly assume the police officers will be entirely candid with arrestees about the criminal charges, extent of the evidence, and their Constitutional safeguards. Other incorrect beliefs involve access to interpreters, communications between non-citizens and their embassies, and physical copies of any evidence (e.g., photos and recording). With such a broad array of assumed access and protections, what further changes could possibly be envisioned?
Perspectives of Law Enforcement
Beyond the public, how do law enforcement view Miranda rights and possible expansions of safeguards for detained suspects? For example, most police officers believe that Miranda protections should be enhanced for arrestees who are impaired due to (1) a mental or physical condition, or (2) immaturity. Slightly more than half (54%) agree or strongly agree that suspects should be apprised of substantive changes regarding the accusations or charges. Perhaps the most striking example occurs when victims of violent assault were alive at the time the arrestee was detained, but subsequently died from their injuries. Interestingly, officers were much more divided on whether arrestees should be required to respond to police questioning; however, most officers still wanted to preserve arrestees’ right to silence, at least as a general principle.
Beyer and Herndon (2018) strongly tried to debunk the notion that law enforcement has routinely trivialized Miranda warnings and waivers. In a qualitative study of 13 federal law enforcement polygraph examiners, they affirmed that federal officers take “Miranda review process very seriously because it is necessary to both ensure that the subject’s waiver of their rights is voluntary and to prevent any future legal challenges from defense attorneys” (p. 237, emphasis added). Two salient points should be considered. First, most examiners asked subjects to read the Miranda waiver aloud as direct evidence of their reading abilities, which is indirectly related to their oral comprehension. The recording of this process certainly provides clear documentation of some relevant reading abilities. Second, although perhaps simply an omission from the study’s reporting, it is concerning to say the least that these federal officers focused only on the voluntariness of the Miranda waiver, but did not also duly consider whether it was effectuated knowingly and intelligently.
A more objective approach to officers’ roles would involve a systematic review of recordings from actual cases of Miranda warnings and waivers. As a British example, Walsh and Bull (2010) operationalized standards from “deficient” to “highly skilled” for evaluating the United Kingdom’s analogue to Miranda warnings. As a point for comparison, a rating of “3” was “defined as the minimum acceptable score” (p. 309). Unfortunately, law enforcement generally failed to adequately check (i.e., mean scores ranging from 1.58 to 2.30 on a scale from 1 to 5) on whether suspects had a correct understanding of their rights as the accused. Similar research on Miranda warnings would be invaluable in evaluating both officers’ attitudes about their importance as well as ensuring some level of understanding.
Consulting on Jury Selection in Miranda/Confession Cases
This major section is intentionally highly focused and succinct. The rationale for such brevity is straightforward: Confessions often constitute the most compelling evidence against the defendant. As a result, we surmise that nearly all criminal cases with outright confessions are resolved by plea bargaining, and that the same is true for most cases involving at least partial admissions. A major exception may be found in capital cases, especially when the prosecution is vigorously pursuing the death penalty. Moreover, such issues may still be germane for jury selection for other criminal matters.
Deceptions in Juror Selections
Attorneys and their consultants must come squarely to terms with the fact that voire dire—especially in open court—may be co-opted by concerns of social desirability that convincingly override candor as it relates to strongly held views. Using undergraduates as a sample of convenience, Rogers et al. (2018) found that all questions adapted from actual capital juror questionnaires were highly susceptible to denying one’s viewpoints, or even espousing the opposite perspective. Misrepresentations were typically in the range 30–40% across questions. What about participants? About one-fourth admitted that they would intentionally falsify their response to more that 30% of the questions; this “falsification group” averaged about 47% misrepresentations or nearly half.
Will venirepersons deceive attorneys during voire dire about even potentially verifiable matters? Seltzer et al. (1991) surveyed jurors following their actual voire dires and participation on a jury during the trial and sentencing, with profoundly disturbing results. More than twice as many concealed than accurately reported key background information about (1) being victims of crimes (2.8 times) and (2) having personal relationships with law enforcement (2.4 times). In addition, their presumably undisclosed personal views may occasionally have directly affect verdicts. Despite judges’ instructions to the contrary, 7% erroneously concluded that a defendant’s decision not to testify constituted clear evidence of his or her guilt.
Voire Dire: Known Failures and Potential Avenues
Known Failures
For decades, researchers on jury selection have clearly known what doesn’t work. Regrettably, this information has not been shared effectively with trial attorneys, who unknowingly continue to employ time-honored but fundamentally flawed voire-dire practices. Attorneys persist with their sometimes heavy-handed efforts to ingratiate themselves with prospective jurors, which results in an overwhelming percentage of voire dire questions being answered in socially desirable direction. How high is overwhelming? In their classic study, Balch et al. (1976) found that more than 99.9% of the responses to voire dire questions were consistent with socially desirability. Beside such leading questions, other examples of ineffective inquiries used in voire dire include double-barreled (i.e., asking two questions in one) and close-ended questions (Son 2004). To ask the obvious, how can biased or deceptive jurors be identified, when the type of questioning—primed for social desirability—systematically prevents this from occurring?

Use of Indirect Questions As a Potential Avenue for Honest Responding
Prospective jurors typically express diverse and sometimes polarized views of police officers. In trials featuring a defendant’s self incriminating statement, one potential avenue centered on venirepersons’ general views of law enforcement and perspectives on customary police practices. As an illustration, prosecutors may wish to ask such seemingly innocuous questions as whether perspective jurors feel safe in their community and whether the municipality is doing enough in maintaining the streets in their neighborhoods. Why such general questions? In surveying more than 3000 residents of a large American city, De Angelis and Wolf (2016) found these general questions consistently correlated with their overall views of police and police services, from poor to excellent. Rather than begin with direct questions about how venirepersons view police as trustworthy, more general inquiries should be considered. Especially when voire dire is conducted in open court, such inquiries are also much less likely to be off-putting to other members of the jury pool.

Box 7.2

                Community-based Questions Related to Overall Satisfaction with Police Performance
              
Items (median correlations across a 5 year period)	1.How well are your streets maintained? (r = .36)

 

	2.How well is the city using your tax dollars? (r = .33)

 

	3.How well do you like __ (e.g., community or city) as a place to live? Work? (r = .30)

 

	4.Feel safe? Concerns about property crime? Violent crime? (r = .25)

 

	5.Do you see your community as a good place to live? (r = .25)

 

	6.Were they or a member of their family a victim of crime? (r = −.17)

 





Box 7.2 summarizes questions about the community and overall police satisfaction covering five annual surveys (De Angelis and Wolf 2016). It should be noted that several of the median correlations are derived from subscales focused on a specific issue, with excellent internal consistencies (i.e., alphas > .80); nonetheless, correlations are only included to provide very general benchmarks. With reference to Box 7.2, the higher correlations appear to reflect how responsiveness of their local government to their needs. In addition, the merits of their neighborhood/community experiences also correlated consistently and positively with views of police performance. In contrast, any contact with police failed to enhance community members’ satisfaction and tended to be associated with slightly more negative views. It is our hope that consultants will consider such general questions as non-threatening avenues for venirepersons to express their personal views, at comparatively low levels of self disclosure.
Forensic practitioners are likely to be familiar with other relevant correlates applied to jury selection. Although previously characterized as “scientific jury selection,” the strength of the empirical evidence is sometimes markedly underwhelming. For instance, demographic information—even when combined—tends to account for less than 5% of the variance (Lieberman 2011). Potentially more promise is associated with such personality constructs as authoritarianism, locus of control, and belief in a just world (Kovera 2013). In addition, Seltzer (2006) illustrated the substantial variability in the relevance of commonly used variables, even across similar types of cases, such as racial violence. Interestingly, Seltzer’s work extends beyond defendants and the specifics of their alleged offenses. For instance, it might be useful to evaluate their views of mental disorders and forensic experts.
Potential Questions in Capital Juror Selection
Devine and Kelly (2015) utilized an impressive dataset of the Capital Jury Project (CJP)
                  
                  
                 consisting of more than 1100 actual jurors from 353 death-penalty trials. They created three brief indexes that may directly inform questions for voire dire. First, they constructed a 3-item abbreviated Aggravation Index consisting of past violence, brutality and victim suffering; it substantially predicted capital sentencing, with an odds ratio of 1.49. In addition, they also created a 3-item abbreviated Mitigation Index, which entailed the following defendant characteristics: youthfulness (less the 18), no prior criminal history, and intellectual disabilities. Predictably, it produced a low odds ratio for capital sentencing of .47. Finally, they developed the 3-item Altered Cognitions Index (i.e., under the influence of alcohol, psychological duress, and mentally disorder), which yielded an even lower odds ratio of .39.
What do the CJP indexes have to do with capital jury selection? They provide forensic consultants with real-world understanding of what variables may be widely influential across capital cases. For instance, prosecutors might wish to seek out jurors whose facial expressions portray disgust and disapproval when asked general questions about brutal murders. Both sides of the bar may watch closely when questions about mental disorders or intellectual disabilities are raised. Defense attorneys may also be especially observant for empathic expressions in response to questions about immaturity and psychosocial stressors. Please note that immediate affective reactions during voir dire are given far greater weight over verbalized answers, which are highly vulnerable to social desirability.
Devine and Kelly (2015) research on capital jurors may provide on further insight into verdicts in death-penalty cases. Could skepticism play a key role in capital jury sentencing? Although empirically untested, we surmise the skeptical jurors might be have more lingering doubts about the verdict, if they take seriously the standard of proof (i.e., “beyond a reasonable doubt”). Why does this matter? The most compelling finding in Devine and Kelly (2015) is italicized to emphasize its importance: The presence of lingering doubts highly predicts a non-capital verdicts. The odds ratio is extremely low, at .06. To put this ratio into the proper perspective, the death-penalty was recommended during the penalty phase in only one of every 16 death-penalty cases, when lingering doubts remained.

Training and Consultation of Forensic Practitioners
Training
For forensic internships and post-doctoral fellowships, a comprehensive list of training sites is conveniently available through Association of Psychology Postdoctoral and Internship Centers (APPIC) at https://​www.​appic.​org. Searches can easily be narrowed to “forensic.” However, trainees will need to examine brochures closely for individual sites in order to ascertain the availability of supervised experiences and training for Miranda evaluations. In an informal review of approximately 20 forensic internships or so,2 most sites speak generally to the breadth of forensic assessments, rather than enumerating each forensic referral issue. On occasion, some insights may be provided regarding didactic training or a given supervisor’s research interests.
At present, forensic practitioners have limited opportunities to receive organized training via professional organizations. For example, the American Academy of Forensic Psychology occasionally offers a full-day training on Miranda evaluations (http://​aafpforensic.​org/​upcoming-workshops) but the intervals between such trainings may exceed several years. Although Miranda evaluations is not within their current catalogue of online trainings (checked on October 19, 2018), CONCEPT Professional Training should be checked periodically (https://​www.​concept-ce.​com/​) for new workshops relevant to Miranda evaluations.
Consultations
Individualized consultations on Miranda issues are often the role embraced by both seasoned Miranda experts as well as less experienced forensic practitioners. As an important distinction, most mentoring experts prefer the consultant role over supervision, so that they are not taking on any direct professional responsibilities for the work of another practitioner for whom they may have only limited contact. In an institutional setting, however, the more seasoned practitioner may be formally consigned to a supervisory position.
What is entailed in individualized Miranda consultations? This typically involves supportive guidance through many facets of Miranda evaluations. For the first several cases, knowledge and practice of forensic assessment instruments (FAIs)
                
                
                
               may be essential so that consultees become increasingly confident in their competence. Such foundational skills form the rock-solid basis for further expertise. Beyond FAIs, many consultees need practice and guidance about open-ended and unhurried interviewing on Miranda-related issues. In addition to clinical data, Miranda consultees often need guidance on the integrative steps towards formulating their expert opinions. On this point, a balanced analysis that constitutes the basis of these opinions needs to be well-articulated if they are to be persuasive in forensic communications (reports and testimony; see Chap. 6) to the involved attorneys and the court.
Some consultees are accurately considered to be sophisticated practitioners in their own right. When seeking consultation, they generally have very targeted issues that sometimes center on potentially conflicting views. For example, apparent discrepancies may arise between case-specific information and standardized findings. Also, in cases with multiple experts, the basis for differing opinions often deserves a detailed analysis. Beyond discrepancies, the credibility of examinees must be carefully addressed. Given the potential for self-serving presentations, has the consultee thoroughly considered and presented data that are relevant to response styles and overall believability, as outlined in earlier chapters? Importantly, even seasoned practitioners sometimes omit this analysis when examinees appear genuine and forthcoming throughout the Miranda evaluation. Why is this a significant problem? In their professional role, prosecutors are rightly concerned that many defendants may attempt to “game” the system to avoid their convictions; the inadmissibility of a confession might certainly be seen as a compelling incentive. By including an examination of response styles, forensic practitioners may provide important insights about an examinee’s presentation as it informed their opinions. It may also help to reassure attorneys on both sides of the bar that the forensic practitioner is not simply and naively taking the defendant at his or her word.
Consultants on Miranda evaluations should carefully outline the parameters of their consultative role, similar to the process that occurs between legal counsel and their experts (see Drogin and Barrett 2007). In Box 7.3, we have outlined important considerations that should be discussed and likely confirmed in writing.
Box 7.3
Defining the Consultant’s Role in Forensic Cases
Relevant considerations:	1.Is this a personal consultation without the knowledge of the attorney retaining the consultee?

 

	2.Is this a consultation known by the retaining attorney, who agrees in writing to play no role in the consulting relationship?

 

	3.Is this a consultation known by the retaining attorney, who wants to be included in the consulting relationship?

 

	4.Irrespective of other considerations, will the identity of the consultant be communicated to the court, perhaps for strategic reasons (e.g., bolster the opinions of the consultee)?

 





In general, we believe that the consultant’s role may be ethically performed for the first three considerations. Our primary concern involves the defining of the professional relationship so that expectations may be clearly delineated. However, the options may have financial implications. For instance, some consultants reduce their professional rates of compensation for forensic practitioners, but not so for attorneys. Regarding the fourth consideration, we have a general reservation about “name dropping” the identity of a prominent expert on two grounds: (1) the doubtful prospect that it adds to the credibility of the consultee, and (2) possibly opening the door to testimony by the consultant. Conceivably, an exception might be allowed, where the consultation was narrowly focused on a practitioner’s technical competence
                
                
                
               for administration and scoring of a relevant FAI.
Specialized Consultations: Daubert Challenges
A very infrequent Miranda consultation might involve the addressing of Daubert challenges. Daubert v. Merrell Dow Pharmaceuticals (1993) articulated four criteria to be considered in the admissibility of scientific evidence. First, can its hypotheses be proven wrong (i.e., falsifiable)? Second, has it been subjected to peer review and published? Third, using standardized methods, are known or potential error rates being considered? Fourth, has it gained general acceptance in the relevant scientific community? Often, Daubert challenges are raised with relatively new measures, such as the two FAIs used in Miranda evaluations (1) the Miranda Rights Comprehension Instruments (MRCI; Goldstein et al. 2014) and (2) the Standardized Assessment of Miranda Abilities (SAMA; Rogers et al. (2012b).
For Miranda FAIs, we recommend that forensic practitioners contact the first authors of the MRCI or SAMA if a Daubert challenge has been asserted. With years invested in their development and validation, authors would understandably desire that their FAIs are widely admissible, and would also be conversant with those instances in which the FAI in question was deemed to have fallen short in some particular fashion. It is likely that these authors and their colleagues have already assembled relevant material pertaining to Daubert challenges. For example, one author (R.R.) of this book was approached several times—most recently September 2018—regarding a Daubert challenge concerning the admissibility of the SAMA
                
                
              . Brief examples of the provided assistance are summarized for each of the four criteria from the 2018 consultation:	1.Falsifiability: Information was provided about the SAMA’s testable hypotheses. They center on convergent and discriminant validity. Convergent validity predicts that impaired Miranda abilities should be positively associated with marked deficits in cognitive abilities and lower psychological functioning. For discriminant validity, SAMA scales should evidence substantial differences—such as effect sizes—between those with impaired vs. intact abilities.

 

	2.Refereed publications: At that time, 17 articles from refereed academic journals were listed that include one or more of the SAMA measures.

 

	3.Error rates: SAMA information was presented about how the Standard Error of Measurement (SEM) and 95% confidence interval could be used directly to test the error rates. Its excellent interrater reliabilities have ensured that the error rates remain low.

 

	4.General acceptance: As the most ambiguous criterion, indirect evidence was supplied regarding the national recognition of the first author’s Miranda research by the American Psychological Association (APA 2008, 2011) and American Bar Association (Hynes 2010).

 



Regarding #1, a useful example of discriminant validity contrasts intelligence for very impaired Miranda reasoning on the SAMA (mean IQ = 84.91) to strong reasoning (mean IQ = 95.16); the discriminant validity produced a moderately large effect size (d = 0.88; see Rogers et al. 2012a, Table 7.23, p. 102). Regarding #4, APA cited Rogers’s distinguished accomplishments for Miranda both in the context of applied research to forensic practice (APA 2008), as well as its subsequent contributions to public policy (APA 2011), the latter being substantially based on the empirical data from the SAMA research.
What was the outcome of the Daubert challenge? The prosecution opted to drop the challenge and offered a much more favorable plea bargain that was accepted.
Improvements in Miranda Warnings and Waivers
Forensic researchers clearly recognized the widespread problems in Miranda comprehension and recall following many Miranda advisements provided to arrestees. As a result, systematic efforts were undertaken to (1) eliminate the least accessible Miranda warnings and (2) further simplify and clarify the Miranda content of other “model” warnings. This latter approach sometimes focuses on such empirically based methods as “listenability” and refutation.
Selection and Simplification from Available Miranda Warnings
This section is organized by the complexity of the modifications to Miranda warnings, beginning with simply eliminating the most difficult advisements. For easy reference, titles are applied to key paragraphs.
Elimination of Difficult Miranda Warnings
Rogers (2008) first sounded an urgent alarm regarding the glaring disconnect between the most challenging Miranda warnings and the commonly limited cognitive abilities of most arrestees. In a more recent examination of 738 adult defendants (Rogers et al. 2012a), the unweighted Verbal IQ across four jail facilities was 85.83, traditionally considered at the upper end of borderline intellectual functioning. What about reading abilities? The unweighted median is essentially the 9th grade (i.e., 9.01). For the defendant sample with serious mental disorders (n = 89; Rogers et al. 2012a), however, substantially lower averages were established for both verbal abilities (M = 78.61) and reading comprehension (M = 6.23).
Rogers (2008, p. 782) adopted a very pragmatic approach that recommended that the “worst offenders” (i.e., least comprehensible warnings) might be promptly eliminated. What constitutes this category for adult arrestees? The following criteria were recommended:	1.Difficult reading levels: 10th grade or higher reading grade levels for general (i.e., all ages) Miranda warnings, and 8th grade or higher for juvenile (youth only) warnings.

 

	2.Undue length: 125 words or longer.

 

	3.Legalese: Use of words with specialized legal meanings, such as the word, “executed,” that frequently misleads arrestees.

 

	4.Defective content: Some warnings include misleading information, such as you have the right to remain silent, only until counsel is present.

 




What would be the immediate impact of eliminating the “worst offenders” among Miranda warnings? Based on the Rogers et al. (2012a, pp. 9–10) analysis, addressing word length alone would eliminate one-half (50.4%) of the general warnings while also lowering the reading level by about a full grade. However, the effect is much more profound for juvenile Miranda warnings by removing about four-fifths (81.7%) on the advisements. An immediate benefit could be realized even if only the long warnings (175 words or more) were removed for juvenile arrestees. Even by this relaxed standard, it is estimated at 37.5%, or more than one-third juvenile warnings currently in use, would be systematically excluded. Thus, dramatic improvements could be easily implemented for adult and juvenile arrestees.

The removal of legalese may appear at first to be more challenging than easily-accessible objective measures, such as word length and reading grade level. To address legalese systematically, Rogers and Drogin (2014) provide several extensive tables in their appendices.
Box 7.4
Categories of Legalese	Formalistic words that may affect overall comprehension, such as “aforementioned,” “hereinafter,” and “whomsoever”

	Words with specialized legal meanings, such as “adjudicate,” “alleged,” “inadmissible,” “incriminate,” “proceeding,” “pursuant,” and “revocation”	Homonyms with specialized legal meanings, such as “admission,” “appearance,” “disposition,” “executed,” “right,” and “waive”









For a simpler approach, please consider the following categories with illustrative examples, as summarized in Box 7.4.
Regarding the categories of legalese, formalistic words may impede overall comprehension but are unlikely to have any direct bearing on Miranda comprehension. In contrast, legalese with specialized meanings has the real potential of corrupting an arrestee’s Miranda understanding. For example, misunderstanding the word “incriminating” may carry far-reaching consequences. As previously noted, homonyms with legalese poses a double-risk, especially when presented orally, such as in the case of the word “appearance.” It is much more likely to be interpreted in terms of its visual definition rather than its legal meaning.
Constructing Simple Miranda Warnings
Rogers and his research team attempted to build model Miranda warnings that might directly inform arrestees of their Miranda rights. Five Miranda experts provided prototypical ratings about the most essential content to be included in Miranda warnings. In addition to the basic components, these experts believed that mostly uninformed arrestees needed further clarification of their Constitutional protections. Two clarifications (Rogers et al. 2012a) are enumerated:	1.Safe-guarded rights: Legally, there are no negative consequences for exerting one’s rights.

 

	2.Potential benefits for asserting rights: An explicit statement requesting the right to silence or counsel has two distinct advantages: (1) it stops police questioning—likely for days, and (2) it provides for the presence of your own legal counsel as an ally if questioning is resumed.

 



An empirical question yet to be addressed is whether these clarifications improved Miranda reasoning or whether the additional material overloads comprehension thus nullifying any potential advantage. For Miranda researchers, two model warnings were developed with low reading levels (i.e., ≤ grade 5.0) that incorporated these two clarifications (Rogers et al. 2012a, p. 168).
The Rogers research team, in conjunction with several Miranda experts, constructed a highly simplified version (Rogers 2010) that was distilled down to merely 44 words and a minimal reading level (grade 2.3). Yet to be empirically tested, it is reproduced here:	You don’t need to talk to us. Talking can get you convicted. We can’t talk to you if you ask for a lawyer. You get a lawyer free if you don’t have money. At anytime, you can stop talking and ask for a lawyer.




Focusing specifically on juvenile Miranda warnings, Rogers et al. (2008) analyzed Miranda warnings intended for youth from 122 American jurisdictions. They developed a model juvenile warning with very simple reading levels, which range from 1.2 to 5.4 grade level when the easiest alternatives are selected. With an overall Flesch-Kincaid reading level of 2.8, it should be accessible to most young arrestees at the age of 10 or older. The model warning also provided a very simple (reading grade 1.6) and balanced approach to Miranda waivers, including the following: “Do you want to talk to me? Do you want to have a lawyer?” (Rogers et al. 2008, p. 83).
Dertsakyan (2013) tested juvenile Miranda comprehension using the model warning constructed by Rogers et al. (2018), comparing it to a Miranda warning used in Los Angeles County. Not surprisingly, she found that the model juvenile model was much more effective with adolescents aged 14–17, while still producing similar results for young adults (i.e., 18–25). This line of research clearly merits further investigation.
In summary, researchers have yet to tackle fully how the language used in particular Miranda warnings as related to Miranda comprehension, based on vocabulary, reading level, and sentence complexity. Looking further, does the wording of Miranda versions predict challenges in Miranda reasoning and the reasons used in rendering the waiver decision? This section now turns to syntactical approaches to Miranda comprehension, namely the issue of listenability.

Development of Miranda Advisements via Listenability

                Measuring Listenability
                
                  
                  
                
              
Levels of listening comprehension have been considered since mid twentieth century (Dickens et al. 1955), evidencing small but not substantial deficits for listening versus reading comprehension, when tested simply on recognition via multiple-choice questions (Harwood 1955). Like estimates of reading comprehension, several listening formulas were constructed, but most have not received any sustained research attention. As a limited exception, DuBay (2004, 2007) comprehensively reviewed the listenability literature and briefly summarized the Easy Listening Formula (ELF; Fang 1966/1967). The ELF is simply calculated as “the number of syllables above one per word in a sentence” (DuBay 2007, p. 9). The ELF score should be less than 12 for easy listenability. Although not cited in the recent psychological literature, Miranda researchers might consider examining the usefulness of the ELF for simplifying Miranda warnings and waivers, because of its continued use by other disciplines
                  
                  
                .3

Improving Listenability
Can principles of listenability improve oral comprehension of Miranda warnings? Eastwood and Snook (2012) added three components of listenability to Canadian police cautions in an effort to improve oral comprehension: (1) instruction (i.e., the nature of the information and the need to remember it), (2) listing (i.e., told there were four rights, which were then explicitly enumerated), and (3) explanation (i.e., building redundancy by repeating the content with different wording). Of these, the explanation appeared to exert the largest positive effect, increasing recall by 30%. Clearly, more research is needed in examining these methods in offender samples.
Rogers and Robinson (2014) investigated listenability using such constructs as advanced organizers to focus listeners on the topic, redundancies, and vivid analogies (Rubin 2000; Rubin 2012; also see Chap. 3). Using principles of listenability, model warnings were written very simply (Flesch-Kincaid <3rd grade), but by their very nature tend to be long (e.g., about 200 words). Rogers and Robinson tested two versions of listenability (i.e., “A” and “B”). Please consider the following example from Version A about exercising the right to counsel:	Lawyer. Next, three things you need to know about a lawyer. First, they are experts and you need a legal expert. Like a doctor, your lawyer is there to help. Second, you don’t have to pay for them. Third, just asking for a lawyer will get the police to leave you alone. Just say, “I want a lawyer.”



Does this type of listenability work? When it comes to Miranda comprehension, the simple answer is “no,” which probably should be expected because its content deviates substantially from typical Miranda warnings. The real differences were observed for Miranda decision-making. Both versions resulted in substantially more participants (>15%) exercising their Miranda rights immediately (Rogers and Otal 2018). However, the major difference occurred for the subsequent decision regarding self-incrimination. The Version B reduced the number of confessions by approximately one-half to 12.5%, whereas Version A exerted a minimal effect. It is instructive to consider how the component regarding right to counsel was worded very differently. As second in a list of three important messages, the following information was provided in Version B:	Lawyer. Second, if you want to talk this over with someone who can help you, you can have your lawyer, even before you are asked anything else. And if you want, they can stay with you while the police ask you questions. Don’t worry if you don’t have money for a lawyer, you can have one free. It won’t cost you or your family anything.



Version B emphasizes two messages: (1) the availability of help and continued involvement of legal counsel, prior to answering any additional questions, and (2) assurance that an arrestee without financial resources will not be burdened by legal costs, either directly or indirectly. In addition, participants were encouraged to render the decision while the options remained clearly remembered. With reference to their ongoing rights, they were cautioned with the following: “But, there is a danger. You may forget about these rights, if you wait for a while. It is best if you decide now, don’t you think so?”
Prosecutors may understandably object to advice-giving statements, such as “decide now lest you forget later.” Of course, it could be argued that such messages might serve as a needed counterweight to statements by law enforcement encouraging arrestees to “tell their side of the story.” Perhaps this issue might be simply avoided by substituting an open-ended inquiry, such as the following: “Would you like to decide now?
What are the take-home messages about listenability? Three are immediately apparent. First, readability and listenability are very different processes that influence comprehension, such as Miranda warnings and waivers. Second, general principles of listenability do not necessarily translate into more recall and understanding. Remember the metaphor about a lawyer being similar to a physician in Version A? Unexpectedly, it was found to be more distracting than informative. Third, the transformation of a formal-sounding advisement into simple colloquial remarks is likely to engender widespread skepticism. Could it not be argued that the “dumbing down” of Miranda warnings de-emphasizes their legal importance to Constitutional safeguards? Thus, we encourage further research on listenability, but with much more involvement of stakeholders, including law enforcement and both legal bars.

Improvements in Miranda Decision-Making
This major section is subdivided into three brief subsections that begin with a narrow focus on specific Miranda misconceptions and the potential application of refutation texts. The second subsection addresses the highly influential innocence effect and concomitant risk of false confessions. The third and final subsection critically considered the adoption of a consequentialist framework to Miranda waiver decisions.
Miranda Misconceptions and Refutations
Rogers et al. (2013b) became highly concerned that multiple exposures to different Miranda warnings appeared to have very little positive effect in correcting Miranda misconceptions
                
                
              . Moreover, the defendants involved in this research were actively involved; they were asked for immediate recall after the administration of each of five different warnings. Even so the positive impact was minimal. Rogers and Sewell (2014) posed the following question: What effective interventions might be implemented to address persistent Miranda misconceptions? One reasonable consideration involved the application of refutation texts.
What are refutation texts? Research has shown that persistent misbeliefs are rarely changed unless they are directly challenged. For instance, Sinatra and Broughton (2011) found that misinformed beliefs in science might be changed if they were (1) stated clearly, and (2) declared to be inaccurate, while providing disproving evidence. One element of this model could not be easily applied to Miranda misconceptions: reasons embedded in complex case law would be difficult to present convincingly as refutation. As a simplified approach, Kendeou et al. (2013) found that clearly stating the inaccuracy of a misbelief helped by itself to rectify it. Such efforts have proven partially successful in debunking misbeliefs in capital cases (Otto et al. 2007).
Rogers and Robinson (2014) identified eight basic Miranda misconceptions and applied refutation texts to them. The following example utilizes a refutation text to addresses the consequences of remaining silent:	Error: “If I am silent, they can use it to prove I am guilty.”

	Correction: Staying silent cannot hurt you. It can’t be used to prove you guilty.

	Take-home message: Your silence cannot be used against you.



Otal et al. (2018) found that refutation texts produced mixed results in dispelling specific Miranda misconceptions when tested on undergraduates. Nonetheless, the overall presentation of such critical thinking—combined with listenability—appeared to have influenced their subsequent decisions regarding self-incriminations.
What is the bottom-line on refutation texts? Clearly, further research is needed on what types of sustained efforts may be required to rectify firmly held and highly consequential Miranda misconceptions. Pragmatically, however, it is difficult to imagine how refutation texts might be implemented in actual Miranda warnings and waivers administered to arrestees. A more practical application would likely involve efforts to improve legal literacy about Miranda rights, perhaps through school initiatives (Snook et al. 2016). Unfortunately, legal literacy—especially with respect to criminal law—appears to peripheral, at best, in public education. In sharp contrast, for example, financial literacy appears to be strongly valued and even state-mandated (Nevada Department of Education 2010).
Innocence Effect
In their classic article, Kassin and Norwick (2004, p. 218) documented how Miranda waivers by innocent persons were motivated by the “naïve faith in the power of their own innocence to set them free.” Thus, accused persons may categorically ignore their own personal risks in voluntarily entering a strongly adversarial context with severe environmental stressors and virtually no tangible benefits. We have described this waiver decision for innocent persons in blunt and unflinching terms so as to strongly underscore the observed strength of the innocence effect.
What are the risks to innocent arrestees? Through a process of isolation, confrontation, and likely intimidation, the vulnerabilities to persuasion are markedly increased while the consequences of confessing are intentionally minimized (Kassin 2008). At least in experimental paradigms, participants may internalize beliefs in their own guilty and voluntarily sign confessions. Should we explicitly or implicitly blame police officers for taking advantage of the compelling innocence effect? On this point, Meissner et al. (2010) advocated for a collaborative rather than confrontational approach: How can researchers work with law enforcement to improve police questioning?
Perillo and Kassin (2011) investigated the power of bluffed evidence and found that even the potential for conclusive evidence may be sufficient to convince innocent suspects to confess, even paradoxically, when the evidence might exonerate them. When bluffed about the possibility of video evidence of their possible cheating, 50% of innocent participants still confessed, even though such evidence would absolve them of any wrongdoing. In such cases, the innocence effect does not appear to play any decisive role, perhaps because of their vulnerability to confrontation.
What is missing in these studies? Researchers appear to be wedded to samples of convenience rather than seeking community samples with prior arrests, or depending on the research design, jail detainees awaiting trial. With the latter sample, data could be collected anonymously or through experimental scenarios to minimize any risk of affecting the detainees’ actual cases. Clearly, future research must improve ecological validity by using offender samples with Miranda waiver experiences.
Consequentialist Alternative
Rogers et al. (2012a) documented the formidable challenges facing juveniles in clearly understanding and rationally applying Miranda warnings and waivers. What would happen if juvenile arrestees were simply asked about their desired consequences? Rogers et al. (2012, p. 246) posed the following:	Here is a straightforward example: As a juvenile in custody, do you want to (a) protect your legal rights (__yes, __no), (b) shorten the time of police questioning, (__yes, __no), and (c) reduce the chances of being convicted (__yes, __no). Any affirmative response could be construed as an implicit invoking of Miranda rights.



These authors have duly noted that Supreme Court of the United States has clearly affirmed the Constitutionality for implicit waivers of Miranda rights (Berghuis v. Thompkins 2010). In balancing the alternatives of waiving and exercising, could legal arguments be marshalled for the implicit exercising of Miranda rights?
This consequentialist perspective would simplify and clarify the decisional process. Take for instance the straightforward opening of a checking account. Are we asked to read through pages of contractual language outlining the various advantages, current yields, and limitations of type of checking account? Of course, not. Instead, we are asked about our objectives (e.g., no-fee checks, direct deposits, and interest-bearing accounts) and cautioned about limitations (e.g., minimum balances). Obviously, this approach could be applied to Miranda rights and police questioning with three disarmingly simple questions: Protect or abandon your legal safeguards? Prolong or stop police questioning? Increase or decrease the risk of conviction?
For adult arrestees, would it be possible—at least theoretically—to supplement written Miranda warnings with questions to help guide their decision-making? This might include brief statements about the consequences of each decision. Box 7.5 illustrates how the right to counsel could be worded for each alternative.
Stakeholders
                
                
               (e.g., suspects, victim, law enforcement, and attorneys) involved in the Miranda warnings and waivers may have strongly differing views regarding the merits of providing such information concerning the consequences for each alternative. After all, it could certainly be argued that legal rights continue regardless of the waiver decision. In reality, initial decisions to talk with law enforcement, particularly with implicit waivers, greatly increase the risks of self-incrimination, if not an outright confession (e.g., Gillard et al. 2014; Winningham et al. 2018). In seeking any common ground, it may be instructive to consider how informed consent is achieved for other highly consequential decisions, such as medical procedures (Hall et al. 2012).
Box 7.5

                Right to Counsel
                	1.What happens if I ask for a lawyer?	The police should stop their questions, and your legal rights are protected.





 

	2.What happens if I agree to talk to police without a lawyer?	We cannot answer this for you directly. However, most persons experience lots of stress and may even hurt their cases.





 




              

The advantages of Box 7.5 in clarifying decision-making likely should be self-evident. The given response to the first question is straightforward and non-controversial. To stimulate further discussion, the response to the second question includes an affective-laden remark about “lots of stress.” Should arrestees be accurately informed regarding the emotional costs of police questioning when subjected to an accusatorial approach?
Is guided decision-making allowed or even encouraged in other areas of law? The National Council of Juvenile and Family Court Judges (2010) became increasingly concerned about unnecessary foster home placements and their long-term negative effects on involuntarily placed children. As a result, the National Council developed a “bench card” to facilitate reflective decisions about foster placement. For example, it poses relevant questions about what currently prevents the child’s safe return to his or her home. Does guided decision-making work? When combined with brief training, Russell and Summers (2013) found marked reductions in foster placements with much greater use of relatives. However, their research did not address directly any untoward events at either placement.
Commonsensically, guided decision-making about Miranda waivers would simplify and clarify decision-making. Although it should be empirically tested, the real challenge lies in the far-reaching paradigm shift required to switch from a rational comprehension approach to this consequentialist perspective.
Research and Consultation with Law Enforcement
Negative Attitudes toward Law Enforcement?
Rogers et al. (2016a) raised important questions regarding how law enforcement is characterized—positively or negatively—in terms of Miranda advisements, police questioning, and confessions. For example, American Psychology-Law Society (AP-LS)
                
                
               issued an official White Paper that provides formal findings and recommendations regarding confessions (Kassin et al. 2010a). Of course, tragic miscarriages of justice are certainly noteworthy. However, frequent references to these tragedies might be construed by some as excessive finger-pointing (e.g., five separate mentions of the Central Park jogger case). Understandably, some law enforcement personnel might also take issue with potentially provocative phrases, such as “police-induced confessions,” which sounds very close to “police-coerced confessions.” In our estimation, considerable care must be must be taken to exhibit genuine respect for police officers and their unparalleled responsibilities concerning justice and community safety.
Specific to Miranda warnings, it is important to remember that law enforcement certainly did not volunteer to carry out two seemingly incompatible professional roles. For criminal investigations, their primary responsibility involves the clearance of criminal cases, which often places them directly at odds with many suspects in their custody. With the Miranda decision, the Supreme Court of the United States created a second, ostensibly neutral role for law enforcement professionals. They are asked to educate these same suspects about their rights as the accused, which—if taken seriously—may thwart officers’ primary efforts to secure convictions of those guilty. Criticisms levied at police officers for only providing the minimally required advisements seem to miss this fundamental point.
Do social scientists have negative attitudes toward law enforcement? While not directly criticizing the AP-LS White Paper et al. (2010, p. 44) urged that researchers work closely with law enforcement, recommending that they “adopt a positive, collaborative approach if we are to successfully engage the criminal justice system in the reform of interrogative practices.” They cited the successes that occur in Great Britain when researchers “partner with police investigators” (p. 44). Readers are likely to be divided in their views whether social scientists in the past have been negative or neutral in their views of police practices. Without entering that debate, the authors of this book embrace the notion of positive collaborations, espoused by Meissner et al. as an effective method of testing and improving police practices.
Research Priorities with Law Enforcement
A growing literature (see the meta-analysis by Meissner et al. 2014) has compared confrontational versus information-gathering approaches to police questioning of criminal suspects. The confrontational model, best exemplified by the “Reid technique
                
                
              ” (Inbau et al. 2013), has been highly successful at convincing its workshop attendees about its effectiveness. According to their survey (John E. Reid and Associates 2001/2002), 95% of attendees believed it improved their confession rates with the majority estimating at least a 25% improvement. Beliefs in its effectiveness persist long after training in the Reid technique. Cleary and Warner (2016) examined trainees competitively selected for an intensive 10 week program at the FBI National Academy in Quantico, Virginia. After an interval of 2 years or more for most law enforcement, the majority taught in the Reid technique still rated it as useful (i.e., 4.06 on a 5-point scale), with minimally higher ratings than formal training in other interrogation models.
What are the alternatives to the Reid technique? Developed in Great Britain, the PEACE model (Planning and Preparation, Engage and Explain, Account, Closure, Evaluation; Bull and Milne 2004) is considered the most common information-gathering approach. Based on their detailed meta-analysis, Meissner et al. (2014, p. 482) reached a highly consequential conclusion: “the information-gathering approach produced significantly more true confessions, whereas the accusatorial approach produced significantly more false confessions.” Although the meta-analysis is relatively recent, earlier research had clearly pointed in this direction with the potential of reducing the false confession rate by more than 50% (Rigoni and Meissner 2008). As research priority, what barriers in practice or policy stop law enforcement professionals from replacing the Reid technique with the PEACE model? To facilitate their review, paragraphs with key reasons are identified with brief titles.
Tradition
Traditional interrogation practices—based on decades of real-world experience—likely play a decisive role. According to Meissner et al. (2014), accusatorial approaches are normally trained in North America and Asian countries, whereas the information-gathering model is favored Great Britain, Australia, New Zealand, and Norway. These same authors noted that some European countries forbid some accusatorial methods (close-ended questions and deceptive statements involving false evidence), citing the Convention for the Protection of Human Rights and Fundamental Freedoms (Council of Europe 2010). With much in-service training being provided at the departmental level, it stands to reason that past practices, such as the Reid technique, continue to be practiced.

Publicity and Information
Clearly, the publication of academic articles in specialties such as psychology and law, uses technical terms, and complex data analyses, which leads to the following logical conclusion: Research written by social scientists for social scientists. To break this insularity, effective communications are needed with intended audiences, in this case, law enforcement professionals. As a research initiative, how can research on Miranda and police questioning be made relevant to police officers? For example, would training videos for International Association of Chiefs of Police effectively reach the leadership of law enforcement? Translational research, consistent with the goals of the National Science Foundation, seeks to implement science knowledge to real-world applications.

Training
The PEACE model requires extensive training, especially for preparation prior to police questioning (Kassin et al. 2010b). For example, it is recommended that a written plan be generated, including the opening question and the interview’s objectives. It also tracks the interviewee’s prior statements so that new or conflicting information may be identified.4 While the PEACE model has been heralded as the “next stage in the evolution of interrogations” (Snook et al. 2014, p. 219), we have not found such training programs in North America that are open to all law enforcement personnel.
What about training police departments in the PEACE model? Brent Snook and a retired police colleague have developed an organizational perspective to the PEACE model, training all professionals (front-line officers, detectives, and supervisors) in a police department in the same investigative approach. This training is available in North America; contact the Psychology and Law Lab at Memorial University via http://​www.​mun.​ca/​psychology/​brl/​home/​.
Like all training models, research should address the fidelity of police questioning (i.e., continued adherence to the training over time) for the PEACE model. On this point, Snook et al. (2012) studied information-gathering interviews, aligned with the PEACE model. While trained to ask open-ended questions and actively listen for about 80% with only 20% devoted to questions, these guidelines were routinely violated. Open-ended questions occurred only about 1% of the time. Additionally, most officers at least doubled the recommended time for questions. Thus, the fidelity to the training is clearly a research priority. Moreover, it is likely that personality style plays a key role with fidelity. Investigators with strong, “take-charge” interviewing style may be better suited for the Reid technique than are those who favor a more methodical information-gathering approach as exemplified by the PEACE model.

Advocacy for Positive Change in Miranda Practices
This final section completes Chap. 7 with a justice-affirming approach to Miranda warnings and practices. The first subsection focuses on the potential for positive changes at the local level. It is followed by the second subsection with its much broader application to national policy and state legislation.
Whether at local or state levels, the key to Miranda success involves the establishment of shared goals that transcend—however, highly valued—partisan perspectives. Can we identify the key stakeholders? Rogers and Drogin (2014) listed the following professionals: law enforcement personnel, judges, and both sides of the bar. It may also be relevant to consider other constituencies, such as organizations representing offenders and victim of crimes. Given the heterogeneity of stakeholders, facilitators may feel daunted by the task of finding common ground that might lead to Miranda improvements. As an initial step, shared goals could include the following:	1.Improve the likelihood that Miranda warnings convey relevant information about Constitutional safeguards;

 

	2.Protect the integrity of the criminal justice system from actual and perceived injustices and inequalities;

 

	3.Minimize false confessions and their pernicious effects (e.g., wrongly convicted persons and future victims of the actual perpetrators).

 




As a brief commentary, all stakeholders should believe in fairness and procedural justice as bedrock principles in protecting individuals and the integrity of our justice system. Devastatingly negative views of law enforcement and their practices—such as arrests and the use of deadly force—may polarize communities and affect real-world decisions of whether to waive or exercise Miranda rights. In addition, we are concerned that the effects of false confessions should not be ignored, but rather prioritized, because of their harmfulness extending beyond the catastrophic effects on the wrongfully convicted to (1) future victims of the undetected perpetrators, and more generally, (2) the integrity of the criminal justice system.
In summary, we firmly believe that shared common goals remain essential for compromised improvements in Miranda warnings and waivers. In contrast, any focus on passionate partisan viewpoints will likely capsize efforts for a negotiated Miranda understanding of the issues and possible solutions.
Advocacy at the Local Levels
Rogers and Drogin (2014) recommended the Miranda improvements might most easily be achieved at the local level because stakeholders are likely to have ongoing professional relationships and may be able to established shared goals. The following paragraphs provide important insights into how stakeholders may achieve success in improving juvenile Miranda warnings.
In 2017, three professional groups actively collaborated on improving juvenile Miranda warnings: (1) the King County Department of Public Defense (KCDPD), (2) Creative Justice, a community-based organization, and (3) the King County Sheriff’s Office. According to Leslie Brown, KCDPD Communications Manager (personal communication of November 21, 2018), the first two groups presented the King County Sheriff’s Office with research data on juveniles’ lack of experience and tendency to acquiesce.
A simplified Miranda warning was constructed with leadership from KCDPD and with input from a prominent forensic psychologist (Ron Roesch, Ph.D.) and a Miranda researcher, who is an author of this book (R.R.). An early version emphasized seven advantages for exercising Miranda rights (see Box 7.6). Three of these advantages are generally omitted from most Miranda advisements: (1) stop further questioning, (2) attorney-client communications being private with (3) confidentiality being assured. To further strengthen the argument for exercising rights, juveniles are told of the two significant risks attached to the alternative, specifically the waiving Miranda rights.
Box 7.6
Proposed Miranda Warning used by King County Sheriff’s Office
The text of the proposed warning is provided with brief comments in parentheses.	1.Saying you don’t want to talk: (a) doesn’t get you in trouble (a protection) and (b) stops questioning (an advantage).

 

	2.Dangers of talking: (a) becomes known by a probation officer or judge (a risk), and (b) gets you in trouble in court (a risk).

 

	3.Access to counsel: (a) free (an advantage) and (b) any time of day (an advantage), (c) provide legal advice about talking (an advantage), and (d) can be present during questioning (an advantage).

 

	4.Protected communications with counsel: (a) remains a secret (an advantage) and (b) cannot be shared (an advantage).

 

	5.Continued rights: (a) can stop answering without causing any more trouble (a protection).

 





Predictably, compromises were required to gain the approval of the King County Sheriff’s Office. Several advantages were omitted or presented less clearly. Juveniles were not informed that (1) invoking the right to silence at the beginning stops further questioning and (2) counsel can be present during questioning. In the proposed version, juveniles were explicitly assured they would not in trouble for invoking their rights. The final provision for remaining silent simply states that it is “okay” without explaining that it is protected.
The Seattle collaboration was very concerned with the notion that juveniles might become confused by Miranda waivers and then made a misinformed waiver decision. Therefore, they posed three questions in the Miranda waiver. The key components are reproduced:	1.Do you understand? (If “yes,” then continue to number 2)

 

	2.Do you want to have a lawyer? (If “no,” then continue to number 3)

 

	3.Do you want to talk with me? (If “yes,” then proceed with questioning)

 




Likely the result of compromise, a question about wanting to stay silent was removed and replaced with #1. Still, the asking about counsel (#2) as the next step represents a pivotal improvement. In general, many Miranda warnings posed seemingly innocuous question, such as “Do you want to tell us your side of the story?” Placing this question before the waiver question (#3) likely limits the effects of acquiescence.
The KCDPD is now working with the Seattle Police Department on a very similar juvenile Miranda warning. It is expected to be finalized in 2019.
ABA and Policies Regarding Miranda Warnings
The Criminal Justice Section of the American Bar Association (ABA)
                
                
              , in consultation with one of this book’s authors (E.Y.D.), critically evaluated the needs for a simplified juvenile Miranda warning. As Chair of the Criminal Justice Section, Hynes (2010) endorsed a report that documented the need for clearly written and easily read Miranda warning for youth, especially preteens. As a result, ABA (2010) passed a resolution calling for “the development of simplified Miranda warning language for use with juvenile arrestees.” An ABA model juvenile Miranda warning was subsequently proposed, which was based on Rogers et al. (2008) simplified warning.
The ABA Hispanic Commission is currently working on an accurate and simplified Spanish translation of a sample Miranda warning, following an ABA resolution to this effect.5 Unfortunately, the ABA sample warning entirely omitted the 5th component with respect to continuing legal rights. Nonetheless, this effort to standardize and simplify Spanish-language Miranda warnings represents a positive change towards improving Miranda comprehension.
Advocacy for Legislative Accomplishments
The next two paragraphs underscore the importance of forensic practitioners collaborating with legislators and other involved professionals towards enacting Miranda-relevant laws. These efforts were only accomplished with extensive dialogue and thoughtful compromise.
Legislators with the support of California Academy of Child and Adolescent Psychiatry’s (Cal-ACAP) and dozens of other professional organizations (e.g., California Public Defenders Association, California Civil Liberties Advocacy, Center on Juvenile and Criminal Justice) pressed for reform of the juvenile Miranda process. Senate Bill No. 395, “Miranda Rights for Youth,” was signed into law that prevents juveniles under the age of 15 from waiving Miranda rights without the benefit of counsel.6 Although the original proposal would have covered all juveniles, the enacted statute covers the most vulnerable and least mature youth (i.e., less than 15 years old). As a forward-looking statute, it requires the governor’s office to appoint a multidisciplinary panel and study its efficacy by 2024. The panel will be comprised of law professionals (judge, prosecutor, and public defender), law enforcement, members of the public (e.g., knowledge of development issues or having a juvenile legal involvement) and a criminologist. While mental health professionals are not explicitly included, such a diverse panel ensures that many different perspectives are addressed.
Did the ABA 2010 model juvenile warning promote legislative change? Although seriously considered by several states, it was Illinois that successfully passed legislation with the Public Act 099–0882 in 2016, which included the ABA model warning verbatim, thus potentially improving Miranda comprehension for about 10,000 teens annually. The enacted warning consists of 64 words that can be readily understood with 3rd grade comprehension level. Even better, the waiver is merely 14 words, written at only a kindergarten level. As a further safeguard, juvenile arrestees below the age of 15 must now have legal representation prior to any Miranda waivers.
In closing this section, advocacy rather than complacency may lead to positive, long-lasting changes. Important improvements in Miranda practices need not be elaborate undertakings, because much can be achieved with simple changes grounded in commonsense and supported by science. Local advocacy effectuates change on a face-to-face basis with direct stakeholders. Regional and national professional organizations have the reach and resources to transform practices on a larger scale. Legislative accomplishments reflect innovations in lawyering and social science, and give the best of these advancements the literal force of law.
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Footnotes
1As a quick point of clarification, the “percentage-agree” was simplified from two categories of “agree” and “strongly agree,” with more favoring the latter.

 

2Personal communication with Margot Williams, M.S.—a current intern applicant—on September 17, 2018.

 

3A search of Google Scholar on November 6, 2018 retrieved 78 citations for the decade (2008–2018): https://​scholar.​google.​com/​scholar?​q=​%22Easy+Listening​+Formula%22&​hl=​en&​as_​sdt=​0%2C44&​as_​ylo=​2008&​as_​yhi=​2018.

 

4A portion of a training manual from New Zealand, entitled “Investigative interviewing suspect guide” was retrieved for these examples from https://​fyi.​org.​nz/​request/​244/​response/​2484/​attach/​5/​Investigative%20​interviewing%20​suspect%20​guide.​pdf

 

5Retrieved from https://​www.​americanbar.​org/​groups/​diversity/​commission_​on_​hispanic_​legal_​rights_​responsibilities​/​resolution-110/​

 

6It did contain an imminent threat exception, which was narrowly defined.

 


Appendices
Appendix A: Miranda Screen for Invalid Miranda Waivers
Name: ____________________   Defense Counsel: _______________________
Date: _____________________
Other evidence (besides the confession): _________________________________

                Potential Indicators
              

                □ 1. Age less than
                
                  13 years
                  
                
              
□ 2. Intellectual disabilities
□ 3. Psychiatric hospitalization (last 3 months or multiple times)
□ 4. Special education for multiple years
□ 5. Repeated at least two grades with English being the person’s first language
□ 6. Limited English with the Miranda warning/waiver being administered in English
□ 7. Severe intoxication at the time of the Miranda warning/waiver
□ 8. Medically hospitalized or medicated for severe pain at the time of the Miranda warning/waiver

                Portions of this checklist were adapted from Rogers and Drogin (
                2014
                ).
              
Appendix B: A General List of Miranda Referral Questions

                	Evaluation?
	
                            Referral
                            
                              question
                              
                            
                          

	No
	 1. What is the length and reading level of this particular Miranda warning?

	No
	 2. Does this particular Miranda warning include difficult and/or very infrequent words?

	No
	 3. What is your analysis of arrestee’s documented reading level and his or her ability to read or orally comprehend this particular Miranda warning?

	No
	 4. Was it accurately translated?

	No
	 5. Practically speaking, has too much time elapsed from the police advisement and waiver?

	Yes
	 6. When tested on Miranda-relevant words, what is the arrestee’s vocabulary level?

	Yes
	 7. Was the arrestee able to paraphrase the warning when tested under the best of circumstances (i.e., one component at a time on a simplified Miranda warning?)

	Yes
	 8. When the arrestee able to recall the warning as it had been given by law enforcement? Were the total warning and the waiver without interruption?

	Yes
	
                             9. If the waiver was not provided immediately, what was the arrestee’s recall after the interval between the time of the actual advisement and
                            
                              waiver
                              
                            
                            ?
                          

	Yes
	10. What role, if any, did Miranda misconceptions take in arrestee’s waiver decision?

	Yes
	11. What was the arrestee’s reasoning at the time of his or her waiver decision?

	Yes
	12. What is the evidence that the arrestee may be trying to fake (feign) his or her impairment of Miranda abilities?

	Yes
	13. Was the arrestee led to incorrect conclusions prior to the waiver based on Miranda-related statements by law enforcement?

	No
	
                            14. Did another forensic practitioner
                            
                              draw
                              
                            
                            unfounded conclusions regarding the arrestee’s Miranda abilities?
                          




              

                Appendix C: FAI Measures of
                
                  Miranda Comprehension
                  
                
              

                Definition of
                
                  Miranda warnings
                  
                  
                
                :
                	Standard warning = a simplified, 86 word warning; it is utilized by the MRCI for nomothetic comparisons.

	Actual warning = the specific version administered to a particular arrestee; it is utilized by the SAMA for case-specific findings.




                	Measure
	Description
	Real-world considerations

	MRCI: Comprehension of Miranda vocabulary-II (CMV-II)
	→Oral and written format
	→Slanted towards easy words (i.e., 7 at grade 4)

	→16 Miranda-relevant words
	→Only 1 difficult word (i.e., ≥ grade 10)

	→Used in a sentence to facilitate performance

	MRCI: Comprehension of Miranda rights- recognition-II (CMR-R-II),
	→Oral and written format with three items for each Miranda component on standard warning
	→Does not use actual Miranda warning

	→Ceiling effect for many juvenile arrestees

	→Juveniles may not know the word “social worker”

	→Answer whether same or different

	
                            MRCI
                            
                              
                            
                            : Comprehension of Miranda rights-II (CMR-II)
                          
	
                            →Oral and written
                            
                              format
                              
                            
                          
	→Does not use actual Miranda warning

	
                            →Slanted towards “the simplest vocabulary, simplest grammar … fewest words”
                            a
                          

	→Paraphrase standard warning one Miranda component at a time

	→Prompted to give more information

	
                            SAMA
                            
                              
                            
                            : Miranda vocabulary scale (MVS)
                          
	→Oral format
	→Broad range of word difficulty: easy (i.e., 10 at grade 4) and difficult (i.e., 9 ≥ grade 10)

	→36 Miranda-relevant words

	→ MVS words discriminate between failed and adequate Miranda comprehension, even when not used in the actual warning

	SAMA: Miranda comprehension template (MCT)
	→Actual warning being presented as it was to the arrestee
	→Approximates (i.e., wording and delivery) the actual warning enhances ecological validity

	
                            →Standardized scoring for
                            
                              accuracy
                              
                            
                          

	SAMA: Miranda comprehension template (MCT) optional test of Oral Reading
	→For written administrations, the actual warning is read aloud
	→Descriptive findings without formal scoring

	→Provides evidence for the actual warning of dysfluency and unfamiliar words


Note: MRCI = Miranda Rights Comprehension Instruments; SAMA = Standardized Assessment of Miranda Abilities

                      a
                      Goldstein et al. (
                      2014
                      , p. 17)
                    



              
Appendix D: Validated Measures of Symptom Severity
Brief Psychiatric Rating Scale (BPRS)

                  	1.
                          Availability: It is available online (retrieved on March 23, 2019) from
                          http://​www.​sssft.​nhs.​uk/​images/​pharmacy/​documents/​other/​BPRS--24-point.​pdf
                        

 

	2.
                          Description: BPRS-Expanded: This measure has been meta-analyzed comprehensively by Dazzi, Shafer and Lauriola (
                          2016
                          ).
                        

 

	3.Severity ratings: 2 “very mild,” 3 “mild,” 4 “moderate,” 5 “moderately severe,” 6 “severe,” and 7 “extremely severe”

 

	4.
                          Validation: Extensively well-validated with adequate alphas and excellent construct and discriminant validity; most recent meta-analysis included more than 33,000 psychiatric inpatients (Shafer, Dazzi and Ventura
                          2017
                          ).
                        

 

	5.
                          Miranda
                          
                            research
                            
                          
                          : It has been studied for Miranda and other criminal forensic issues.
                        

 




                

Positive and Negative Syndrome Scale (PANSS)

                  	1.
                          Availability: The
                          
                            PANSS
                            
                          
                          is available online (retrieved on July 8, 2018 from
                          http://​huibee.​com/​wordpress/​wp-content/​uploads/​2013/​11/​PANSS-Scoring-Criteria.​pdf
                          ) and commercially via Multi Health Systems (
                          https://​www.​mhs.​com/​MHS-Assessment?​prodname=​panss
                          ).
                        

 

	2.Description: The PANSS adapted 18 items from original BPRS and the remaining 12 items from the Psychopathology Rating Schedule. It is comprised of three scales: Positive (7 items), Negative (7 items) and General Psychopathology (16 items).

 

	3.Severity ratings: 2 “minimal,” 3 “mild,” 4 “moderate,” 5 “moderate severe,” 6 “severe,” and 7 “extreme”

 

	4.
                          Validation: The PANNS has extensively validated in diagnostic research and treatment trials for schizophrenia and other SMDs (Aboraya and Nasrallah
                          2016
                          )
                        

 

	5.
                          Miranda research: To our
                          
                            knowledge
                            
                          
                          , PANNS has not be used on Miranda issues or other pretrial criminal matters.
                        

 




                

Schedule for Affective Disorders and Schizophrenia Change Version (SADS-C)

                  	1.
                          Availability: Jean Endicott, PhD., Columbia
                          
                            University
                            
                          
                          Department of Psychiatry, 1051 Riverside Drive, New York, NY 10032 or 646–774-5000. Information retrieved on July 7, 2018 at
                          https://​www.​columbiapsychiat​ry.​org/​profile/​jean-endicott-phd
                          .
                        

 

	2.Description: The SADS-C is a semi-structured interview that focuses on 36 key mood, anxiety, and psychotic symptoms as well as additional clinician ratings including the Global Assessment Scale. Originally intended to measure clinical changes, the SADS-C has also been used in clinical and forensic research to assess symptom severity.

 

	3.Severity ratings: 2 “slight” (i.e., subclinical), 3 “mild,” 4 “moderate,” 5 “severe,” and 6 “extreme.”

 

	4.
                          Validation: The SADS-C (Johnson et al.
                          1986
                          ) has proven to be a reliable diagnostic measure with good construct validity.
                        

 

	5.
                          Miranda research: The
                          
                            SADS-C
                            
                          
                          was utilized by Rogers and Drogin (
                          2014
                          ), which provides extensive descriptive data for both Miranda comprehension and reasoning.
                        

 




                


                Appendix E: Common
                
                  Miranda Misconceptions
                  
                
                : Detainee, Community, and College Samples
              

                	 	Reference groups

	 	Detainee
	Community
	College

	Miranda misconception
	(149)
	(420)
	(119)

	
                            Right to silence
                          
	 	 	 
	3. Right to silence is protected
	30.9
	23.9
	36.4

	19. Silence can be used against you (F)
	31.1
	20.5
	26.3

	21. Longer silence = more criminal charges (F)
	9.4
	4.5
	2.5

	
                            Risks of talking
                          
	 	 	 
	4. Can retract lies without hurting your case (F)
	12.8
	8.1
	7.6

	6. Unsigned Miranda waivers protect statements (F)
	25.9
	21.0
	20.3

	15. Off-the record statements are protected (F)
	52.0
	34.4
	37.8

	18. What you say can be used as evidence against you
	4.1
	4.8
	1.7

	
                            Right to counsel
                          
	 	 	 
	1. Questioning stops when you ask for counsel
	12.1
	16.9
	26.3

	9. If you ask for counsel, questioning can continue until counsel is present (F)
	30.2
	27.5
	41.5

	14. Cannot talk privately with counsel before the questioning (F)
	18.1
	8.7
	12.6

	16. I want or might want a lawyer means the same (F)
	69.1
	61.3
	53.8

	17. Having a lawyer may reduce the risk of coercion
	11.6
	12.0
	4.2

	
                            Free legal services
                          
	 	 	 
	8. “Indigent defendants” means the same as “formally-indicted defendants” (F)
	17.8
	23.9
	58.5

	13. Without money, there is no reason to ask for a lawyer (F)
	2.0
	2.4
	.8

	
                            23. Your family pays if the court
                            
                              appoints
                              
                            
                            you a lawyer (F)
                          
	18.8
	7.6
	14.3

	
                            Continuing legal rights
                          
	 	 	 
	10. “Withdraw your waiver” means you can reassert your Miranda rights.
	39.5
	41.4
	37.0

	11. Can ask for counsel days after a confession
	12.2
	4.3
	4.2

	25. Any waiver of right to silence is permanent (F)
	37.2
	17.7
	26.9

	
                            Miranda misperceptions
                          
	 	 	 
	12. Miranda rights apply only to guilty suspects (F)
	6.7
	1.9
	2.5

	20. All Miranda warnings are the same; no reason to listen to them (F)
	19.6
	15.9
	16.8

	22. Miranda rights don’t apply if not in custody
	62.2
	73.0
	59.7

	24. Miranda still applies if detained by non-police (e.g., store security) (F)
	79.7
	56.8
	68.1

	
                            Police deception
                          
	 	 	 
	2. Legally wrong to pretend an eyewitness identifies suspect (F)
	64.2
	48.4
	47.1

	5. If police lie, you can retract your statement (F)
	32.0
	34.7
	39.8

	
                            7. Police are legally allowed to accuse
                            
                              suspect
                              
                            
                            of fake crimes
                          
	55.4
	56.7
	52.9



                      Adapted from (1) Rogers, Rogstad, Gillard, Drogin, Blackwood and Shuman (
                      2010
                      ) and (2) Rogers, Fiduccia, Drogin, Steadham, Clark and Cramer. (
                      2013
                      )
                    



              

                Appendix F: Inpatient Dataset: Raw Scores to Percentile Conversions for the
                
                  MQ
                  
                
                and
                
                  MRM
                  
                
              

                	Score
	MQ
	MRM 0 s
	MRM 1 s
	MRM 2 s
	MRM 3 s

	0
	< 1
	61.8
	67.4
	4.5
	9.0

	1
	< 1
	87.6
	87.6
	11.2
	27.0

	2
	< 1
	93.3
	95.5
	18.0
	42.7

	3
	< 1
	>99
	>99
	40.4
	68.5

	4
	< 1
	>99
	>99
	65.2
	85.4

	5
	1
	>99
	>99
	83.1
	93.3

	6
	4
	>99
	>99
	96.6
	97.8

	7
	8
	>99
	>99
	>99
	>99

	8
	14
	 	 	 	 
	9
	24
	 	 	 	 
	10
	41
	 	 	 	 
	11
	60
	 	 	 	 
	12
	80
	 	 	 	 
	13
	88
	 	 	 	 
	14
	96
	 	 	 	 
	15
	≥99
	 	 	 	 



              
Appendix G: Survey of Miranda Reports in Forensic Books

                  Multi-Sourced with Cognitive, Personality, and Suggestibility Data
                  (Heilbrun, DeMatteo, Brooks Holliday and LaDuke
                  2014
                  , pp. 12–17)
                  1
                

                  	1.
                          Features:
                          
                            History
                            
                            
                          
                          , behavioral observations, test data on response styles (e.g., VIP), personality (MMPI-2 and 16 PF), intelligence, and the Gudjonsson Suggestibility (Scale GSS)
                        

 

	2.
                          Miranda abilities:
                          Interview data and observations of the video-recorded police questioning
                        

 

	3.
                          Omitted:
                          Achievement and specialized Miranda measures
                        

 

	4.
                          Commentary:
                          Although valid Miranda waivers have three prongs (knowing, intelligent, and voluntary), this sample report did not address the first two because they were “not deficient” (p. 11)
                        

 




                


                  Multi-Sourced with Cognitive and MRCI Data (Goldstein et al.
                  2014
                  , pp. 133–145)
                

                  	1.
                          Features:
                          Multiple clinical interviews with the juvenile, collateral interview with his mother, cognitive
                          
                            testing
                            
                            
                          
                          , MRCI, and extensive record review
                        

 

	2.
                          Miranda abilities:
                          6+ pages with dozens of quotes from the juvenile, detailed functional analysis of his abilities, and conclusory opinions (e.g., Miranda impairments)
                        

 

	3.
                          Omitted:
                          Diagnostic measures and assessment of malingering
                        

 

	4.
                          Commentary:
                          Very thorough and highly detailed forensic report.
                        

 




                


                  Multi-Sourced with Cognitive and SAMA Data (Rogers and Drogin
                  2014
                  ; Commentary, pp. 128–137; Reports, pp. 239–261)
                

                  	1.
                          Features:
                          Two conflicting reports—constructed as teaching examples—present contrasting views of the same Miranda case, emphasizing history, clinical information, cognitive and response-style
                          
                            testing
                            
                            
                          
                          .
                        

 

	2.
                          Miranda abilities:
                          SAMA results are examined via normative data as well as detailed findings as they apply to a particular examinee (i.e., case-specific information).
                        

 

	3.
                          Omitted:
                          Although discussed in the text, diagnostic measures were not used in these teaching examples.
                        

 

	4.
                          Commentary:
                          This model provides a detailed analysis of Miranda reasoning that includes Miranda misconceptions and levels of rational decision-making.
                        

 




                


                  Juvenile with Cognitive and MRCI Data (Roesch, McLachlan and Viljoen
                  2016
                  , pp. 264–266)
                

                  	1.
                          Features:
                          Achievement and intelligence testing with apparently an interview plus records.
                        

 

	2.
                          Miranda abilities:
                          One
                          
                            paragraph
                            
                            
                          
                          of MRCI scores, one paragraph about the Gudjonsson Compliance Scale (GCS; Gudjonsson
                          1989
                          ) and tentative opinions (e.g., “raises some concerns”)
                        

 

	3.
                          Omitted:
                          Diagnostic measures and assessment of malingering
                        

 

	4.
                          Commentary:
                          Tentative opinions express considerable uncertainty
                        

 




                


                  Interview-Based with WAIS-IV, GSS, and Normative GMI Data (Melton et al.
                  2018
                  , pp. 621–624)
                

                  	1.
                          Features
                          : Traditional clinical interviews with mental status and history; plus, WAIS-IV and the Gudjonsson
                          
                            Suggestibility
                            
                            
                          
                          Scales (GSS; Gudjonsson
                          1997
                          )
                        

 

	2.
                          Miranda abilities
                          : Covered in three paragraphs including examinee’s reported statements and percentiles on Grisso’s Miranda Instruments (GMI; Grisso
                          1998
                          )
                        

 

	3.
                          Omitted
                          : Diagnostic measures, achievement tests, assessment of malingering, or any Miranda opinions
                        

 

	4.
                          Commentary
                          : Much of the material
                          
                            remains
                            
                            
                          
                          unchanged from the original version of this report more than three decades ago (Melton, Petrila and Poythress
                          1987
                          )
                        

 




                

Appendix H: Sample Miranda Report
November 4, 2014
James Smith
Assistant Public Defender
Re: State of Texas vs. Camillo Lopez, III
Dallas County No. 00–0000
Dear Mr. Smith:
At your request, I conducted a forensic assessment of your client, Camillo Lopez, III, a 24 year-old defendant charged with capital murder. My primary focus involves the validity of his Miranda waiver, when questioned by __. In particular, I evaluated whether Mr. Lopez knowingly and intelligently waived his Miranda rights.

                Overview of the Evaluation
              

                The forensic assessment was comprised of record review, clinical interviews and the administration of psychological
                
                  measures
                  
                  
                  
                
                . The evaluation was conducted at the Dallas County Jail utilizing their multipurpose room on the first day and a lawyer conference room on the second day.
              
Record Review

                  The following records were reviewed:
                  	1.School records __ that include intelligence and achievement testing

 

	2.Correspondence __

 

	3.Texas Department of Public Safety Criminal History Search

 

	4.Criminal records from Dallas County

 

	5.Police records __

 

	6.Dallas County Sheriff’s Office __

 

	7.Video-recording and transcript of the Mr. Lopez’s questioning __.

 




                

Assessment Measures

                    Intelligence and Achievement Measures
                  

                    	1.
                            Wechsler Adult Intelligence
                            
                              Scale
                              
                              
                              
                            
                            —fourth Edition (WAIS-IV; Wechsler 2008) provides a comprehensive measure of intellectual abilities.
                          

 

	2.Wechsler Individual Achievement Test—third Edition (WIAT-III; Wechsler 2009): Listening and Reading Comprehension subtests provide grade-equivalent scores for measuring these abilities.

 




                  


                    Psychological Adjustment
                  

                    	3.
                            Schedule of Affective Disorders and Schizophrenia—Change Version
                            (SADS-C; Spitzer and Endicott 1978) focuses on key symptoms. Its primary use in Mr. Lopez’s case was to evaluate his symptoms at the time of the Miranda warning and waiver.
                          

 




                  


                    Feigning Measures
                  

                    	4.
                            Structured Inventory of Malingered Symptomatology
                            (SIMS; Smith 2005; Widows and Smith 2005) is an effective screen that addresses the possible feigning of certain clinical conditions.
                          

 

	5.
                            Test of Memory Malingering
                            (TOMM; Tombaugh 1996) is a widely-used measure that utilizes non-verbal material to evaluate feigned cognitive problems, focusing on memory and concentration.
                          

 

	6.
                            Portland Digit Recognition Test
                            (PDRT; Binder 1993) is a well-validated
                            
                              measure
                              
                              
                              
                            
                            that utilizes verbally presented material and two-choice format to evaluate feigned cognitive problems.
                          

 

	7.
                            Structured Interview of Reported Symptoms-second Edition
                            (SIRS-2; Rogers, Sewell, and Fiduccia
                            2010
                            ) is considered by many forensic psychologists as the best-validated measure of feigning and related response styles. Its classifications are highly accurate for feigning and genuine responding.
                          

 




                  


                    Miranda Measures
                  

                    The Standardized Assessment of Miranda Abilities (SAMA; Rogers, Sewell, Drogin, and Fiduccia
                    2012
                    ) is a battery of specialized measures for assessing important components of the Miranda comprehension and
                    
                      reasoning
                      
                      
                      
                    
                    . The SAMA measures are briefly described:
                    	8.
                            Miranda Vocabulary Scale
                            (MVS) assesses Miranda-relevant vocabulary that effectively differentiates between defendants with likely impaired and likely adequate Miranda comprehension.
                          

 

	9.
                            Miranda Comprehension Template
                            (MCT) is used to assess the defendant’s recall when presented with the actual warning used in his (e.g., Mr. Lopez’s) advisement.
                          

 

	10.
                            Miranda Quiz
                            (MQ) is used to evaluate common misconceptions about Miranda rights that may affect reasoning about the Miranda waiver.
                          

 

	11.
                            Miranda Reasoning Measure
                            (MRM) systematically elicits the defendant’s reasoning as it applies to the Miranda waiver.
                          

 

	12.
                            Miranda Acquiescence Questionnaire
                            (MAQ) is used to evaluate whether the defendant is engaging in “yea-saying,” simply agreeing with the interviewers without actively considering the content of the
                            
                              questions
                              
                              
                              
                            
                            .
                          

 




                  

Details of the Forensic Assessment
The evaluation was conducted at the Dallas County Jail using the multipurpose room on Friday, October third and a smaller lawyer conference room on Saturday, October 4th.
Prior to the assessment, you met privately with Mr. Lopez for approximately 10 min to explain the purpose of the assessment and provide him with updates. You were also available for several minutes at the beginning of the assessment in case any questions arose. I also explained to Mr. Lopez the general purpose of the evaluation and cautioned him about its non-confidentiality. He appeared to understand this material and agreed to the evaluation.
The evaluation was divided into three sessions: Friday morning (8:45–12:20), Friday afternoon (1:15–4:30), and Saturday morning (8:40–12:05). The total assessment time was approximately 10 h and 15 min.


                  
                    Diagnostic Findings
                    
                    
                    
                  
                

                  Intellectual Abilities
                
[Information redacted].

                  Listening and Reading Comprehension
                
[Information redacted].
Symptoms Prior to Questioning
The SADS-C can be used to examine the severity of symptoms for discrete periods of time. Because of the focus on Mr. Lopez’s Miranda waiver, the SADS-C was used to address the 5-day period from his arrest on December sixth to his questioning on December 11th.
[Information redacted].


                  Substance Use
                
[Information redacted].
Assessment of Response Styles

                  A key component of forensic evaluations includes the
                  
                    systematic
                    
                    
                    
                  
                  evaluation of specific response styles, especially feigning or malingering. Malingering is defined as the “intentional production of false or grossly exaggerated physical or psychological symptoms, motivated by external incentives” (American Psychiatric Association 2013, p. 726). The assessment focused on the possible feigning
                  2
                  of mental disorders or cognitive impairment, utilizing standardized measures.
                

                  As an initial screen for feigning, Mr. Lopez was administered the SIMS. His total SIMS score was 18; it exceeds the conservative cut score of greater than 14. Feigning was assessed more extensively as a result of this elevated
                  
                    screen
                    
                    
                    
                  
                  .
                
[Information redacted]
Assessment of Miranda Abilities
Analysis of the Miranda Warning

                    Mr. Lopez was orally presented with a Miranda
                    
                      warning
                      
                      
                      
                    
                    . Although he was provided with a copy of the warning when interviewed by the Texas Rangers, the video recording indicates that he looked at the document mostly to find where he should initial. I confirmed these observations with Mr. Lopez, who stated he listened but did not read the warning. Mr. Lopez was given the following warning (labeled “Exhibit 4.6”):
                    	1.You have the right to remain silent and not make any statement at all and that any statement you make may be used against you in a court of law.

 

	2.Any statement you make may be used as evidence against you in court.

 

	3.You have the right to have a lawyer present to advise you prior to and during any questioning.

 

	4.
                            If you are unable to employ a
                            
                              lawyer
                              
                              
                              
                            
                            , you have the right to have a lawyer appointed to advise you prior to and during any questioning.
                          

 

	5.You have the right to terminate the interview at any time.

 




                  

                    The word length and Flesch-Kincaid grade reading levels were calculated for each component and the total warning. The Flesch-Kincaid provides an estimated grade level of 75% or greater comprehension. In other words, you are consider to be at that grade level if even if you fail up to 25% of the material. It is easily calculated using the readability estimates in Microsoft Word. Sentence lengths and grade levels are summarized for each of the five components:
                    	1.30 words, grade 11.4

 

	2.13 words, grade 6.7

 

	3.18 words, grade 8.5

 

	4.26 words, grade 12.2

 

	5.11 words, grade 5.8

 




                    The total warning is 97 words with an overall Flesch-Kincaid reading level of grade 8.7. Two points need to be
                    
                      stressed
                      
                      
                      
                    
                    . First, there is no comparable measure of listening comprehension. Second, listening comprehension is more demanding than reading comprehension. This second point has been tested directly with Miranda warnings with substantially higher failure rates for oral than written administrations. Taking these two points, Mr. Lopez has a poor to marginal listening comprehension of the administered Miranda warning with his Grade Equivalent = 7.7 on the WIAT-III Oral Discourse Comprehension scale.
                  

                    Two written components (#1 and #4) markedly exceed Mr. Lopez’s listening comprehension. In considering the totality of circumstances, however, these findings have only limited relevance to Mr. Lopez’s understanding of his Miranda rights. Regarding Component #1, Mr. Lopez appears to have an adequate understanding of his right to silence, when asked about his Miranda knowledge. With respect to Component #4, it is my understanding that Mr. Lopez had retained private counsel prior to his
                    
                      questioning
                      
                      
                      
                    
                    . From his responses at the beginning of the questioning, it does not appear that Mr. Lopez was concerned about his ability to afford an attorney. Therefore, it is unlikely that the decision to relinquish rights was strongly affected by a lack of comprehension regarding Component #4.
                  

Miranda Vocabulary

                    As measured by the WAIS-IV, Mr. Lopez generally demonstrated marked deficits in his ability to provide correct word
                    
                      meanings
                      
                    
                    
                      
                      
                      
                    
                    (Standard Score = 6). In addition to the WAIS-IV, his knowledge of Miranda-relevant vocabulary was tested via the MVS and supplemented by several additional words in Mr. Lopez’s warning, which are not included on the MVS.
                  
Mr. Lopez demonstrated a limited ability to communicate the legally relevant meaning for Miranda-relevant words. His total MVS score of 73 out of a possible 144 places him in the 20th percentile for pretrial defendants. In general, low scores have been linked to inadequate Miranda comprehension, irrespective whether the particular warning uses the specific words included on the MVS.

                    The following is an analysis of the MVS words used in Mr. Lopez’s Miranda warning and waiver with his score and
                    
                      response
                      
                      
                      
                    
                    .
                    	MVS word
	Lopez’s score
	Lopez’s response

	
                                Warning
                              
	 	 
	Right
	0, incorrect
	Miranda right (Q) like a freedom

	Silent
	3, partially correct
	Quiet

	Statement
	3, partially correct
	Your side of the story

	Evidence
	3, partially correct
	Proof (Q) visible proof.

	Lawyer
	3, partially correct
	Person represents you (Q) clean record and education

	Advise
	3, partially correct
	Beware

	Questioning
	3, partially correct
	Ask questions

	Appoint
	0, incorrect
	Give you

	Terminate
	4, correct
	End

	
                                Waiver
                              
	 	 
	Knowingly
	0, incorrect
	To know

	Intelligently
	3, partially correct
	Smart

	Voluntarily
	4, correct
	Willingly

	Counsel
	0, incorrect
	Don’t know. (Q) What a cop would say


Note: Q = a follow-up question.



                  

                    When considering the totality of the
                    
                      circumstances
                      
                      
                      
                    
                    , many of Mr. Lopez’s responses are in the ballpark, but not specifically correct. For example, he refers to a lawyer as an educated person that represents you. This overall level of vocabulary is likely to have a negative effect on his full comprehension of the Miranda warning.
                  
Mr. Lopez’s lack of knowledge for one word, “right,” could play a direct role in his Miranda comprehension. To examine this further, Mr. Lopez’s Miranda Quiz (MQ) was closely examined regarding his knowledge of “right to silence.” On both MQ administrations, however, he clearly understood that his right to silence could not be used against him at trial. Therefore, his ability to correctly define this word on the MVS has no bearing on his general understanding.

                    Two additional words should be considered that were not included in the MVS. Mr. Lopez appeared to have an
                    
                      adequate
                      
                      
                      
                    
                    understanding of the word “present” (defined as “day of” [Q] “like being there”) and “interview” (defined as “questioning”).
                  

Miranda Recall

                    As a baseline, Mr. Lopez was asked to recall his Miranda
                    
                      warning
                      
                      
                      
                    
                    
                      
                    
                    . He reported the following, citing a recent movie as his source: “You have the right to remain silent. Anything you say can be used against you in a court of law.” He was unable to think of the other components. When asked what was meant by the right to remain silent, he responded correctly: “Don’t have to say anything or answer any questions.”
                  

                    The Miranda Comprehension Template (MCT) examined Mr. Lopez’s recall using the same warning and oral administration at the time of his Miranda advisement. To parallel the actual warning, the video recording of the Miranda warning administered by the Texas Rangers was replayed to him. Also to parallel the time between the actual warning and his decision to provide incriminating responses, his recall was tested after approximately 20 min.
                    3
                  

                    The key findings are summarized separately for each of the five components:
                    	1.
                            Correctly recalled “right to
                            
                              silence
                              
                              
                              
                            
                            ,” but failed to recall anything about “making a statement.”
                          

 

	2.Correctly recalled “anything you say can be used against you,” but failed to recall the context, “a court of law.”

 

	3.The third component was combined with the fourth component, “You will be provided with a court-appointed lawyer, if you need it.” It did not include the purpose of the lawyer (“advise”) or its relationship to questioning (“prior to and during any questioning”).

 

	4.See #3.

 

	5.Mr. Lopez did not initially remember this component. When asked about any additional content, he provided the correct response, “You may terminate this interrogation at any moment.”

 




                  

                    The major concern was Mr. Lopez’s lack of spontaneous recall regarding the fifth component, his continuing legal rights. This component did not appear to be part of his working memory (i.e., readily available
                    
                      information
                      
                      
                      
                    
                    that actively utilized in decision making).
                  

Miranda Reasoning

                    Mr. Lopez was assessed for Miranda
                    
                      misconceptions
                      
                    
                    twice by administering the Miranda Quiz (MQ) on Friday and Saturday. This approach provides an opportunity to examine which beliefs are consistent rather than simply unsure responses. His overall performance indicates a high number of key misconceptions, which places him in low percentiles:
                    	Friday: 6 of 15 misconceptions on Primary Items place him at the 18th percentile of pretrial defendants.

	Saturday: 7 of 15 misconceptions on Primary Items place him at the 11th percentile of pretrial defendants.




                  
Defendants with high numbers of Miranda misconceptions are more likely than others to have impaired Miranda reasoning.

                    The MQ review now focuses on specific false beliefs that could affect Mr. Lopez’s reasoning with respect to his Miranda waiver. Only wrong responses on both administrations are reviewed by the five Miranda components:
                    	1.
                            Right to silence
                            	
                                  Miranda
                                  
                                    warnings
                                    
                                  
                                  are the same everywhere, so there is no reason to listen.
                                




                          

 

	2.
                            Risks of talking
                            	Statements cannot be used without a signed Miranda waiver.

	“Off the record” statements, cannot be used legally as evidence.




                          

 

	3.
                            Right to attorney
                            	If you request counsel, the police can still question you until the lawyer arrives.

	If you have an attorney, you won’t have an opportunity for a private conference.




                          

 

	4.Free legal services (no consistent misconceptions)

 

	5.
                            Continuing legal rights
                            	Cannot reassert the right to silence.

	If you confess, you don’t have the right to request counsel.




                          

 




                  
The key Miranda misconceptions involve components #2, #3, and #5. For risks of talking (#2), his misconceptions did not affect his waiver decision. Mr. Lopez candidly acknowledged that he never thought about the lack of a signed waiver as any protection at the time of questioning. In addition, his misconception about “off the record” statements does not apply.

                    Reviewing the third and fifth components, one major misconception did play a key role in his answering questions. He wrongly believed that the police could continue to questioning him until his attorney arrived. This
                    
                      issue
                      
                    
                    is highlighted in the following exchange between Mr. Lopez and the Texas Ranger: that he can wait for his lawyer but it is “probably too late.”
                    	Ranger: “And as I read it if you understand it you initial it. Okay? And then when we get to the bottom I’ll explain this to you about for you to talk, for us to talk seriously then you’re going to have waive your rights if you choose to do so. Okay? Now you can sit here and listen to me, but if you start talking to me then you’ll be waiving on them. Or you can just sit there and just listen to what I have to say?”

	Lopez: “I can’t just wait for my lawyer or anything like that?”

	Ranger: “You can do whatever you want to do, but it’s going to probably be too late.”

	Lopez: “What’s going to be too late?”

	Ranger: “If you want me to tell you about what’s going on.”

	Lopez: “I want to know what’s going on.”

	Ranger: “Okay then let’s read this right here, that way you understand.”




                    Mr. Lopez interpreted that “probably be too late” as meaning “wouldn’t have time for him [his lawyer] to
                    
                      come
                      
                    
                    and save me.” When queried further, he provided the following details, “really too late; I can’t have a lawyer, can’t get here fast enough for what they want.” Mr. Lopez wrongly believed that the questioning would continue; this misconception is addressed further in the Conclusions.
                  
Two other misconceptions (i.e., private conference and assert right to silence at a later time) could be relevant to a valid waiver. However, Mr. Lopez did not consider whether he could meet privately with his attorney. More problematic was his lack of awareness that he had the option to assert his right to silence as the questioning progressed.
One potential issue in Miranda waiver decisions is whether the suspect simply acquiesced to persons in authority. Mr. Lopez’s responses to the Texas Rangers provided no evidence of this. To be thorough, the Miranda Acquiescence Questionnaire (MAQ) was administered. As expected, his pattern of responses raised no concern regarding the issue of acquiescence.
The Miranda Reasoning Measure (MRM) in an interview-based approach towards understanding Mr. Lopez’s reasoning at the time of the Miranda waiver. It revealed one damaging error, which places him in the 92nd percentile for pretrial defendants. He believed that he did not have an option of waiting until his attorney arrived.

                    Mr. Lopez’s thinking at the time of the Miranda waiver was examined closely during interviews on Friday
                    
                      afternoon
                      
                    
                    and Saturday morning. From being told it was “probably be too late,” he concluded that he had to talk with the Texas Rangers and that his lawyer “can’t get here fast enough for what they want.” When questioned, further Mr. Lopez was not completely sure whether he had the option to wait for his attorney, but believed that he did not. It was based on his general misconception plus his interpretation of the Texas Ranger’s response. At this point, he assumed that the questioning would be about other less-serious offenses (stolen goods), not the shooting. Mr. Lopez thought he could tell them some “story” and would be okay. That assumption appeared to be initially correct as the questions focused on the car and his arrest.
                  

                    As the questioning proceeded, Mr. Lopez realized that the questioning involved a homicide.
                    4
                    It was not long after this that Mr. Lopez began to admit some involvement in the offense. He confessed to shooting the victim after 22 min and 30 s of questioning according to the transcript.
                  

                    Mr. Lopez was not directly asked to waive his rights at the beginning of the questioning. His critical decision about whether to provide incriminating
                    
                      evidence
                      
                    
                    occurred approximately 19 min later. The crucial question is whether Mr. Lopez knew at this point that he could assert his rights.
                  

Conclusions
Mr. Lopez did not attempt to misrepresent himself or his abilities during this assessment. The possibility of feigning was carefully assessed with respect to his psychological adjustment and cognitive abilities (e.g., intelligence); the results indicate a high probability that Mr. Lopez was putting forth a sincere effort and was not attempting to feign. With respect to Miranda abilities, his MVS performance curve was consistent with a genuine effort. As the most crucial finding, Mr. Lopez was asked both open-ended and direct questions about his misconceptions. He responded candidly about not even considering several misconceptions (e.g., need for a signed waiver), which might have direct bearing on the validity of his Miranda waiver.
Mr. Lopez was experiencing some emotional turmoil at the time of his waiver decision. He was feeling anxiety, fear, and sadness. He experienced guilt and self-blame, which were centered on what occurred prior to his arrest. While affecting his decision, the guilt and self-blame were based on a rational assessment of his circumstances. According to Mr. Lopez, he was not experiencing any after-effects from Xanax at this point.
Mr. Lopez has limited intellectual abilities (Full Scale IQ of 80 or the ninth percentile). Two areas of deficits should be considered with the totality of the circumstances. He has marked deficits in his verbal abilities (Verbal Comprehension Index [VCI] = 74; fourth percentile) and Working Memory (WMI = 77; sixth percentile). For achievement, his listening comprehension was poor to marginal of the administered Miranda warning, whereas his reading comprehension did not play a significant role in his Miranda waiver because he listened but did not read the Miranda warning.
With respect to the voluntary prong of the Miranda waiver, Mr. Lopez’s question about counsel (“I can’t just wait for my lawyer or anything like that?”) was not directly answered. If he had been told directly that he could wait for counsel, I believe he would have exercised this option. However, I do not view this lack of directness as external coercion.
With respect to the knowing prong, Mr. Lopez has a partial “ballpark” understanding of the Miranda words. While his recall was missing some information, some of these omissions (e.g., provision of free legal services) did not substantially impair his Miranda comprehension as it applies to his own case (e.g., retained private counsel). A major concern was Mr. Lopez’s lack of working memory on the fifth component regarding the right to terminate the interview at any time; he had to be prompted before this could be recalled.
With respect to the intelligent prong, Mr. Lopez wrongly believed that the police could continue to question him after he requested counsel until his attorney arrived. He was not aware of his option to exercise his right to silence, once the questioning began. He thought he could tell some “story” because the questions would be limited to charges of stolen goods. At the crucial point (e.g., the beginning of self-incrimination) in the interrogation, he did not consider the right to silence as an option. He also did not consider the right to an attorney as an option. While not absolutely positive, he concluded that questioning would continue because it was too late for his lawyer to be present. An additional issue further contributed to his impaired reasoning: His working memory was poor for the option of terminating the interview after a 19 min interval. It militated against any active consideration of this option.
In considering the totality of the circumstances, it is important to recognize that Mr. Lopez has limited cognitive abilities with verbal comprehension in the fourth percentile and working memory in the sixth percentile. He wrongly believed that he could not wait for his counsel to be present. His crucial decision point concerning incriminating information was delayed for approximately 19 min. At his point, he did not rationally consider his options with respect to exercising his Miranda rights. It is therefore my opinion that Mr. Lopez did not intelligently waive his right to silence and his right to counsel.
Sincerely,
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Footnotes
1
                      Heilbrun et al. (
                      2014
                      , see pp. 19–31) also included a second Miranda evaluation authored by the same forensic examiner as Goldstein et al. (
                      2014
                      ).
                    

 

2Feigning refers to the gross exaggeration and fabrication of symptoms, but it does not address the examinee’s motivation for doing so. Psychological tests and specialized measures are effective methods for the assessment of feigning, but do not assess the motivation.

 

3This time represents the approximate interval before Mr. Lopez provided incriminating information.

 

4According to the transcript, he was told at 17:34, “You pulled the trigger.”
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